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Chapter 37

Allen & Overy LLP

Darren Hanwell

Temi Esho

England

acquisitions were supported with debt borrowed under English law.  
It was the largest deal in Asahi’s 127-year history, and highlights the 
continued appetite for inbound Asian investment in the European 
market as well as the opportunities that major acquisitions, such as 
the acquisition of SABMiller by Anheuser-Busch Inbev, present to 
the market and competitors.

2 Guarantees

2.1 Can a company guarantee borrowings of one or more 
other members of its corporate group (see below for 
questions	relating	to	fraudulent	transfer/financial	
assistance)?

Generally yes, provided there is adequate corporate benefit and the 
company has the capacity to give such guarantee.  

2.2 Are there enforceability or other concerns (such as 
director liability) if only a disproportionately small (or 
no)	benefit	to	the	guaranteeing/securing	company	can	
be shown?

In these circumstances, there would be a risk that the directors were 
not acting in accordance with their duties when causing the company 
to give the guarantee.  In general, directors are required to act in 
good faith and have a duty to promote the success of the company 
for the benefit of its members as a whole.  If the company is of 
doubtful solvency where a long-term view is unrealistic, this duty is 
displaced with a duty to have regard to the interests of the general 
creditors of the company (taking precedence over the interests of 
members).  If there is no reasonable prospect that the company can 
avoid insolvent liquidation or administration, directors should also 
be mindful of wrongful trading liability.  In certain circumstances, a 
guarantee may be set aside as a preference or due to the insolvency 
of the company (see question 8.2).

2.3 Is lack of corporate power an issue?

Lack of corporate power would not necessarily make a guarantee 
void; however, the capacity for a company to enter into a guarantee 
should be diligenced by looking at its memorandum (if any) and 
articles of association.  The company’s objects may not include an 
express power to grant guarantees but may be wide enough to cover 
granting guarantees if that is ancillary to the business. 

1 Overview

1.1	 What	are	the	main	trends/significant	developments	in	
the lending markets in your jurisdiction?

With uncertainty over the Brexit vote, general elections in both the 
Netherlands and France, as well as in the US, and the imminent 
application of new ECB leveraged lending guidance, you could 
have been forgiven for expecting a quiet European loan market 
in 2016.  However, despite all this, liquidity in the European loan 
market remained strong in 2016.  There was also limited supply in 
the European M&A market, meaning the competition for assets was 
fierce; and in addition, interest rates remained low.
This combination of high liquidity, short supply, resilience to 
political uncertainty, and low interest rates has produced a very 
borrower-friendly market environment.  There have been numerous 
dividend recaps and repricings seen over the past 12 months, with 
more expected in 2017.  Covenant-lite structures are increasingly 
prevalent, particularly in the larger transactions, and covenant-
loose (with a single maintenance covenant) is the next most likely 
package.  Borrowers are also able to negotiate significantly more 
flexibility into their documentation.  The market is also increasingly 
familiar with less restrictive regimes for disposals, acquisitions (so-
called ‘limited condition acquisitions’) and restricted payments as 
the convergence between loan and bond terms continues.

1.2	 What	are	some	significant	lending	transactions	that	
have taken place in your jurisdiction in recent years?

The cross-border acquisition of UK asset Morrison Utility Services 
Group by the US investor First Reserve successfully signed over the 
period of the referendum result in 2016, highlighting (along with 
various price reduction transactions which were also successfully 
completed over the period) the resilience of the European market in 
uncertain political times.  Such uncertainty and any related currency 
fluctuations can provide an opportunity for cross-border investors.
In the leveraged loan market, second lien debt continues to be a 
popular feature.  Atos Medical, Allegro, and Ammeraal Beltech are 
all good examples of this.
Asahi Group Holdings Ltd, the international Japanese brewer, 
acquired five former SABMiller businesses in Central and Eastern 
Europe for EUR7.3bn, having earlier in the year completed the 
EUR2.5bn acquisition of Peroni, Grolsch and Meantime.  Both 
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chargor from taking certain actions while the asset is subject to the 
mortgage, e.g. disposing of or mortgaging the asset further without 
consent.  A legal mortgage cannot be granted over future acquired 
assets.
It is also possible to have an equitable mortgage over land where 
the beneficial title in the land is transferred to the creditor but legal 
title remains with the chargor.  We often see an equitable mortgage 
where the parties have agreed that a legal mortgage will only come 
into effect if certain events occur or where the formalities required 
for a legal mortgage cannot be met. 
When taking security over land, consider whether the chargor 
is required to obtain third party consents (for example, from the 
freeholder).
Security over plant, machinery and equipment may be caught by a 
legal mortgage over the land if those assets are sufficiently attached 
to the mortgaged land; however, a fixed charge is usually granted 
over these types of assets.  A fixed charge is generally only used for 
identifiable assets and where a creditor is able to show sufficient 
control over the asset.  There are no specific documentation 
formalities required for creating a fixed charge.

3.4 Can collateral security be taken over receivables?  
Briefly,	what	is	the	procedure?	Are	debtors	required	
to	be	notified	of	the	security?

Yes, usually by way of an assignment (subject to such receivables 
being assignable) but can also be covered by a fixed charge (see 
question 3.2 above) or a floating charge (see question 3.5 below).
An assignment of receivables can be legal or equitable.  A legal 
assignment must be in writing, signed by the assignor, absolute 
(unconditional and irrevocable) and notice must be given to the 
relevant third parties.  If any of these conditions are not met, then 
the assignment will be an equitable assignment.  The main benefits 
of a legal assignment are (a) the creditor can sue in its own name 
(if it is an equitable assignment the creditor would have to join the 
assignor as a third party to any suit), and (b) the third party (once 
notice has been served) will only be able to discharge its obligations 
to, or as directed by, the creditor.
It is common for certain assignments to be equitable assignments 
until a trigger event occurs and the assignor is then required to give 
notice to the third party (and the legal assignment is perfected), but 
this is dependent upon negotiation.  Acknowledgment of the notice 
by the third party is often requested but does not affect the nature of 
the assignment.

3.5 Can collateral security be taken over cash deposited 
in	bank	accounts?	Briefly,	what	is	the	procedure?

Yes, by a fixed or floating charge.
A fixed charge over a bank account is generally only effective 
where the account is blocked such that the chargor can only make 
withdrawals with the creditor’s permission.  A floating charge 
allows the chargor to continue to deal with the account in the 
ordinary course until there is a trigger event (usually a default), at 
which point the creditor may notify the account bank that it controls 
the account.  A trading account would only be subject to a floating 
charge, as the business would need constant access to the account 
and seeking lender consent would be impractical.  
Whether a charge is fixed or floating will be dependent on the level 
of control the creditor has over the account.

2.4	 Are	any	governmental	or	other	consents	or	filings,	
or other formalities (such as shareholder approval), 
required?

Generally no; however there may be particular requirements in the 
case of regulated entities.  A shareholder resolution is also often 
provided to alleviate corporate benefit concerns. 
A guarantee is required to be in writing, signed by the guarantor and 
for good consideration.  
Guarantees are often executed as a deed to avoid any arguments 
regarding due consideration. 

2.5 Are net worth, solvency or similar limitations imposed 
on the amount of a guarantee?

No, although directors should consider the solvency of the company 
as part of promoting its best interests. 

2.6 Are there any exchange control or similar obstacles to 
enforcement of a guarantee?

No, although it is prudent to check whether non-English exchange 
control or sanctions considerations will apply.

3 Collateral Security

3.1 What types of collateral are available to secure 
lending obligations?

It is possible to take security over all the assets of an English 
company. 

3.2 Is it possible to give asset security by means of 
a general security agreement or is an agreement 
required	in	relation	to	each	type	of	asset?	Briefly,	
what is the procedure?

Security over all or substantially all of a company’s assets is 
generally covered by a single debenture. 
The debenture usually includes:
(a) a fixed charge over assets which are identifiable and can be 

controlled by the creditors (e.g. restricted accounts);
(b) a floating charge which is used to capture fluctuating and less 

identifiable assets (e.g. inventory);
(c) an assignment of receivables and contracts; and 
(d) mortgages over real estate and shares.
If the debenture includes a real estate mortgage or a power of 
attorney, it must be executed as a deed (see question 3.13).
Consideration should be given to whether additional formalities 
or documents should be used when securing assets of an English 
company which are not based in England or when taking security 
over particular types of assets, e.g. ships.

3.3 Can collateral security be taken over real property 
(land),	plant,	machinery	and	equipment?	Briefly,	what	
is the procedure?

Security over land is ideally taken by way of a legal mortgage.  A 
legal mortgage transfers legal title to the creditor and restricts the 

Allen & Overy LLP England
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3.8 Can a company grant a security interest in order to 
secure its obligations (i) as a borrower under a credit 
facility, and (ii) as a guarantor of the obligations of 
other borrowers and/or guarantors of obligations 
under a credit facility (see below for questions 
relating	to	the	giving	of	guarantees	and	financial	
assistance)?

Yes, subject to corporate benefit and solvency considerations (see 
questions 2.1 to 2.3 above).

3.9 What are the notarisation, registration, stamp duty 
and other fees (whether related to property value or 
otherwise) in relation to security over different types 
of assets?

Registration requirements depend on the type of secured asset.  
The majority of charges created by an English company must be 
registered at Companies House within 21 days of its creation.  
Failure to register within this time means that the charge will be void 
against the liquidator, administrator or any creditor of the company 
and the money secured by the charge becomes immediately payable.
A prescribed form must be completed to register the security along 
with supporting documentation and payment of a fee (£23 paper 
filing and £15 online filing).
Security over English real estate must be registered at the land 
registry and security over certain other assets, such as IP, ships and 
aircraft, needs to be registered at applicable registries. 
There are no notarisation requirements for security documents 
under English law.
See question 6.2 regarding stamp duty.

3.10	 Do	the	filing,	notification	or	registration	requirements	
in relation to security over different types of assets 
involve	a	significant	amount	of	time	or	expense?

No, prescribed forms need to be completed (see question 3.9 above) 
and payment of minor fees.

3.11 Are any regulatory or similar consents required with 
respect to the creation of security?

Generally, no; however, consider the requirement for third party 
consents under underlying contracts.  Additional consents may be 
required if involving regulated entities or assets.

3.12 If the borrowings to be secured are under a revolving 
credit facility, are there any special priority or other 
concerns?

Generally, no.

3.13 Are there particular documentary or execution 
requirements (notarisation, execution under power of 
attorney, counterparts, deeds)?

Creditors generally expect to receive board and/or shareholder 
minutes approving the documentation for evidentiary purposes and 
to ensure corporate benefit issues have been considered.
A legal mortgage over land must be in writing, signed by all parties, 
incorporate all terms expressly agreed and fulfil the requirements 
of a deed.

3.6 Can collateral security be taken over shares in 
companies incorporated in your jurisdiction? Are the 
shares	in	certificated	form?	Can	such	security	validly	
be granted under a New York or English law governed 
document?	Briefly,	what	is	the	procedure?

Shares in English companies are required to be registered and may 
be certificated or uncertificated (and held in a clearing system).  
Shares are usually charged by way of a mortgage or fixed charge.  
A legal mortgage over certificated shares involves transferring 
ownership of the shares to the creditor and registering the creditor 
in the shareholder register.  The share certificate in the chargor’s 
name will be cancelled and replaced with one in the creditor’s name.  
A legal mortgage allows the lender to vote the shares, receive any 
dividends and any information about the shares until the debt is 
discharged.
Often an equitable mortgage is granted subject to the creditor 
being able to create a legal mortgage if certain trigger events occur.  
This is achieved by delivering share certificates and a signed but 
undated stock transfer form to the creditor.  If the security becomes 
enforceable the creditor can complete the undated stock transfer 
form and any formalities required to become legal holder of the 
shares.  Prior to the security being enforceable all voting rights, 
dividends and any communication about the shares will remain with 
the chargor.
Uncertificated shares can be secured by an equitable or legal 
mortgage.  In order to hold uncertificated shares, the creditor will 
need a securities account.  A legal mortgage will be perfected by 
an instruction to the clearing system to transfer the shares to the 
securities account of the creditor.  
An equitable mortgage of shares in a clearing system is created by 
depositing the shares into an escrow account with the clearing system 
and restricting withdrawals without the creditor’s permission.
If a legal mortgage over certificated shares is taken, the mortgagee 
may be required to provide information to the relevant company 
in order to comply with certain obligations under the “people with 
significant control” regime.  Failure to provide this information is a 
criminal offence.  These obligations do not arise under an equitable 
mortgage (which is the more common approach to share security) 
and so are not usually a concern.  The obligations do arise where 
security is taken over shares in Scottish companies.
The mortgagee should also satisfy itself before taking security 
over shares that there is nothing on the PSC register of the relevant 
company which indicates that a restriction notice could be issued.  A 
restrictions notice affects whether security can be given or enforced 
(as well as whether dividends can be paid or voting rights exercised).
Other considerations include: stock exchange notification 
requirements; tax implications; and restrictions in the company’s 
constitutional documents (such as liens, pre-emption rights or a 
right to refuse to register a transfer).

3.7	 Can	security	be	taken	over	inventory?	Briefly,	what	is	
the procedure?

Yes, typically by a floating charge given the fluctuating nature of 
inventory and inability to show sufficient control for a fixed charge.  
See question 3.5 above.

Allen & Overy LLP England
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5.3 Assume a loan is made to a company organised 
under the laws of your jurisdiction and guaranteed 
by a guarantor organised under the laws of your 
jurisdiction.  If such loan is transferred by Lender 
A to Lender B, are there any special requirements 
necessary to make the loan and guarantee 
enforceable by Lender B?

Loans are generally structured so that they are transferable from one 
lender to another by using a prescribed form of transfer certificate 
subject to any restrictions in the loan documentation.  A transfer 
of the loan will also transfer the benefit of any English security or 
guarantee.

6 Withholding, Stamp and Other Taxes; 
Notarial and Other Costs

6.1 Are there any requirements to deduct or withhold tax 
from (a) interest payable on loans made to domestic 
or foreign lenders, or (b) the proceeds of a claim 
under a guarantee or the proceeds of enforcing 
security?

Yes, a company paying “yearly interest” that arises in the UK is required 
to withhold income tax from that interest at a rate of (currently) 20%.  
Interest will be “yearly interest” for these purposes if, in broad terms, 
the debt is capable of being outstanding for a year or more.  
There are several exceptions.  In the context of a commercial bank 
loan, the most important exception is that for interest payable on an 
advance from a “bank”, where the person beneficially entitled to the 
interest is within the charge to UK corporation tax in respect of that 
interest, or would have been within the charge to UK corporation tax 
in respect of the interest but for the exemption from UK corporation 
tax for foreign branches of UK companies.
Other possible exemptions include: interest paid by a bank in the 
ordinary course of the bank’s business; interest paid to a company 
within the charge to UK corporation tax; and interest payable 
without deduction under a direction to pay gross pursuant to a 
double tax treaty.
UK law is not clear on the treatment of payments made under a 
guarantee.  They could be characterised as being of the same nature 
as the underlying obligation (i.e. interest or principal), or as a 
separate obligation.

6.2 What tax incentives or other incentives are provided 
preferentially to foreign lenders? What taxes apply to 
foreign lenders with respect to their loans, mortgages 
or other security documents, either for the purposes 
of effectiveness or registration?

There are no preferential tax incentives for foreign lenders lending 
into the UK.
Note that UK stamp duty could be payable on the transfer or 
assignment of certain loans (whether the lender is foreign or 
domestic).  In addition, if the loan is a “chargeable security”, UK 
stamp duty reserve tax (SDRT) could be chargeable in respect of an 
agreement to transfer the loan.  
An exemption from UK stamp duty and SDRT applies to loans which 
are “exempt loan capital”.  A typical bank loan is likely to be “loan 
capital”.  However, if the loan has certain equity-like characteristics 
(e.g. convertibility, results-dependency, excessive rate of interest), it 
will not be “exempt”.  It is rare for bank loans to carry such rights, 

A deed must be in writing, clear from its face that it is a deed, validly 
executed as a deed and must be delivered.  
Security agreements usually contain a power of attorney and 
therefore will need to be executed as a deed.
Other guidelines should be considered, such as law society practice 
notes and recent case law which states that each party must approve 
and intend for their signature to be attached to a final form document.  
Exchanging pre-signed signature pages is not sufficient to execute 
certain documents effectively.

4 Financial Assistance

4.1 Are there prohibitions or restrictions on the ability 
of a company to guarantee and/or give security to 
support	borrowings	incurred	to	finance	or	refinance	
the direct or indirect acquisition of: (a) shares of the 
company; (b) shares of any company which directly or 
indirectly owns shares in the company; or (c) shares 
in a sister subsidiary?

(a) Shares of the company
 A private company can provide financial assistance (including 

guarantees and security) for the acquisition of its own shares.
 Subject to limited exceptions, a public company is prohibited 

from giving financial assistance for the acquisition of its own 
shares.

(b) Shares of any company which directly or indirectly owns 
shares in the company

 Private companies can provide financial assistance for the 
acquisition of shares in a private holding company but not a 
public holding company.

 Public companies are prohibited from providing financial 
assistance to both public and private holding companies 
subject to limited exceptions.

(c) Shares in a sister subsidiary
 There is no prohibition on financial assistance provided for 

the purchase of shares in a sister subsidiary.

5 Syndicated Lending/Agency/Trustee/
Transfers

5.1 Will your jurisdiction recognise the role of an agent 
or trustee and allow the agent or trustee (rather than 
each lender acting separately) to enforce the loan 
documentation and collateral security and to apply 
the proceeds from the collateral to the claims of all 
the lenders?

Yes, this is usually governed by the agency provisions in the 
loan documentation and intercreditor or security agreement.  The 
intercreditor will govern how proceeds from security enforcement 
will be applied.

5.2 If an agent or trustee is not recognised in your 
jurisdiction, is an alternative mechanism available 
to achieve the effect referred to above which would 
allow one party to enforce claims on behalf of all 
the lenders so that individual lenders do not need to 
enforce their security separately?

Agency and trust relationships are well established in England.

Allen & Overy LLP England



WWW.ICLG.COM228 ICLG TO: LENDING & SECURED FINANCE 2017
© Published and reproduced with kind permission by Global Legal Group Ltd, London

En
gl

an
d

the obligations arising out of the contract have to be or have been 
performed, insofar as those overriding mandatory provisions render 
the performance of the contract unlawful; (v) the English courts may 
refuse to apply a provision of the chosen law if such application is 
manifestly incompatible with English public policy; (vi) in relation 
to the manner of performance and the steps to be taken in the event 
of defective performance, regard will be given to the law of the 
country in which performance takes place; and (vii) the chosen law 
may not be applied to determine certain questions in relation to the 
existence and validity of a contract. 
As well as potentially applying local public policy and mandatory 
rules, the English courts may in limited circumstances also apply 
non-derogable or mandatory rules of another country.  Given that 
the circumstances in which the English courts will refuse to apply 
the chosen law are narrow, the basic position is that the English 
court will generally respect the chosen law.

7.2 Will the courts in your jurisdiction recognise and 
enforce a judgment given against a company in New 
York courts or English Courts (a “foreign judgment”) 
without re-examination of the merits of the case?

A foreign judgment would generally be treated as constituting a 
cause of action against the judgment debtor and could be sued upon 
summarily in the English courts.  The English courts should enter 
judgment in such proceedings, without re-examination of the merits 
of the original judgment, provided that: (i) the New York court was of 
competent jurisdiction and the foreign judgment is final and conclusive; 
(ii) the foreign judgment is not for multiple damages or on a claim for 
contribution in respect of multiple damages; (iii) the foreign judgment 
is for a fixed sum of money and not payable in respect of a tax, fine or 
penalty; (iv) the foreign judgment was not given in proceedings brought 
in breach of a dispute resolution agreement (unless the proceedings 
were brought with the agreement of judgment debtor or the judgment 
debtor counterclaimed in the proceedings or otherwise submitted to the 
jurisdiction); (v) the foreign judgment was not obtained by fraud, or 
in proceedings contrary (a) to natural justice, (b) to the Human Rights 
Act 1998, (c) to the principles of the European Convention on Human 
Rights, (d) to the Charter of Fundamental Rights of the European 
Union, or (e) to English public policy; (vi) enforcement proceedings 
are instituted within six years after the date of the judgment; (vii) 
the foreign judgment is not inconsistent with an earlier judgment in 
proceedings between the same parties or their proxies; and (viii) the 
foreign judgment is not contrary to the Protection of Trading Interests 
Act 1980 or any powers exercised under the 1980 Act. 
There is doubt as to the enforceability in England and Wales of U.S. 
judgments in respect of civil judgments predicated purely on U.S. 
securities laws.
Different considerations may apply if the judgment debtor is a state 
entity.

7.3 Assuming a company is in payment default under a 
loan agreement or a guarantee agreement and has 
no legal defence to payment, approximately how long 
would it take for a foreign lender to (a) assuming 
the	answer	to	question	7.1	is	yes,	file	a	suit	against	
the company in a court in your jurisdiction, obtain 
a judgment, and enforce the judgment against the 
assets of the company, and (b) assuming the answer 
to question 7.2 is yes, enforce a foreign judgment in 
a court in your jurisdiction against the assets of the 
company?

The answer is context specific and dependent upon the court diary.
(a) If the enforcement of an English law governed contract in 

England is uncontested and there is no dispute as to jurisdiction, 

although there may be concerns where loans carry a margin ratchet 
or are limited recourse.  Where a loan is not exempt loan capital, 
other exemptions from stamp duty and SDRT may be available.
The grant of security over assets should not be subject to UK stamp 
duties or taxes.  There may be a liability to UK stamp duties or 
taxes on enforcement of security over shares or securities of a UK 
company or UK real estate.

6.3 Will any income of a foreign lender become taxable 
in your jurisdiction solely because of a loan to or 
guarantee and/or grant of security from a company in 
your jurisdiction?

By themselves, these factors should not bring a non-UK lender into 
the charge to UK tax (although, as discussed above, a foreign lender 
may be subject to UK withholding tax).

6.4	 Will	there	be	any	other	significant	costs	which	would	
be incurred by foreign lenders in the grant of such 
loan/guarantee/security, such as notarial fees, etc.?

See question 3.9 above.

6.5 Are there any adverse consequences to a company 
that is a borrower (such as under thin capitalisation 
principles) if some or all of the lenders are organised 
under the laws of a jurisdiction other than your 
own? Please disregard withholding tax concerns for 
purposes of this question.

Results-dependent interest will be characterised as a non-deductible 
distribution of the borrower for UK tax purposes.  There is an 
exemption from this rule where the recipient of the interest is within 
the charge to UK corporation tax.  Therefore, a borrower might be 
disadvantaged in such circumstances where a lender is outside the 
UK tax net.  There is, however, an exemption for certain margin 
ratchets which does not depend on the location of the lender.  In 
certain circumstances, UK anti arbitrage legislation may be 
potentially applicable to cross-border financing arrangements.
Otherwise, the location of an unconnected lender should not concern 
the borrower.

7 Judicial Enforcement

7.1 Will the courts in your jurisdiction recognise a 
governing law in a contract that is the law of another 
jurisdiction (a “foreign governing law”)? Will courts in 
your jurisdiction enforce a contract that has a foreign 
governing law?

The English courts will generally apply a foreign law as the 
governing law of a contract if it is expressly chosen by the parties, 
subject to the following: (i) where all elements relevant to the 
situation at the time of the choice are located in a country other 
than the country whose law has been chosen, the choice of law will 
not prejudice the application of non-derogable laws of that other 
country; (ii) where all elements relevant to the situation at the 
time of the choice are located in one or more EU Member States, 
the choice of a non-EU Member State law will not prejudice the 
application of non-derogable provisions of EU community law; 
(iii) the chosen law will not restrict the application of overriding 
mandatory provisions of English law; (iv) effect may be given to 
overriding mandatory provisions of the law of the country where 
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Special insolvency measures apply to credit institutions and 
investment firms under the Banking Act 2009, pursuant to which the 
resolution authorities have wide powers to impose a variety of stays.

7.7 Will the courts in your jurisdiction recognise and 
enforce an arbitral award given against the company 
without re-examination of the merits?

The award of an English seated arbitration tribunal may be enforced, 
with the permission of the English court, in the same manner as a 
judgment or order of the court to the same effect without any re-
examination of the merits.  This is subject to a challenge as to the 
substantive jurisdiction of the tribunal, on grounds of a serious 
procedural irregularity or an appeal on a question of law (the latter 
may be excluded by the parties in their agreement to arbitrate).  
The grounds for refusing an award of a tribunal seated in a 
jurisdiction which has ratified the New York Convention are limited.  
They are: (a) that a party to the arbitration agreement was (under the 
law applicable to it) under some incapacity; (b) that the arbitration 
agreement was not valid under the law to which the parties subjected 
it or, failing any indication thereon, under the law of the country 
where the award was made; (c) that it was not given proper notice 
of the appointment of the arbitrator or the arbitration proceedings 
or was otherwise unable to present its case; (d) that the award 
deals with a difference not contemplated by or not falling within 
the terms of the submission to arbitration or contains decisions on 
matters beyond the scope of the submission to arbitration; (e) that 
the composition of the arbitral tribunal or the arbitral procedure was 
not in accordance with the agreement of the parties or, failing such 
agreement, with the law of the country in which the arbitration took 
place; and (f) that the award has not yet become binding on the 
parties, or has been set aside or suspended by a competent authority 
of the country in which, or under the law of which, it was made.

8 Bankruptcy Proceedings

8.1 How does a bankruptcy proceeding in respect of a 
company affect the ability of a lender to enforce its 
rights as a secured party over the collateral security?

The statutory moratorium (which will arise in an administration and 
in some CVAs; see question 7.6 above) will restrict a creditor from 
enforcing its security rights including, for example, by appointing a 
receiver (see question 7.6 above). 
However, if during the interim moratorium a secured creditor appoints 
an administrative receiver before the appointment of the administrator 
becomes effective, it will not be possible for an administrator to be 
appointed (and the interim moratorium on enforcement of security will 
terminate and the permanent moratorium will not come into effect).  
This ‘trumping’ of appointments only applies where the receiver 
appointed is an administrative receiver.  Where a non-administrative 
receiver is appointed, an administrator can still be appointed and the 
administrator can require the receiver to vacate office even though the 
receivership enforcement process has commenced, although there are 
certain protections for secured creditors.
The ability to appoint an administrative receiver is only available in 
limited circumstances.  For this reason, a secured creditor who is a 
‘qualifying floating charge holder’ (a holder of security, including 
a floating charge over the whole or substantially the whole of the 
company’s assets) may instead appoint an administrator out of 
court as a means of enforcing its security.  Unlike a receiver, an 
administrator is required to act in the interests of all creditors.

a judgment in default could be obtained in 1–2 months.  If 
the company files a defence but the foreign lender is able to 
obtain summary judgment, this could take 2–3 months.  If the 
enforcement is heavily contested and there is a material dispute 
about the facts, then it could take longer.  If the governing law 
of the contract is not English law then the proceedings may 
take longer, since the court will need to hear expert evidence on 
that foreign governing law.  In terms of enforcing a judgment, 
once given, against assets, the time taken will depend upon 
which assets and what method of enforcement is chosen. 

(b) For enforcement of a foreign judgment against assets, the 
timing would be no different.

7.4 With respect to enforcing collateral security, are 
there	any	significant	restrictions	which	may	impact	
the timing and value of enforcement, such as (a) a 
requirement for a public auction, or (b) regulatory 
consents?

Generally no, but regulatory consents may be required if the 
company is a regulated entity or the assets are regulated.

7.5 Do restrictions apply to foreign lenders in the event of 
(a)	filing	suit	against	a	company	in	your	jurisdiction	or	
(b) foreclosure on collateral security?

No, foreign lenders are essentially treated the same as domestic 
lenders.  It may, however, be easier to get security for costs against 
foreign lenders.

7.6 Do the bankruptcy, reorganisation or similar laws in 
your jurisdiction provide for any kind of moratorium 
on enforcement of lender claims? If so, does the 
moratorium apply to the enforcement of collateral 
security?

In liquidation, the aim is to realise the unsecured assets of the 
company for the benefit of creditors as a whole (save for secured 
creditors, who have recourse to the secured assets).  Security 
rights against the company remain enforceable.  In a compulsory 
liquidation, there is a limited moratorium meaning that no action 
or proceedings can be commenced or proceeded with against the 
company or its property without court permission.  In the case of a 
creditors’ voluntary liquidation, the liquidator may apply for a stay 
of such proceedings to ensure equal distribution of the assets.
In administration, an interim statutory moratorium on creditor action 
comes into effect on the presentation of an administration application 
in court or the filing in court of a notice of intention to appoint an 
administrator.  This prevents, among other things, the enforcement 
of security and the commencement of legal proceedings without 
the permission of the court, and a permanent moratorium will come 
into effect upon the appointment of an administrator (the interim 
moratorium falling away if the appointment is not made) which 
cannot be lifted without consent of the court or the administrator.
A limited 28-day moratorium is available in a CVA but only for 
“small companies”.
Subject to certain conditions, the enforcement of financial collateral 
security (which is, broadly, security over cash, shares, tradeable 
bonds and certain loans which meet other specified criteria) is 
exempt from the security enforcement moratorium.
A scheme of arrangement does not impose a moratorium on creditor 
action but may cram down dissenting secured creditors, who will 
be bound by the scheme if approved by the requisite statutory 
majorities.
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8.4 Are there any processes other than court proceedings 
that are available to a creditor to seize the assets of a 
company in an enforcement?

The five main (out-of-court) remedies generally available to a 
creditor to enforce its security are:
1. going into possession;
2. exercising the power of sale;
3. appointment of a receiver; 
4. appointment of an administrator; and
5. appropriation of financial collateral.
Foreclosure is also an enforcement process but requires a court 
order.  Appropriation of an asset does not require a court order but 
can only be used to enforce financial collateral and is subject to 
certain conditions. 
The preferred method for enforcing security is usually the 
appointment of a receiver or administrator (in circumstances where 
any receiver would be an administrative receiver and such an 
appointment would be prohibited).

9 Jurisdiction and Waiver of Immunity

9.1 Is a party’s submission to a foreign jurisdiction legally 
binding and enforceable under the laws of your 
jurisdiction?

The English courts will usually decline jurisdiction if the parties 
have agreed that a foreign court is to have exclusive jurisdiction.  
However, the English courts may assume jurisdiction in special 
cases, for example: (i) if they have exclusive jurisdiction, such 
as in a dispute relating to rights in rem in land or corporate 
constitutional issues; (ii) in relation to certain insurance, consumer 
and employment contracts; (iii) if the defendant has taken steps in 
the proceedings in the English courts; and (iv) in certain narrow 
circumstances, if the court considers that it is the appropriate forum 
to hear the dispute.  This principle is rarely applied where exclusive 
jurisdiction has been conferred on a foreign court.  It is not applied 
where the chosen court is that of an EU Member State.

9.2 Is a party’s waiver of sovereign immunity legally 
binding and enforceable under the laws of your 
jurisdiction?

The English courts will normally give effect to a clause in an 
agreement that provides for (i) the submission by a foreign state to 
what the courts describe as their “adjudicative jurisdiction” (i.e. the 
courts’ power to adjudicate upon claims against foreign states, which 
includes recognising a foreign judgment or arbitral award), and (ii) 
the consent in writing of a foreign state to: (a) relief against the 
foreign state by way of injunction or order for specific performance 
or for the recovery of land or other property; and (b) the property of 
the foreign state being subject to any process for the enforcement of 
a judgment or arbitration award or, in an action in rem, for its arrest, 
detention or sale, provided, in the case of both (i) and (ii) that the 
agreement is sufficiently clear and the agreement is within the scope 
of and is permitted by the State Immunity Act 1978.
Central banks are afforded greater protection than foreign states 
under the 1978 Act.  Different considerations apply to the immunity 
of international organisations, as well as to diplomatic or consular 
immunity.

8.2 Are there any preference periods, clawback rights 
or other preferential creditors’ rights (e.g., tax debts, 
employees’ claims) with respect to the security?

Liquidators and administrators are granted wide anti-avoidance 
powers to challenge certain types of transactions entered into by 
a company before insolvency.  Clawback could be available in 
relation to certain transactions, such as transactions at an undervalue, 
preferences or floating charges. 
Certain conditions must be met for clawback to be available 
including:
■ the company must be either in liquidation or administration;
■ the company must have been unable to pay its debts when the 

transaction was entered into or as a result of entering into the 
transaction;

■ an unfair advantage was gained by the party contracting with 
the company, or there is an absence of adequate consideration 
flowing to the company, as a result of the transaction; and

■ the transaction was entered into during the relevant look-back 
period which varies (and generally ranges from six months to 
two years).

Certain claims are treated as preferential and hence the order of 
priority in which a company’s assets will be distributed is broadly: 
(i) fixed-charge holders’ claims out of the fixed charge assets (if the 
assets are insufficient to meet these claims then the secured creditor 
will have a claim as an unsecured creditor for the surplus); (ii) 
insolvency expenses; (iii) preferential claims (primarily employee 
and certain pension contribution claims, but not tax claims); (iv) 
prescribed part fund (paid pro rata to unsecured claimants out of 
floating charge assets ahead of floating charge creditors – up to a 
maximum of £600,000 per company); (v) floating charge claims; 
and (vi) unsecured claims.

8.3 Are there any entities that are excluded from 
bankruptcy proceedings and, if so, what is the 
applicable legislation?

The starting position is that the corporate insolvency regimes under 
the Insolvency Act 1986 apply to companies registered in the United 
Kingdom.
However, by virtue of EC Regulation, insolvency proceedings can 
only be opened as main proceedings in the place where the debtor 
has its ‘centre of main interests’ (COMI).  The Insolvency Act 1986 
therefore provides that insolvency proceedings are available to 
a company which is incorporated in an EEA State other than the 
UK and a company not incorporated in an EEA State but having 
its COMI in a Member State (other than Denmark), subject to 
the overriding requirement that the COMI must be in the UK.  
Secondary proceedings can be opened in a Member State where the 
debtor has an “establishment”, but these are limited to local assets 
in the jurisdiction.  
Modified versions of the Insolvency Act regimes also apply to 
certain types of debtors/businesses, such as partnerships.
Special legislation and special insolvency regimes may apply to 
certain businesses (e.g. banks/credit institutions and investment 
firms).
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governed contracts entered into by certain EU financial institutions, 
investment firms and their related entities to include wording by 
which the counterparty recognises that the in-scope entity’s liabilities 
may be subject to bail-in by relevant EU authorities (broadly, the 
counterparty’s claims may be written down or converted to equity).  
The UK voted to leave the European Union in June 2016.  There 
is no immediate change to the law in the UK as a result of the vote 
but it is likely that there will be changes once the terms of the exit 
are settled.  Once the UK government formally issues notice that it 
intends to leave the Union (the so called ‘Article 50 notice’), there 
will be a period of up to two years during which the terms of the 
UK’s exit from, and future relationship with, the European Union 
will be negotiated.
The European Central Bank is expected to publish finalised 
leveraged lending guidance during the first half of 2017.  The 
guidance is intended to be consistent with the Interagency Guidance 
on Leveraged Lending (particularly regarding leverage levels and 
the ability of borrowers to repay debt) which has been in force in the 
US since 2013.  The guidance is intended to maintain stability in the 
European banking system, and as such, applies to ‘significant’ credit 
institutions supervised by the ECB.  Non-bank lenders, and banks 
established outside of the Eurozone, are not expected to the subject 
to the guidance (although branches of non-Eurozone European 
banks operating within the Eurozone could be covered, if they are 
‘significant’).
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The common law has a concept of “non-justiciability” or “act of 
state doctrine” which means that certain matters are not capable of 
being adjudicated by the English courts.

10  Licensing

10.1 What are the licensing and other eligibility 
requirements in your jurisdiction for lenders to 
a company in your jurisdiction, if any? Are these 
licensing and eligibility requirements different for 
a “foreign” lender (i.e. a lender that is not located 
in your jurisdiction)? In connection with any such 
requirements, is a distinction made under the laws 
of your jurisdiction between a lender that is a bank 
versus a lender that is a non-bank? If there are 
such requirements in your jurisdiction, what are the 
consequences	for	a	lender	that	has	not	satisfied	such	
requirements but has nonetheless made a loan to a 
company in your jurisdiction? What are the licensing 
and other eligibility requirements in your jurisdiction 
for an agent under a syndicated facility for lenders to 
a company in your jurisdiction?

There are generally no eligibility requirements, although certain 
types of lending are regulated in England (e.g. consumer credit).

11  Other Matters

11.1 Are there any other material considerations which 
should be taken into account by lenders when 
participating	in	financings	in	your	jurisdiction?

Article 55 of the European Union’s Bank Recovery and Resolution 
Directive (2014/59/EU) requires a wide range of non-EU law 
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