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Introduction 
The Convergence Committee's Interim Report 

Stephen Conroy, the Minister for Broadband, Communications and the Digital Economy, announced an Australian convergence review in December 2010 to examine the policy 
and regulatory frameworks governing the converged media and communications space in Australia. The Convergence Committee (Committee) was formed in early 2011 and 
has since embarked on a 9 month consultation program following which it issued an open call for submissions in response to five detailed discussion papers released by the 
Committee.  The Committee issued an Interim Report on 15 December 2011 (Report). which provides the first concrete feedback of its likely proposals to the Federal 
Government in its final report scheduled to be released in March 2012. Whilst the Report is a template for potential regulatory reforms, it is far from the last word on the issues 
raised, with the Final Report and the Federal government's response yet to come.  

The Federal Government's response to the Final Report will be a blueprint for the next phase of communications services regulation. It should also be noted that the final 
government approved policy output will occur in parallel with major expansions of the delivery platforms for broadband content services. Australia has had convergence reviews 
before, but this one is likely to deliver legislation just as Australia has achieved substantial change in its fixed and wireless network platforms for the delivery of broadband 
content. It is in this context that the existing regulatory model is no longer suitable to the task. 

Initial Industry Response 

Within 24 hours of the release of the Report the industry feedback quoted in the Australian Financial Review was extensive. Foxtel was concerned that "[the public interest 
merger test was] totally unnecessary given the ACCC's already extensive powers". Telstra was "disappointed that the Minister's original vision of the deregulatory focus or the 
convergence review seems to have been lost", "Fairfax was "bewildered by the notion of a super regulator and how online content from overseas could be regulated" and the 
Communications Alliance felt that "the prospect of seeking to impose content requirements on international content suppliers might also deter the supply of some sources of 
content to Australian consumers".  Other than these three key comments on the matter, to date other industry participants have declined to comment.   

The Report proposed significant deregulatory steps in only 22 pages which means that it is light on detail. Accordingly, it is not surprising that the market reacted adversely to 
implementation concepts that were not fully detailed. Some of the principles in the Report that have attracted criticism may yet prove to be appropriate if the detailed regime is 
properly structured.  However, these same principles could create real problems if they are wrongly framed.  The Committee clearly intended to adopting a brief Report in order 
to test the market before any details are developed.  The Committee has an opportunity to fine tune the recommendations based on the feedback of the last round of consultation 
that closes on 10 February 2012. It is likely that we will see more detailed press commentary throughout January 2012.   

There is still a long way to go 

We are probably only at the half way point along the time line for this review process.  While the Convergence Committee is engaging in dialogue with the Federal Government  
its recommendations are not representative of final Federal Government policy.  The Federal Government will have the luxury of considering and responding to the Committee's 
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recommendations during the second and third quarters of 2012. During the course of the next year the Federal Opposition is likely to provide details of its response to the 
review..   

The Opposition's response is important is light of a Federal Election in 2013 and a current minority Labour government, because recommendations lacking bipartisan support or 
backing in important electoral constituencies are unlikely to be made a flashpoint of early legislative reform.  As an electoral centrepiece, the output of the Convergence 
Committee may be more useful as a policy than as a law heading into an election. If the legislation is not enacted by mid 2013, it will run into the caretaker period and become a 
post Federal Election issue which could easily see it sliding into mid 2014 implementation.  In any event, the Report itself notes that the policy may be rolled out in phases, 
making 2014 to 2015 a point of final implementation. 

The review is running in parallel with important market developments 

Significant aspects of the review are directed at market conditions that are being created by emerging broadband networks which makes the timeline for deployment of those 
networks relatively critical. Whilst the introduction to the Report mentions the existing rapid adoption of smartphones and tablet computing, this is only part of the picture and 
less impactful on “big screen” video services consumed in the home that require significant bandwidth.  

Ultimately we are only part way towards the deployment of ubiquitous fixed and wireless broadband networks in Australia that will drive fundamental changes in the market 
environment for these and other services. 

 The development of Australia’s policy for a National Broadband Network (NBN) and the determination of a concrete timeline for the construction of the NBN will be 
very relevant.  The NBN is currently proposed to be deployed over a 9-year period with a 2020 completion date, with significant deployment taking place by 2015 and 
beyond.  The NBN still faces a level of political risk which  seems likely to be associated with technology mix and timing rather than whether it will be constructed, 
however changes in government may also directly impact on rollout plans. 

 Late 2012 is the current timing for the spectrum auctions for the "digital dividend" spectrum and by 2013 to 2014 important spectrum will be available to support new 
broadband wireless services.   

 Long term evolution (LTE) mobile networks are in the process of being introduced with Telstra’s network one of the early global examples. These networks will take 
mobile devices (handsets, tablets and laptops) to another level of performance and they will occur in parallel with the expansion of high speed fixed wireless LANs 
established around the NBN (with the devices able to transition seamlessly to achieve the highest bandwidth and lowest cost). 

This means that 2014 to 2015 is the time when the "rubber hits the road" on a range of technological, commercial and regulatory developments that will change the market for 
delivery platforms for broadband content services.  We can certainly expect that there will be opposition to some of the recommendations of the Report.  But there will most 
certainly be major reforms over the next few years as this is required by changing market conditions. 

Set out below is a summary of the reforms proposed in the Report and an analysis of what they may mean.   
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A New Regulatory Structure 

Recommendations for change 

Removal of Content Licenses 
A licence should no longer be a precondition for the provision of 
content.  
Specific communications content regulations that are needed to 
promote public interest outcomes should be implemented consistently, 
irrespective of the delivery platform. 

A New Regulator for the Digital Economy 

A new independent regulator should be established for content and communications that operates: 
 at arm’s length from government subject to limited exceptions in relation to specified matters; 
 with secure funding and cost recovery mechanisms. 
The new regulator should have broad powers to: 
 make rules within the policy frameworks determined by parliament; 
 implement a range of flexible and appropriate regulations; 
 adopt a range of appropriate sanctions to encourage compliance; 
 encourage media diversity; and 
 deal with content related competition issues to complement the wide reach of the Australian Competition and 

Consumer Commission (ACCC). 

Legislative Structure and Implementation 
New legislation should be implemented to encompass: 
 all communications infrastructure, platforms, devices and services;  
 the regulation of Content Service Enterprises; and 
 the establishment of a new independent regulator for the digital economy with the flexibility to adapt to the 

changing environment. 
This legislation should be phased in using the following three stages: 
 short term transitional changes to existing legislation; 
 new legislation focused on regulating Content Service Enterprises; and 
 broader reform of communications legislation. 

 

Content Service Enterprises 
A new content and communications regulatory policy framework 
should be developed around the concept of a ‘Content Service 
Enterprise’. Content Service Enterprises will have obligations in 
relation to content standards, media diversity and Australian content.  
A Content Service Enterprise should be determined by threshold 
criteria relating to the scale and nature of operations involved in 
supplying content services. These criteria may include the: 
 viewer/user/subscriber base meeting a threshold;  
 service originating in Australia or being intended for 

Australians; 
 provider having the ability to exercise control over the 

content; and 
 operating revenue or commercial scale of the enterprise 

meeting a threshold. 
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Analysis 
A new regulatory model and new legislation? 

The major change to the regulatory model is the proposed replacement of "bright line" rules with increasing "fuzzy law" under which the new regulator will conduct rule-making 
proceedings within a framework of legislative principles.   

The Committee is seeking to "future proof" the regulatory framework against both technological change and political risk through proposals for more flexibly managed 
regulation operating at arms length from government with secure funding and cost recovery mechanisms.  Given the degree of political engagement with the broadcasting and 
online sectors over recent years there is some attraction to lowering the political focus on communications regulation. However, divorcing media regulatory change from politics 
may still prove to be a futile objective as they are closely linked. 

There is some logic to the proposed regulatory model as the market will be changing relatively quickly and the regulator will be better equipped to adjust regulatory rules to meet 
the market environment without having to rely on legislative amendment processes and the political cycle.  It also allows the regulator to create "glide path" regulatory transition 
models where regulatory change can react to empirical market developments.  For example, significant penetration by the NBN and LTE wireless networks are likely to have a 
major impact on the regulatory environment. 

At one level there is some intellectual attraction to having a more flexible regulatory regime that is able to adapt to quickly changing market conditions without having to seek 
legislative amendment.  But the acid test will always be who is in the driving seat, the degree of their discretion and how it may be exercised.  Many regulators fail to recognise 
that regulatory forbearance is often a far more beneficial outcome then endless regulatory process (regulators can fall into the error of developing activities for themselves rather 
than only correcting significant market defects). Regulators often find it difficult to treat a power as a “reserve power” when they are being harassed by vocal interest groups and 
the media sector attracts more than its fare share of vocal interest groups. 

The Report itself notes that the necessary legislation may be introduced over time.  Unlike previous amendments to the Broadcasting Services Act 1992 (BSA), this is more 
likely to result in a wholesale re-write of the legislation.  Previous regulatory reviews have changed elements of the BSA, but have not really altered its foundations.  This is 
more likely to be a re-build from the ground up just as the telecommunications sector legislation was fully re-constructed in 1997. 

A new regulator? 

There was an immediate adverse reaction to the principle of a "third","super regulator".  That is one reading of the Report and if that is the outcome it would be a failed 
regulatory exercise.  Establishing a third regulatory body for the communication sectors would be confusing and simply increase administrative process. However, it is far more 
likely there will be a larger, more empowered and differently branded ACMA with more of an FCC style rule making process, at least in relation to digital economy issues. 

The Committee has recommended a new communications regulator with flexible rule making powers that can adapt to the market place.  That regulator is not the ACCC which 
is referred to separately in the Report. As most of the Report's recommendations go to the heart of the current activities of the ACMA, (e.g. broadcasting, content and spectrum 
regulation) the regulator is necessarily a transformed ACMA. A likely outcome (and one that the report should have emphasised) is that the ACMA will be reformulated, there 
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will be adjustments to its funding, structure and staffing, and a variation and enhancement of some of its powers.  It is only the last of these changes that will excite the industry. 
Will it be a case of “same wine different bottle”, or will the Federal Government significantly change the vintage? 

Given that it is proposed that this regulator will also have specific competition related powers, there is likely to be an overlap with the ACCC's functions. The idea that a new 
communications regulator could also apply competition law is not without international precedent.  There are elements of this in both the UK and the US regulatory regimes.  
But it would be inconsistent with the history of the Australian regulatory structure and would mean having to build economic and competition skills within the communications 
regulator (as opposed to ACCC) and runs the risk of inconsistent regulatory outcomes.  There is also a legitimate regulatory question that in the absence of clear evidence of 
market failure and an inability to regulate by the ACCC, is this additional layer of regulation necessary?  

The new regulator is proposed to oversee content and communications, although it is unclear if that is a reference to telecommunications or content services. It is also to have 
oversight of technical, social and economic issues.  This means that it is planned to be both a left and right side of the brain regulator which raises questions over how the social 
and economic philosophies will mix within that regulatory body and  the manner in which these objectives will be aligned by its executive group. 

During the last major communications sector regulatory reform. when the entire telecommunications regulatory regime was re-written, the ACCC absorbed the economic 
regulation of the telecommunications sector which was seen to have closer parallels with competition analysis and the other networked industries regulated by the ACCC. This 
regulatory reform will be focused around the ACMA, which currently holds the technical regulatory powers for the telecommunications sector and the general regulatory powers 
for broadcasting and content.  

Separating content and network regulation in the communications sector in this manner may no longer be sensible. This sets up a potential political tension between the ACCC 
and the ACMA regarding the manner in which regulatory functions may be re-allocated.  The ACCC may not be attracted to the recommendation that the new regulator may 
exercise competition powers and that the two regulators will be in dialogue.  We expect to see some lobbying within regulatory and government circles.  The potential models 
are: 

 the new super regulator for the communications sector absorbs both content and network specialist regulation (both economic and technical) leaving the ACCC as the 
generalist competition regulator (a more US style result); 

 the current division is retained and the ACCC, not the new communications regulator oversees all sectoral specific economic regulation of both content and networks (a 
similar model to the current system); or 

 the economic regulation of content and networks is split between the new communications regulator and ACMA (more akin to UK style regulation). 

The Report seems to imply the first of these outcomes but could also be read as implying the third. In one part the report suggests that there is a need for converged regulation. In 
another, the Committee recommends against the ACCC’s existing powers being reduced given the ACCCs current involvement in major structural changes in the 
telecommunications industry and the fact that it would not be appropriate to make changes to those powers at this time. 

The separation between two regulators of multiple elements of the same essential issue is unnecessary and inefficient. This is because services will often be a complex mix of 
traditional and interactive content with underlying data analysis and personalisation which are supported by multiple networks, network hosted intelligence, home set top boxes, 
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computing devices, personal smartphones and tablets. Arguably, it would be preferable to locate the capacity and skills in either the communications regulator or the ACCC to 
minimise the likelihood for the industry of having multiple points of contact to resolve related issues, assuming sufficient competency in the responsible regulator. While the 
single point of contact is efficient it does also place greater responsibility on the executive and committee managing that regulator to properly judge the balance between social 
and economic issues. 

Content Service Enterprises – Relevant Layers of Regulation 

The traditional regulatory model under the current BSA has assumed that certain delivery platforms and services are mass market and others are inherently niche.  Based on that 
assumption it has issued specific licences to specific service types and regulated the different categories of licences differently.  Because the most important of those services, 
free to air broadcasting, has been delivered over wireless networks using specific broadcasting service bands of the radiocommunications spectrum, there has also been a strong 
linkage between spectrum and regulation. The relevant licences have had an exclusivity/cost relationship as there have been limited licences on issue making them very 
attractive, but they also attract greater regulation and cost as a result. 

The Report proposes a designation for a "Content Service Enterprise” (CSE) that seeks to break both of these linkages and focus on the market attributes of the service.  This is 
not an entirely new concept and less important categories of both content and telecommunications services have been regulated this way for many years.  In the content sector 
narrowcasting services have approximated this system .Similarly, in the telecommunications sector, carriage service provider and content service provider regulation has focused 
on generic rules rather than licence based regulation. The difference here is that this approach is being stepped up to the most important and regulated category of content 
provider and that it implies a recognition that providers in that category could emerge on any network platform, including the internet, and may have quite different attributes to 
traditional linear point-to-multipoint broadcasting. 

The internet and online sector immediately came off the sidelines to question the validity of regulating online content providers as CSEs.  Their response was the long stated 
principle that regulating the internet suppresses innovation and creativity and restricts the development of the online sector.  That is understandable because if the regulatory net 
is thrown too broadly it could be very disruptive. CSE style regulation attracts significant costs that may constrain the development of new services. It will be far more difficult 
to apply to internet based service providers that may be more international than domestic.  It is also likely to be difficult to apply to services provided on an entirely cross border 
basis. Accordingly, setting the CSE threshold too low will open up a can of worms. Statements in the Report that the CSE concept “is likely to capture international brands 
supplying content services to Australians” and a reference to a limited exclusion of “emerging services, start-up businesses and individuals [that] should not be captured by 
unnecessary requirements and obligations” are likely to deeply concern the major online brands. 

A more sensible reading of the proposal may be no more than the Committee is pursuing the principle that "if it walks like a duck and quacks like a duck, it is a duck".  Put less 
flippantly, if a service is used by a consumer like a traditional television should it be regulated at a lower level simply because it is provided over an IP network (to which the 
user may be entirely oblivious)?  It is entirely conceivable that current free to air and pay television services will be distributed over the NBN in parallel with existing wireless 
and wired platforms for some period, although ultimately, in the long term, they may be entirely distributed over the NBN.  It is also likely that a major driver for those services 
to be distributed over the NBN will be the appearance of directly competitive new services on the NBN.  It is logical that a service provider should not be regulated because it 
originated in either the traditional or online media world.  What matters are the characteristics of the service in the market and in the home. 

For example, if in an NBN converged world there is a new service provider delivering multichannel drama and news to a mass market on the NBN from servers in Australia that 
looks and feels very much like a current free to air services and it attracts a significant viewership, it may very well look and feel in the home just like current free-to-air services.  
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In that environment, should terrestrial wireless free to air services be regulated while a directly comparable and competitive service is not?  Clearly this would create a regulatory 
and economic asymmetry.  At the other end of the spectrum, should a service such as the current formulation of YouTube with significant volumes of user generated content (but 
also increasing amounts of professionally produced content, although still a small proportion) be regulated like a free to air network? Clearly it should not.  However, it should 
be remembered that judging services at either end of the spectrum is relatively simple. Determining the dividing line is not. 

At this stage all the Committee has done is list a non-exclusive set of criteria without giving any indicative measurements.  The contentious debate we will have before this issue 
is concluded is the nature of the final criteria and the level of regulatory discretion. The process for designation as a CSE also remains a mystery. As it would attract regulatory 
cost and complexity without relative exclusivity service providers will not be rushing to be declared a CSE. Presumably that means there will be some process for designation in 
which the regulator can conduct a proceeding in which it applies the criteria to determine whether a service provider is declared as a CSE. 

If the relevant threshold is set high enough then that should largely deal with the problems of extra territorial application of the legislation. It is difficult to conceive of a content 
service that will be a truly mass market service that looks and feels like current free to air television, without their being onshore elements to its operations. To avoid latency and 
associated quality of service issues it is likely that the content will be stored on servers in the Australian market. To compete directly there will be a need to source local content 
and to deal with local advertisers. In short, while it may be possible for niche gaming services to locate themselves in offshore jurisdictions to avoid regulation it is a different 
matter for a mass-market content services that seek to displace free-to-air television. The very attributes that make these services attractive as a mass-market service require that 
they have a local presence. 

Notwithstanding that the Committee released an earlier discussion paper related entirely to layering, licensing and regulatory structures, nothing is said in the Report about 
regulatory layers other than CSEs. The Report does note that all services will be prohibited from providing offensive content.  However, it is unclear whether more granular 
regulatory layers will be established beneath the CSE concept. It is difficult to see how this will not be the case, as a simple model with only CSEs and “the rest, will place too 
much pressure on pushing service providers into the more highly regulated CSE category.  It is more likely that there will be a more complex layering of categories to achieve 
targeted and sensible regulation. 
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Diversity, Media Ownership and Competition  

Recommendations for change 
Diversity of Voices Rule 
A revised number of voices rule should apply to changes in control in local markets over entities such as national newspapers, subscription television and online providers where 
they qualify as a Content Service Enterprise. Content Service Enterprises may be granted an exemption by the regulator from this rule where there is a public benefit in a specific 
market. 
A Public Interest Test for  Significant Media Transactions 
A public interest test should be developed to ensure that diversity considerations are considered where Content Service Enterprises with significant national influence are involved in 
mergers or acquisitions.  

Diversity 

Removal of Regulation 
The following regulations be removed: 
 the 75% audience reach rule which prevents control of commercial television licences that have combined licence area populations exceed in 75% of the population of 

Australia; 
 the 2 out of 3 rule which prevents control of any more than two out of a: 

(a) commercial radio broadcasting licence; 
(b) commercial television broadcasting licence; and 
(c) newspaper associated with the commercial radio broadcasting licence area; 

 the 2 to a market rule which prevents control of more than two commercial radio broadcasting licences in the same licence area; 
 the 1 to a market rule which prevents control of more than one commercial television licence in the same licence area. 

Competition 
The new regulator should be given broad and flexible powers to make rules in order to promote fair and effective competition in content and communications markets. These powers should; 
 focus on content related competition issues, and 
 be exercised in coordination with the economy wide competition powers of the ACCC. 

 

Analysis 
The Model for Diversity 

Currently there are a wide variety of BSA rules that seek to control diversity in individual "radio licence areas" (the geographic frame of reference for their application).  This is 
the construct for protecting diversity at a local level in small geographic regions. These rules are the remaining “cross media” or “statutory control” rules often described as the 2 
out of 3 rule, the 2 to a market rule and the 1 to a market rule and the diversity rule, protecting the minimum number of “voices” in a licence area. Only the 75% audience reach 
rule applies at a more national level and it is a rather blunt instrument. 
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The Committee's recommendations on diversity and competition are some of the most important for market structure and they both simplify and complicate the regulatory 
environment.  At a broader level many of the existing and arbitrary formulaic "bright line" regulatory rules are removed.  The alternatives have a greater discretionary element 
and this gives them a greater ability to adapt to changing market conditions.  But they are necessarily less precise. This is the essential trade off that the model adopts. 

The removal of the existing statutory control rules will effectively remove the last vestiges of cross media controls making it possible to achieve further mergers in major 
metropolitan licence areas where these rules are the constraining factor, rather than the diversity voice rules (in metropolitan areas there is typically an excess of voices, while in 
regional areas there are many examples of licence areas that have reached their limit).   

While this notionally opens the door to major cross platform mergers, commercially that horse may have bolted. Major press mastheads are no longer the strategic prize they 
once were and Fairfax has tried a press/radio combination and recently looked at exiting radio. Traditional media owners are now more likely to be looking at new media 
opportunities rather than other traditional media (although traditional media mergers may still occur). The removal of the 75% audience reach rule may be more compelling as it 
would allow free-to-air broadcasters to absorb their affiliates which may create better synergies in a more limited transaction. Of course, both options may depend on how the 
proposed public interest test is applied. 

The Diversity Rules – Local Diversity 

The Report proposes that existing “voices” diversity rules remain as the core element of preserving diversity of media sources in local radio licence areas.  However, in 
recognition of the increasing availability of alternatives and platform neutrality, subscription television and online CSEs are proposed to be included in the "voice" count.  
Whether the current minimum number of voices is retained remains to be seen (ie 5 in metropolitan areas and 4 in regional areas).  If these numbers remain then there is 
relatively greater scope for mergers in areas that are currently limited (typically regional areas) as the new voice count may probably capture additional voices through the 
inclusion of these additional services. 

On the flipside the media groups providing these additional voices will be subject to regulatory assessment if they merge with another media group that offers voices in a 
relevant radio licence area, as this could affect the diversity count.  Some may already be part of existing media groups in a relevant area and therefore not increase the count. If 
any existing international online brands fall into this category at some point in the future, then a global merger between them could fall foul of a diversity analysis in regional 
Australia. That will concern the online providers as they may find the tail wagging the dog in a major transaction. 
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A Public Interest Test for Significant Media Transactions – National Level Diversity 

The proposed public interest test for significant media transactions is a new concept and seeks to assess diversity in a national context.  It was anticipated in the Committee’s 
discussion paper on media diversity, competition and market structure and has been put forward as an alternative to the current remaining cross media rules that are proposed to 
be removed.  

As acquisition transactions are already subject to the ACCC's powers this public interest test need not focus on a competition analysis (although the Report does refer to an 
assessment of concentration). As foreign ownership limits were removed from the BSA relatively recently, and the Foreign Acquisitions and Takeovers Act (FATA) and the 
Federal Government's Foreign Investment Policy already applies a public interest test, this new test should would not involve a foreign ownership assessment. Logically it could 
only focus on issues relevant to national level diversity and associated matters.   

However, it is unclear whether this is actually the proposed focus or that such a focus is necessary. Certainly it should only be a reserve power that has effect in the most extreme 
cases (like FATA). However, the temptation to intervene in the communications sectors is great. The elements of this "public interest" test are likely to attract great interest from 
major media groups. Unless the Government can identify a cogent rationale and explain the relevant threshold tests and how they are clearly distinguished from competition 
assessments then there will be considerable and well founded criticism. 

The Report is surprisingly light on detail on this important issue although it did receive a great deal of attention in the earlier discussion papers.  While it has been posed as a 
national diversity measure the rules it is said to replace never really applied at a national level (other than the 75% audience reach rule for free-to-air television broadcasting). To 
that extent it is a new concept which questions whether diversity is both a national and local issue and whether national level issues of concentration may be addressed as a 
matter of competition law. In the earlier discussion papers the Committee relied on the Productivity Commission’s 2000 report that recommended that a public interest test be 
introduced (although subject to ACCC oversight) as well as the UK’s media specific competition test.  

In the UK the Secretary of State may refer certain media mergers for an assessment that takes into account both competition considerations (assessed by the Office of Fair 
Trading) and public interest considerations (assessed by Ofcom, the communications regulator). Relevant merger situations are assessed against transactions where the target 
exceeds a specified turnover level or the merger would exceed a 25% share of the supply of certain goods or services.  The public interest considerations are targeted at diversity 
and quality (and to some extent go to “fit and proper” style considerations that were removed from the BSA some time ago).  They include accurate presentation of news, 
plurality of views and control, national availability of high quality broadcasting and commitment to broadcasting standards. Special merger situations may also be referred that 
do not meet the relevant merger standards. These are more numeric in nature and targeted at specific media and follow a different process. We do not yet know whether this is 
the model that the Committee is advocating. 

Competition Powers for a Communications Regulator – A Focus on Content Arrangements 

The Report specifically identifies that access to content may be "the new competition bottleneck in a converged environment, particularly in the areas of exclusive content rights 
and bundled services".  More detail on this issue appeared in the earlier discussion papers where the Committee identified access to premium content such as sporting rights, first 
release movies and thematic television channels as being vital to media platforms. Its primary concern was that exclusive rights to premium content may suppress competition, 
particularly where a vertically integrated provider bundles rights at an artificially low price across a number of platforms such as free to air, IPTV and mobile devices. 
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This issue has long been a target of smaller telecommunications carriers seeking to oppose Telstra's ability to bundle services.  In a world where the NBN has neutralised local 
networks as a source of competitive advantage.  One argument has been that major service providers may seek to replace their lost advantage with content based differentiation.  
The resulting bundles of services and content may involve elements that are part of different traditional markets.  Yet their combination in a single communications offering 
arguably has an effect, particularly if the bundle includes premium exclusive content with a mass-market appeal. 

Such a power would bring into closer scrutiny the nature of exclusive content, its scope, time periods, cross platform combinations and interaction with various content windows. 
The primary consideration would be whether the content exclusivity establishes barriers to entry. This initiative has a potential impact for rights holders for exclusive content for 
which there is significant demand.  Some of the responses to the discussion papers proposed that there be a content access regime for premium content that would allow the 
regulator to mandate access, similar to telecommunications network access.  This proposal was met with significant opposition from broadcasters and rights holders. 

The broad and flexible powers to issue directions and make rules to promote fair and effective competition in communications markets are interesting for a range of reasons: 

 The benefit of such a system is the regulator can move outside of traditional competition theory to an extent, overcoming technical market definition issues (which can 
be difficult in quickly moving communications markets with elusive connections between platforms, services and content). 

 Certainly in the telecommunications sector the more definitive powers have allowed regulators to move with greater speed.  However, the applicable decision making 
methods have often lead to administrative law challenges. 

These new powers may interfere in the market price of exclusive rights and impact on both service providers and rights holders. In addition, these new powers are one of the 
areas most likely to be contentious for sporting codes and the major Hollywood studios, both of which will want the freedom to grant exclusive rights where this is commercially 
attractive. 

Again, until we see the detail of the proposals it is difficult to see how it is proposed that they will be distinguished from existing competition and broadcasting principles.  
However, a concept that has some parallels with the ACCC sectoral competition powers for the telecommunications sector would not be surprising (although it will have a 
different focus and set of principles). 
 
The Fourth Commercial Television Licence 

The Report notes that the Government has deferred the review of the moratorium on commercial television broadcasting licences to January 2013 to take into account the 
findings of the convergence review.  The Committee neatly avoids this contentious issue in the Report noting that it will give further consideration to possible arrangements for 
the use of the sixth television channel spectrum and the extension of digital radio in its final report.  However, at this stage with a reasonable number of digital television 
broadcasting channels available in the market and an impending and rapid increase in the availability of online alternatives, it would seem very unlikely that anyone would want 
to launch a new free to air terrestrial television network.  A more likely prediction is that this spectrum will be allocated to another purpose that generates a greater value. 
 
The Anti-Siphoning List 
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The Committee signaled in an earlier discussion paper that it did not plan to review the detail of Australia’s anti-siphoning legislation given that it has recently been changed, 
although it would consider the long-term effectiveness of anti-siphoning in a converged environment. The Report avoids any commentary on this politically sensitive issue, 
which remains contentious for the electorate and is not an issue to be grappled with before an election. It is far more likely that the final report will include statements along the 
lines that anti-siphoning should be reviewed in the mid to long term as market developments may make it increasingly irrelevant.  
 
New Media Issues not addressed in the Report 

In the original discussion papers download caps and metering by ISPs were identified as an issue (on the basis that they had the potential to restrict take-up of content services). 
The Committee also raised the question of “must carry” and retransmission rights for free to air services including over the NBN.  Neither are mentioned in the Report and we 
will need to wait and see whether they are the subject of proposals in the final report. 

A range of other new media related issues were raised in the submissions that did not feature in the Report.  For example, some submissions argued in favour of net neutrality 
and avoiding data prioritization and discrimination between services in an IP environment.  This has been a major issue in the US and the EU but has found less traction in 
Australia.  Other submissions argued against data blocking and “walled gardens” being established by device and service providers. Indeed the Committee paid little attention to 
the linkage between the presentation and access to content and access devices. It is likely that a debate will emerge between content providers that have no relationship with 
devices and deliver services from a web interface and providers of subsidised access devices that seek to manage service presentation for quality, convenience and to meet the 
cost of that subsidy. 
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Spectrum Allocation and Management 

Recommendations for change 
Spectrum Allocation and  Management  
The federal government should develop a common and consistent approach to the allocation and management of both broadcasting and non broadcasting spectrum. 
This approach should provide for: 
 new arrangements for current broadcasting designated spectrum that will allow more flexibility in future spectrum use and greater opportunities for innovation, trading and new entry; 
 spectrum planning mechanisms sensitive to public interests including social and cultural objectives currently reflected in the Broadcasting Services Act 1992 (BSA); 
 ministerial powers to reserve spectrum to achieve policy objectives considered important by the government and the Australian community, including public and community broadcasting; 
 a market based pricing approach for the use of spectrum which provides greater transparency where spectrum may be used for public policy reasons; 
 greater certainty for spectrum licence holders around licence renewal processes; and 
 a managed transition for FTA broadcasters that brings certainty to the use of spectrum into the future. 

 

Analysis 
Setting a Price for Broadcasting Services Band Spectrum? 

The digital dividend is already proposed to release spectrum from the broadcasting services band (BSB) for telecommunications services, which will be auctioned late in 2012. 
However, the Committee appears to be implying that remaining BSB spectrum should be transitioned to a price based allocation system, without suggesting how or when. 

Changing the economic model for BSB spectrum allocation and renewal will certainly be a major issue. Opening up the issue of spectrum licences to free to air broadcasters to a 
price based auction allocation system could be very significant initiative.  While it would replace the current broadcasting licence fee, that fee has received recent reductions and 
there is no way of knowing whether a market allocation system will be equivalent to or vastly more expensive than the previous licence fee system. 

The traditional model for revenue raising/cost recovery in the broadcasting sector has been to charge licence fees to broadcasters.  The analogue spectrum used by the 
broadcasters in BSB was originally allocated well before Australia developed its system for spectrum licences and price based spectrum allocation became the norm in the 
telecommunications sector.  In the transition to digital broadcasting there was significant costs involved for broadcasters and that transition was imposed by government policy.  
Accordingly, that spectrum was allocated through a government policy process rather than a market based auction process.  In more recent times the free to air broadcasters have 
negotiated a partial reduction in their licence fees. 
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The rationale of the Committee is not set out in the Report and the initial discussion paper on spectrum is a better guide. In that analysis the Committee suggested that the current 
digital BSB spectrum was allocated as part of the transition to digital television and that it has a greater intrinsic value in the new environment as it may support up to 10 
channels using expected technologies. There is an assumption that price based allocation best reflects a maximisation of public benefit. There is also an implied view that a price 
based allocation combined with greater freedoms for the use of the spectrum will ensure that the ultimate use maximises the public benefit. These are typical economic 
assumptions underlying the allocation system in the telecommunications sector that are now colliding with the more social objectives that have been the basis of free to air 
broadcasting. 

A proposal to shift existing BSB spectrum to price based allocation has all of the associated difficulties of the current licence renewal process for mobile and fixed wireless 
spectrum.  Where there is already an existing and long standing user of the spectrum that has had access to that spectrum either from before the time when spectrum licensing 
was introduced, or an early spectrum licence is up for renewal (typically after 15 years) there is a significant base of installed network facilities and consumer equipment using 
that spectrum in a particular manner.  It is obviously vastly more disruptive and difficult to open up existing in-use spectrum to an auction process then unused spectrum or 
spectrum that has been vacated.   

In the case of the current reallocation of spectrum for mobile networks, ACMA is negotiating separately with each of the respective licensees.  It is not a competitive auction but 
effectively a series of bilateral negotiations where ACMA has a perspective on each of the negotiations (and therefore what they may reveal about market pricing) as well as 
assessments of market pricing based on opportunity cost and comparable market assessments.  Each of the licensees has the ability to walk away but the prospect of a licensee 
walking away from a reasonable price when its business depends on the spectrum is relatively low.  At the same time the prospect of the entire industry being encouraged to 
accept a price that is too high is equally unlikely.  This is better described as a market based negotiation than a price based allocation in the style of an auction. 

Presumably something similar is being proposed by the Committee in relation to the issue of spectrum licences in the broadcasting services band.  However, if this proposal is 
perceived by the free to air broadcasters as a significant revenue raising exercise then there will be very sharp opposition.  For free to air broadcasters to be asked to pay more for 
their spectrum than they currently pay for broadcasting licence fees at a time when they are facing increasing competition and at least one of the major network is under 
significant financial pressure would be most unwelcome.   

The timing of any such initiative would also be key. In the short to medium term free to air broadcasting will remain central to the sector and the prospect of using BSB spectrum 
for another use is low and the value of the spectrum is higher. However, after this period a 15 year licence will certainly cover a period when the value of the spectrum for 
broadcasting will be lower, for example because the NBN is fully deployed, and the attraction of having the flexibility to use the spectrum for alternative purposes will be higher.  

The Report notes that this transition is likely to take time. Expect it to take a very long time as it will meet significant opposition. 
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Content and Public Broadcasting 

Recommendations for change 
Promoting Australian content   A New Uniform Scheme for Australian Content 
 All Content Service Enterprises that provide audio visual content whether linear or non linear should be required to support Australian content either by contributing; a percentage of total 

program expenditure to specified Australian content, or to a converged content production fund. 

Transitional Arrangements 
 The existing 55% transmission quota should continue in the short to medium term. 
 Australian sub-quota content obligations should be increased to reflect the two additional channels each broadcaster currently operates.  
 Broadcasters should be given a higher degree of flexibility in how these sub quota obligations are met. 

Direct and Indirect Subsidy Measures 
 Premium television content produced in the independent sector exceeding a cost threshold should  attract the 40% tax offset available under the producer offset scheme.  
 The production of interactive content such as games and other applications should be supported by the 20% producer offset scheme and the converged content production fund. 

Promoting Local and Community Content 
 Commercial FTA broadcasters using spectrum should continue to devote a minimum amount of programming to material of local significance. A more flexible compliance and reporting 

regime should be implemented and the current ‘trigger event’ rules should be removed in radio. 
 As more content is delivered outside spectrum based services over the longer term other incentives may need to be developed to encourage local content distribution. 
 Local communities and content providers should be encouraged to explore innovative ways to deliver local content such as on new delivery platforms.  
 Spectrum should continue to be made available for community radio and channel capacity on digital spectrum should be allocated for existing community television services. Alternative 

forms of delivery that could extend these services to broader audiences on new platforms may prove to be effective. 

Public Broadcasting 
 The ABC and the SBS charters should expressly reflect the range of existing services including online activities.  
 As a transitional measure quota obligations should apply to the public broadcasters as well as for commercial FTA television broadcasters. 
 ABC1 should have a 55% Australian content quota consistent with the obligation of commercial FTA television broadcasters and the SBS should be required to target half this amount. 
 The Committee also supports the provision of channel capacity on digital spectrum for the National Indigenous Television Service. 

Content  Standards 
 Any new regulatory framework for content standards should balance the individual rights of adult Australians to read, hear, see and produce content of their choosing within the law 

against appropriate protections from offensive content. Content standards should also reflect the importance of fairness, accuracy and ethical behaviour in relation to news, opinion and 
current affairs. 
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Analysis 
Promoting Australian content 

The Committee’s recommendation is based on a view that the current Australian content quotas are not sustainable in a converged environment and that the quota system should 
be adapted to apply across all CSEs engaged in audio-visual content service provision regardless of the technology platform used to disseminate content.  

In the discussion section of the Report, the Committee notes that this recommendation could be achieved by way of a modified version of the minimum expenditure model 
currently applying to subscription television services which would only require CSEs that meet a certain threshold to make an investment in Australian content based on a 
minimum percentage of their total programming expenditure.  

While the Committee has recognised that any qualifying threshold for content quotas should be set at a "high bar" to ensure that CSE can operate without excess regulation, the 
expansion of the regulatory mandate to encompass non-traditional content providers is likely to cause concerns in the online media sector.  These new media providers are 
typically characterised by providing IP services and monetising investments by way of either advertising revenue or low cost subscription models.  

Any regulatory shift should not go so far as to create a disincentive for new CSEs to enter the market .This means that the threshold for contribution to funding for Australian 
content should be set at a high level . And, that only those CSEs that challenge the regulated incumbents in terms of market share and penetration should be subject to the 
contribution rules. 

The Committee’s recommendation for a minimum percentage contribution could lead to issues in circumstances where it is difficult to quantify the value of a CSE’s investment 
in Australian facing content versus content which is monetised through distribution in other foreign markets.  One option is to base the minimum percentage test on a minimum 
percentage of Australia facing revenue, although determining the value of this revenue may be challenging in different business models. An unbalanced minimum percentage test 
could lead to disparity between foreign and Australian CSEs and become a disincentive to entering the Australian market. This is particularly so where CSEs which are larger in 
scale than incumbent Australian content providers are potentially subject to more substantial minimum percentage investments due to larger overall investments or revenue, 
where Australian revenues are relatively low in comparison to their peers.  

Promoting local content 

The Committee has recognised that many stakeholders have stressed the importance of minimum commitments to providing local content (including radio, news, current affairs, 
sport, weather and local advertising). 

The Committee's recommendation that FTA broadcasters who utilise spectrum should contribute programming time to local material is consistent with the existing 
regime.  However, outside of traditional broadcasting channels it is difficult to argue that CSEs who do not challenge incumbents in size and market penetration should be 
required to meet local content quotas.  The Committee's recognition that emerging platforms could be used to cost effectively deliver tailored and localised content. However, it 
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should also be recognised that smaller emerging market participants should not be constrained in their investment decisions where they have lower market shares when compared 
against major incumbents and significant new market entrants.  

The Committee's recommendation to allocate resources from the proposed converged content fund to investments in emerging localised content delivery mechanisms will need 
to be carefully aligned with policy objectives.  Governance will be important to ensure that investments are made in the most meritorious initiatives.  Any such "incentive" 
approach will need to ensure that organisations are bonded to local content provision for a period of time commensurate with the level of investment made. 

The proposed reduction in the regulatory burden will go some way towards reducing the compliance costs for local content distributors. However ,at a holistic level, the policy 
objectives can only be achieved in the context of cost reduction, incentives and minimum percentages based on threshold tests given that globalisation and economies of scale 
are driving a move to more homogeneous content. 

Public broadcasting 

A recommendation to reframe the mandate of the public broadcasters (ABC and SBS) by amending the "decades old charters" of both organisations is likely to provide a degree 
of comfort to the industry on the breadth of each organisations mandate in a quickly adapting converged world.  Indeed, as these organisations have moved away from being 
traditional television and radio providers to online media organisations the frame of reference for each organisation is due for a redraft. Not only will this provide certainty to 
commercial operators on the boundaries of what public broadcasters are trying to achieve, but it will ensure that the appropriate mix of content and delivery mechanisms is 
adopted. 

Any reframing of the mandates for public broadcasters should be subject to comprehensive stakeholder and public consultation. This is to ensure that each public broadcasting 
organisation is representative of the demographics it supports and to that a balanced and comfortable position between commercial and public broadcasters in the converged 
content market is achieved. 

Content standards 

The Committee has flagged that changes to existing content standards regimes are largely being dealt with under the ALRC National Classification Scheme and the Independent 
Media Inquiry. While the Committee identifies that content protections need to be in place to protect certain individuals (particularly children), it is recognised that those 
protections need to be balanced against broad equality principles with respect to content access.  It is noted that the regulator will have an important role in overseeing content 
standards. However the allocation of supervisory authority between the new regulator and existing bodies needs to be considered and defined.  
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