
 
 

© Allen & Overy LLP 2016 www.allenovery.com 
 

Brexit – contingency planning for employers 

July 2016 
 

The UK voted on Thursday 23 June to leave the European Union, marking the beginning of what 
could be a long period of uncertainty for organisations while post-exit arrangements are negotiated. 
Although the longer term impact on UK employment law and worker mobility will depend on the 
form of the UK’s post-Brexit relationship with the EU, which we will not know for some time, 
employers can be reassured that there are unlikely to be any short-term changes as EU laws and free 
movement rights will continue to apply until the point of exit.  That said, these are some practical 
steps that in-house counsel and HR teams should consider now so as to be prepared to manage the 
impact of Brexit on their workforce.   

 

Work with your in-house Brexit team 

Many organisations have appointed teams reporting to 
senior management, or are doing so, to assess or re-
affirm the impact of Brexit on their business. While 
uncertainty over the post-Brexit regime makes detailed 
long-term planning difficult, some are already 
considering relocations from the UK, restructurings and 
downsizings.  HR should secure a place on the Brexit 
team alongside other business stakeholders so as to be 
engaged from an early stage with the employee 
implications of the business strategy and to be able to 
plan ahead.  Liaising with your HR counterparts in other 
jurisdictions will also be necessary where their 
employees could be affected. 

Reassure employees 

Your employees are likely to be nervous about where the 
vote leaves them, particularly if they are currently 
working under an overseas assignment arrangement. 
Will they be required to return to their home country? If 
so, how long will they have to sort out their affairs in the 
host country, and will there be a job for them to return to 
in their home country? 

Employees may also be wondering what the company’s 
plans are in terms of continuing to do business in the UK 
or Europe – will you be scaling back operations and, if 
so, what impact will there be on jobs?  

In the short term, you should do what you can to 
alleviate employees’ concerns, whether that is through 

engaging individually with those on overseas 
assignments, or through a collective announcement to 
the whole workforce. FAQ documents may also be 
helpful, even if the answers are inconclusive at this 
stage. Consider carefully what you are able to say in 
light of what is actually known and what comfort, if any, 
can be given on operations, relocations and jobs.  You 
may wish to communicate with your employee forum, if 
you have one.  Note, however, that this communication 
exercise is separate from your legal duties to inform and 
consult employee representatives (whether in the UK or 
in affected jurisdictions) if any proposals have 
crystallised and trigger those duties under UK or local 
laws or under any European Works Council (EWC) 
arrangement. 

Audit your workforce 

Identifying those UK nationals working for you 
elsewhere in the EU, and nationals from those countries 
working in the UK, will be essential to help you plan for 
the labour mobility restrictions and labour shortages that 
could result from Brexit.  Extend your audit to workers 
in (and from) Norway, Iceland and Liechtenstein (as 
EEA Member States) and Switzerland, who could also 
be affected by the post-Brexit model. 

If more radical proposals (such as a business relocation 
from the UK or a downsizing) are possible, a wider audit 
may be necessary to identify who else is affected.  
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Review European expatriate 
arrangements 

As part of your audit, review expatriate and secondment 
arrangements between the UK and these countries to 
check when they end or how they can be terminated and 
whether employees have been promised repatriation.  
Consider your risk exposure if arrangements have to be 
terminated early and there is no job for individuals to 
return to in their home country, and also how that risk 
could be managed (eg through redeployment 
opportunities).  Pending arrangements should be 
reconsidered and possibly even delayed if there is doubt 
as to whether the arrangement can be honoured. 

Track your European expatriate 
workers’ immigration status  

UK nationals working in a different Member State, and 
other EU nationals working in the UK, could 
theoretically lose their automatic right to travel and work 
freely across the EU following Brexit, though in reality 
transitional arrangements and concessions are likely to 
be negotiated as part of a post-Brexit regime.  
Restrictions could also extend to workers in (and from) 
other EEA countries and Switzerland, depending on the 
post-Brexit model.    

The shape of future immigration policy is uncertain at 
this stage as well as being a politically fuelled issue. The 
UK Leave camp has confirmed that it wants the 
Government to introduce a bill to end the automatic right 
of all EU nationals to enter the UK by the next General 
Election (scheduled in 2020).  It also wants to create a 
new points-based immigration system for EU nationals 
post-Brexit (as currently applies for non-EU nationals) 
permitting them to enter the UK to work only if they 
possess suitable skills.  It may take a while for the UK 
Government to regroup and clarify its intentions.  
However, we can expect other EU Member States to 
impose immigration controls on UK nationals seeking to 
work in their jurisdictions that correspond to (or even 
exceed) those that are imposed on EU nationals seeking 
to enter the UK. 

In light of the worker mobility restrictions that could 
result, your workforce audit should include checks on 
the current immigration status of your EEA (and Swiss) 
expatriate workers, the duration of their stay abroad or in 
the UK and the date on which they can apply for 
permanent residence or citizenship (including potentially 
dual citizenship) under local rules.     

Take steps to secure workers’ UK 
immigration status 

Although it will be some time before we know the 
immigration position, and any new legislation will 
require Parliamentary approval, we do not expect any 
new legislation to affect those workers who are already 
lawfully in the UK.  You may therefore wish to consider 
whether it is worth bringing workers into the UK now, 
or taking steps to secure their UK immigration status or 
citizenship rights pending immigration changes once the 
two-year period for the UK to negotiate its exit has 
passed. 

Those who are eligible for permanent residence (ie who 
have been in the UK for five years exercising their right 
to freedom of movement or who qualify on another basis 
such as marriage to a UK national) should be 
encouraged to apply for a permanent residence card to 
establish their right to remain in the UK indefinitely. 
Applying for UK citizenship may also be an option for 
some employees, subject to dual nationality restrictions 
(and a strict day count requirement). 

Anticipate skills and service gaps  

Brexit may impact absolute staffing numbers if it affects 
customer demand for your products or services or your 
ability to offer them.  Depending on the post-Brexit 
model, it may (as explained) become more difficult to 
recruit and retain employees or to move them from the 
UK into the EEA and vice versa.  Employees may be 
unwilling to agree to their jobs being relocated or, if they 
have to return to their home country, there may not be 
local talent (with an unrestricted right to work) to 
replace them. 

Any one of these scenarios could give rise to skills gaps, 
an inability to service customers in relevant jurisdictions 
and a loss of talent.  This may extend beyond the EU if 
recognition of qualifications, or the ability to operate in 
particular jurisdictions, derives from free trade 
agreements entered into by the EU rather than the UK.   

The likely impact on business continuity will no doubt 
be at the forefront of management discussion but, from 
an employment and HR perspective, you need to 
consider how the business could fill these gaps, and also 
anticipate the need for possible redundancies.    
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Identify any minor contract or policy 
redrafting 

The Brexit vote itself does not trigger any employment 
law changes, nor do we expect there to be any changes 
in the short term.  The more probable outcome is a series 
of piecemeal changes over time, and any trade deal 
agreed with the EU will likely entail the UK maintaining 
employment law standards similar to those at present.    

A wholesale review or amendment of employment 
contracts and policies is therefore unnecessary at this 
stage, but it is worth checking whether specific 
provisions could be affected by Brexit, for example, 
restrictive covenants, confidentiality or IP obligations 
with geographical restraints linked to the EU or EEA.  
You will not need to amend these provisions until the 
UK leaves the EU, but you might choose to amend them 
in advance, and to update new contracts, to address any 
unenforceability risks that would follow Brexit.  Note 
that EU-derived rights may have become incorporated 
into employment contracts or policies.  You would be 
required to follow a fair process prior to removing or 
varying these rights to manage the risk of employee 
claims.  

If negotiating the employment provisions in long-term 
outsourcing or PFI agreements, ensure that exit 
provisions are drafted so as to cover the possibility that 
TUPE may be amended or (less likely) repealed in the 
future.  

Check your EWC agreement 

If you have an EWC arrangement, check your agreement 
to identify how Brexit will affect employee 
representative thresholds, whether structural provisions 
will be triggered and whether any restructuring or other 

proposals that you are considering in response to Brexit 
will trigger a duty to inform and consult the EWC.  If 
your EWC is UK-based, check your rights and 
obligations to amend or renegotiate the agreement in 
light of Brexit and the process for doing that.      

During the exit negotiation period, current EWC 
legislation will continue to apply.  In the longer term, 
depending on the post-Brexit model, it may be that UK-
based EWCs can no longer operate from the UK 
(assuming that the UK is not an EEA Member State). 
Employers would then need to designate an alternative 
Member State in which to establish their EWC, but may 
still wish to consider if it is possible or appropriate to 
choose English law as the governing law for their EWC 
arrangement. 

Consider risks for benefit plans  

The initial legal and day-to-day operational implications 
of Brexit are relatively minimal for UK pension schemes 
and employee share incentive arrangements.  However, 
the (less predictable) market impacts of Brexit could 
have more significant consequences, both on a broad 
level in relation to pensions investment returns, and for 
particular schemes if employers are detrimentally 
affected by changes to trading conditions.  Any 
significant restructuring or downsizing could also have 
pension cost implications (eg funding enhanced pension 
rights on redundancy) which should be factored into the 
overall strategy.  Organisations and in-house Benefits 
teams (as well as trustees) should consider the key risks 
now, particularly for defined benefit schemes, and put 
contingency plans in place. 

 

 

 

This article is one of a series of specialist Allen & Overy papers on Brexit. To read these papers as they become available, 
please visit: www.allenovery.com/brexit.  
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If you would like to discuss the issues raised in this paper in more detail, please contact Sarah, David, Louise, Helen, 
Felicity or your usual Allen & Overy contact. 
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