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Introduction

The German Insolvency Code (Insolvency Code) encompasses a standard procedure and several alternative procedural options.

The default procedure is liquidation of the assets, with the estate being managed by a court-appointed administrator.

The main alternative options are: (i) an
insolvency plan instead of liquidation; and
(i) self-administration by the debtor instead
of an administrator. In the latter case, the
debtor is supervised by a custodian.

All German insolvency proceedings involve
two phases. First, preliminary proceedings
which run from the filing for insolvency
until the opening of main proceedings and
which are used for the insolvency court to
establish, among other things, whether the
estate has sufficient funds for an in-court
procedure. Debtors may use this stage to
apply for a protective “umbrella” or “shield”
(Schutzschirm) (the German version of

a moratorium) in order to prepare an
insolvency plan (the German equivalent

of a pre-pack). Secondly, if there are
sufficient assets and other requirements
are met, the court will order the opening

of main proceedings.

[t is also possible to implement a
consensual out-of-court restructuring,
unless there is a mandatory reason

for the company to file for insolvency.
Corporations and companies are obliged
to file for insolvency if they are either (i)
unable to pay their debts as they fall due,
or (i) over-indebted (this is a 12 months
forward-looking test as to whether
liabilities exceed the assets, without a
positive going concern prognosis).

They may also apply for insolvency if
they are at risk of becoming unable to
pay their debts as they fall due.

German insolvency law aims to deal

with all creditors on a pro rata basis
according to their claims, ensuring

the equal treatment of all (unsecured)
creditors. It tends to be creditor-friendly,
giving creditors various information and
voting rights, and thus giving creditors the
opportunity to influence the procedure.
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The Insolvency Code is subject to
constant improvement. A particularly
significant amendment was implemented
in 2012 by the “Act on the Simplification of
the Restructuring of Enterprises” (Gesetz
zur weiteren Erleichterung der Sanierung
von Unternehmen (ESUG)), which
strengthened creditors’ rights, in particular
in the preliminary period between the

filing for insolvency proceedings and the
opening of main insolvency proceedings.

In June 2019, the EU legislator

adopted the EU Directive on Preventive
Restructuring Frameworks (Directive
(EU) 2019/1023) (the Preventive
Restructuring Framework Directive)
relating to pre-insolvency frameworks,
introducing a standalone moratorium
outside of insolvency proceedings and
providing for a safe harbour for new
(interim) financing. Germany implemented
the Preventive Restructuring Framework
Directive with the “German Act on the

Further Development of Restructuring
and Insolvency Law” (Gesetz zur
Fortentwicklung des Sanierungs- und
Insolvenzrechts (SanlnsFoG)), which
contains in particular the long-awaited
“German Act on the Stabilisation and
Restructuring Framework for Companies”
(Gesetz (ber den Stabilisierungs- und
Restrukturierungsrahmen fir
Unternehmen (StaRUG)).

The StaRUG, most of which came into
force on 1 January 2021, closes the

gap between a consensual out-of-court
restructuring and in-court restructuring
options. The adoption of the StaRUG
was therefore an important step to further
strengthen the restructuring culture

in Germany.
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Liquidation

Liguidation results in a compulsory
distribution of the company’s assets.
After the commencement of the main
insolvency proceedings, the creditors’
assembly resolves either to liquidate the
company or to continue its business. A
creditors’ assembly is introduced e.g.
for sizeable insolvency estates (two

out of three of the following criteria:
balance sheet > EUR4.84 million,
turnover > EUR9.68 million, employees
> 50) and needs to comprise at least a
representative of the secured creditors,
the creditors with the largest claim(s),
the small/trade creditors and the
employees. Liquidation proceedings
involve selling either the assets of

the company, the entire company,

or part of its business (Ubertragende
Sanierung) in order to satisfy creditors’
claims as far as is possible on a pari
passu basis. The competent insolvency
court (Insolvenzgericht) appoints the
(preliminary) insolvency administrator
(Insolvenzverwalter) who supervises

the company’s management through

the preliminary proceedings and, upon
commencement of the main proceedings,
takes control of the company and
collects, realises and distributes its assets,
including challenging any pre-insolvency
transactions detrimental to the estate.
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Insolvency plan

An alternative to liquidation proceedings
is to establish an insolvency plan.

The insolvency plan was modelled

on the reorganisation plan under

Chapter 11 of the U.S. Bankruptcy Code.
This legal structure offers the debtor, its
shareholders, and its creditors a legal
framework for mutually agreeing how

the insolvency estate (Insolvenzmasse)
should be dealt with. Thus, the insolvency
plan — which can involve a reorganisation,
transfer, liquidation or other plan
proposed by the debtor, the insolvency
administrator or the creditors’ assembly
— offers comprehensive reorganisation
proceedings. Within a regulatory
framework (such as the preservation of
minority rights and compliance with certain
procedural steps), the creditors may
decide to reorganise, rescue or liquidate
the insolvent company or may choose a
combination of these options.

Following the implementation of ESUG,
the shareholders may also participate

(or may be forced to participate) in the
insolvency plan proceedings, usually

in their own separate voting group.

The consequence of shareholder
involvement is that claims and rights of
the shareholders, particularly voting rights
and other participation rights, can also
become the subject of an insolvency

plan and may be modified pursuant to
the insolvency plan. The rights of the
existing shareholders may, for example,
be reduced and, at the same time, the
creditors may become shareholders in
the debtor pursuant to a debt-for-equity
swap, though no creditor can be forced to
become a shareholder.

A plan is adopted if at least 50% of
creditors (by number and by value) in
each voting group vote in favour of it.

N
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The votes of voting groups that have not
voted in favour of a plan are disregarded,
provided that the insolvency plan (i) would
not put them in a less favourable position
than they would otherwise have been in
or (i) would not result in them receiving
an adequate share of the economic value
which would accrue under the insolvency
plan. It is assumed that a shareholder
receives an adequate share of the
economic value if no creditor receives
more than the full amount of its claims and
no shareholder that would otherwise rank
equally with the other shareholders is put
in a better position as a result of the plan.

The implementation of the SaninsFoG
also now allows the inclusion of intra-
group third-party security (gruppeninterne
Drittsicherheiten) (e.g. guarantees)
granted by a subsidiary or parent in the
insolvency plan proceedings in exchange
for an appropriate compensation for such

secured creditors.

In case an insolvency plan is not
successfully voted on, the debtor is
generally allowed to hand in another
insolvency plan. To avoid malpractice by

a debtor using such for delay tactics, such
second plan may be rejected by court

(i.e. not even put up for a creditors’ (and
shareholders’, as the case may be) vote)
under certain circumstances.
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Self-administration

In standard insolvency proceedings, the
insolvency administrator takes possession
of the insolvency assets and is entitled

to dispose of them. The management

of the insolvent company is prohibited
from possessing and disposing of the
insolvency assets. However, on application
by the debtor, the court may approve

the “self administration” procedure
(Eigenverwaltung) set out in the Insolvency
Code. This procedure was influenced by
the U.S. model of a “debtor in possession”.

One of the aims of ESUG was to
promote self-administration as a
standard procedure for insolvency
proceedings. It appears that ESUG has
had some success in promoting self-
administration and making it popular as
a restructuring tool. If the court approves
self-administration, the management of
the insolvent company will continue to
possess and dispose of the insolvency
assets under the supervision of an
insolvency monitor (Sachwalter).

Typically, in self-administration proceedings
the debtor will prepare, with the help of
insolvency experts, an insolvency plan

to be voted on by the creditors and

(if applicable) shareholders (see above).
The debtor may also use the protective
shield procedure (Schutzschirmverfahren),
a pre-insolvency procedure, to allow the
debtor to prepare properly for insolvency
proceedings and develop an insolvency
plan. Upon the insolvency plan’s approval
(see above regarding the relevant
approval thresholds) by the creditors,
shareholders (if applicable) and the court,
the debtor’s management will implement
the restructuring set out in the plan with
the help of insolvency experts. “Protective
shield” proceedings have been used
particularly in the field of airline insolvencies
(eg Air Berlin, Condor) in order to stabilise
operations and prevent a grounding of all
aircrafts thereby facilitating the preparation
and execution of any potential sale to an
investor as part of an insolvency plan.
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The StaRUG

In January 2021 the long-awaited StaRUG
came into force.

With the implementation of the StaRUG,
a framework for restructurings outside
formal insolvency proceedings was
created which enables companies to take
restructuring measures on the basis of a
restructuring plan accepted by a qualified
majority (at least 75% of votes by value)
of the creditors. With this, the StaRUG
closed the gap between (i) a consensual
out-of-court restructuring and (i) an
in-court restructuring within insolvency
by way of self-administration and/or
insolvency plan or transfer of assets.

A StaRUG restructuring can be
implemented ahead of insolvency filings.

The StaRUG procedure is available to
debtor companies that are expected to
not be in a position to meet their future
payment obligations when due. In this
context, a prognosis period of 24 months
will generally apply. Even before such state
of potential future illiquidity, the StaRUG
now offers a new option for a debtor to
seek the support of a restructuring mediator
(Sanierungsmoderator) who is non-publicly
appointed by the insolvency court.

The StaRUG offers a toolbox from which

a debtor can pick and choose the tools
that suit its situation best in order to
successfully implement the restructuring
concept. The proceedings are not opened
by the court; the court is merely notified of
a restructuring project and is involved to
appoint a restructuring officer (if necessary)
and at specific milestones during

the procedure.

The restructuring plan can amend
unsecured claims, most types of security
(including intra-group third-party security,
similarly to the insolvency plan, see
above) as well as individual and ancillary
provisions in multilateral legal relationships
of the debtor with several creditors or in
contracts that the debtor has entered

into with a large number of creditors on
identical terms. In particular, intercreditor
agreements, syndicated financing and
bond conditions can be affected. Voting
takes place in classes. Minorities blocking
the vote can be outvoted both within a
class by a majority of at least 75% (by
value) and by a cross-class cram down
mechanism. On application by the debtor,
the restructuring court can also issue

a stabilisation order (ie a moratorium)
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protecting the company’s business

while a restructuring plan is prepared

and voted on. Under the moratorium,
enforcement measures against the debtor
are prohibited for three or four months
and security created over movable assets
may not be realised. Moreover, a creditor
cannot refuse to fulfil its contractual
obligations simply due to the fact that
obligations of the debtor are outstanding
on the date the order is issued.

For moderation during the restructuring
project, but also to protect the interests
of all creditors jointly and to keep the
court informed, a restructuring nominee
(Restrukturierungsbeauftragter) may be
appointed by the court on application by
the debtor and must be appointed by the
court in certain cases. The restructuring
nominee mediates between the debtor
and its creditors in finding a solution

to overcome the economic or financial
difficulties. The restructuring nominee
reports to the court in writing on a
monthly basis on the progress of the
restructuring moderation.

The provisions and the implementation
measures of a final and non-appealable
restructuring plan cannot be avoided

or set aside in a subsequent insolvency
(safe harbour). In this way, new financing,
interim financing and other restructuring-
related transactions are protected to some
extent against insolvency avoidance.

The debtor decides whether or not the
proceedings are deemed to be insolvency
proceedings within the meaning of the
Recast European Insolvency Regulation.
(see further detail in the section titled
“European Insolvency Regulation” below).
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Out-of-court restructuring or liquidation
(AuBlergerichtliche Sanierung oder Liquidation)

Out-of-court restructuring by consensual
agreement or solvent liquidation is
relatively common in practice. As there
is no formal procedure, the company,

its shareholders, and its creditors are
free to agree upon financial restructuring

measures, reorganisation, liquidation,

or anything in between. To avoid lenders’
liability risks it has become market
standard to validate the restructuring
concept for any consensual out-of-court
restructuring through a restructuring

Group Insolvency Law ([Konzerninsolvenzrecht)

In 2018 the German legislator also
introduced statutory rules facilitating the
management of group insolvencies.

In accordance with the European
approach, the reformed law provides a
framework of sophisticated concentration,
cooperation, and coordination provisions
with the aim of safeguarding the intrinsic
surplus value of the group.

However, concentration of proceedings
does not mean that proceedings are
substantially consolidated in a way

that the assets of the individual debtor
would become assets of the group.
Accordingly, although the new group
insolvency law provides for the
concentration of all group proceedings
in the same court, proceedings are still

Important elements of the gro
P group dealt with on an entity-by-entity basis;

insolvency law include:

— provisions facilitating effective
cooperation between the main
bodies in the insolvency proceedings
(administrator, courts, and creditors’
committees). In particular, creditors’

— provisions allowing for the concentration of
all-group proceedings at the same court
(and even the same judge) as well as the
same insolvency practitioner (subject to a
special administrator being appointed in
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cases where there are conflicts of interest).

opinion issued by an independent third
party expert. Such voluntary measures
will only be successful if there is no
mandatory obligation to file for
insolvency proceedings.

interests can be pooled through the
establishment of a group creditors’
committee, allowing for more efficient
communication between the creditors
and the other constituents; and

— the option to install a coordinator
who is personally independent from
the individual debtors and their
creditors and, whose task is to set
up a coordination plan in order to
harmonise certain elements throughout
all proceedings concerning members of
the group. The group coordination plan
is non-binding; however, the creditors’
assemblies in the individual proceedings
can vote to make it binding on the

For completeness, if an insolvency court
has denied a petition for the opening

of insolvency proceedings as a result

of insufficient assets (Abweisung mangels
Masse), a liquidation might be the

only option.

insolvency administrator. A coordination
plan can be used as a “blueprint” for
insolvency plans in each individual
proceeding which is particularly useful
if the individual proceedings have
different officeholders.

With its advanced group insolvency
regime, Germany provides an attractive
forum for group insolvency cases.

One of the major benefits of the law is
that it interlinks with the very similar
provisions in the EU Regulation on
Insolvency Proceedings 2015 (Regulation
(EV) 2015/848) (the Recast Regulation).
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Furopean Insolvency Regulation

The Recast Regulation applies to all
proceedings opened on or after 26

June 2017. Its predecessor, the EC
Regulation on Insolvency Proceedings
2000 (Regulation (EC) 1346/2000) (the
Original Regulation) continues to apply
to all proceedings opened before 26
June 2017. Two of the key changes in
the Recast Regulation are: (j) it brings into
scope certain pre-insolvency “rescue”
proceedings and these are now listed
alongside the traditional insolvency
procedures in Annex A to the Recast
Regulation (incl. StaRUG as from July
2022, see below); and (i) it introduces a
coordination and cooperation regime for
insolvency proceedings of several entities
within the same group.

The Recast Regulation retains the split
between main and secondary/territorial
proceedings but secondary proceedings
are no longer restricted to a separate list
of winding-up proceedings — secondary
proceedings can now be any of those
listed in Annex A. By contrast, the Original
Regulation listed main proceedings in
Annex A and secondary proceedings
(which were confined to winding-up
proceedings) in Annex B.

The introduction of a coordination

and cooperation regime for insolvency
proceedings within the same group
under the Recast Regulation coincided
with the introduction of a similar regime
in German national law that came into
force in April 2018.
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Of the above restructuring and insolvency
regimes, liquidation (Liquidation),
insolvency plan (Insolvenzplan), and self-
administration (Eigenverwaltung) were
already available as main and secondary
proceedings under the Original Regulation
on Insolvency Proceedings. Under the
Recast Regulation these same procedures
are listed under Annex A.

While at first, despite the Recast
Regulation allowing for the inclusion of
pre-insolvency rescue proceedings, no
such proceedings existed in Germany.
Now (as discussed further in the section
titled, “European Directive on Preventive
Restructuring Frameworks” and the
section titled “Adoption of the Directive:
the StaRUG” below) Germany introduced
pre-insolvency rescue proceedings on

1 January 2021.

A debtor can decide for such StaRUG
proceedings to be “public” by requesting
the restructuring court to make
announcements in public. Then those
public StaRUG proceedings qualify

as “public proceedings” and thereby

as insolvency proceedings within the
meaning of the Recast Regulation,
because the public StaRUG procedure is
now (since 9 January 2021) listed in Annex
A of the European Insolvency Regulation.
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Key contacts

If you require advice on any of the matters raised in this document, please contact any of our partners or your usual contact at Allen & Overy, or email rab@allenovery.com.
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Dr Josef Parzinger
Partner — Munich
Tel +49 89 71043 3110

josef.parzinger@allenovery.com

Dr Franz Bernhard Herding
Partner — Frankfurt

Tel +49 69 2648 5712

franz-bermhard.herding@allenovery.com

Peter Hoegen
Senior Counsel — Frankfurt

Tel +49 69 2648 5905

peter.hoegen@allenovery.com
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Dr J6rg Weber
Senior Associate — Munich

Tel +49 89 71043 3957

joerg.weber@allenovery.com

Wencke Rusblildt
Senior Associate — Hamburg

Tel +49 69 2648 5484

wencke.rusbueldt@allenovery.com

Moritz Probst
Senior Associate — Frankfurt

Tel +49 69 2648 59522

moritz.probst@allenovery.com
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Adrian Lingens
Associate — Frankfurt
Tel +49 69 2648 5695

adrian.lingens@allenovery.com

Dr Philipp Zehlicke
Associate — Frankfurt

Tel +49 69 2648 5645

philipp.zehlicke@allenovery.com

Simon Mattiat
Associate — Frankfurt

Tel +49 69 2648 5889

simon.mattiat@allenovery.com
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Dr Sven Priifer
Partner — Frankfurt

Tel +49 69 2648 5381

sven.pruefer@allenovery.com

Johanna Amann
Associate — Munich
Tel +49 89 71043 3978

johanna.amann@allenovery.com

Jennifer Marshall
Partner — London

Tel +44 20 3088 4743
jennifer.marshall@allenovery.com

Dr Walter Uebelhoer
Partner — Munich

Tel +49 89 71043 3113

walter.uebelhoer@allenovery.com

Alena Drespe
Associate — Munich
Tel +49 89 71043 3136

alena.drespe@allenovery.com

Katrina Buckley
Partner — London
Tel +44 20 3088 2704

katrina.buckley@allenovery.com

Dr Hauke Sattler
Counsel — Hamburg

Tel +49 40 82221 2157

hauke.sattler@allenovery.com

Dr Inga Hogrefe
Associate — Frankfurt
Tel +49 69 2648 5429

inga.hogrefe@allenovery.com

Sigrid Jansen
Partner — Amsterdam

Tel +31 20 674 1168

sigrid.jansen@allenovery.com
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Lucy Aconley Tamsin Annesley
Counsel — London Associate — London

Tel +44 20 3088 4442 Tel +44 20 3088 1623
lucy.aconley@allenovery.com tamsin.annesley@allenovery.com

Further
information

Developed by Allen & Overy’s
market-leading Restructuring

group, “Restructuring Across Borders’
is an easy-to-use website that provides
information and guidance on all key
practical aspects of restructuring

and insolvency in Europe, Asia,

the Middle East and the U.S.

To access this resource,
please click here.
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Ellie Aspinall
Associate — London
Tel +44 20 3088 1124

elena.aspinall@allenovery.com
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For more information, please contact:

Duesseldorf

Allen & Overy LLP
Dreischeibenhaus 1
40211 Duesseldorf

Tel +49 211 2806 7000

London

Allen & Overy LLP
One Bishops Square
London

E1 6AD

United Kingdom

Tel +44 20 3088 0000
Fax +44 20 3088 0088

Global presence

Frankfurt am Main

Allen & Overy LLP
Bockenheimer LandstraBe 2
60306 Frankfurt am Main

Tel +49 69 2648 5000

Hamburg

Allen & Overy LLP
Ballindamm 17
20095 Hamburg

Tel +49 (0)40 82 221 2100

Allen & Overy is an international legal practice with approximately 5,800 people, including some 590 partners, working in more than
40 offices worldwide. A current list of Allen & Overy offices is available at www.allenovery.com/global_coverage.

Allen & Overy means Allen & Overy LLP and/or its affiliated undertakings. Allen & Overy LLP is a limited liability partnership registered

in England and Wales with registered number OC306763. Allen & Overy LLP is authorised and regulated by the Solicitors Regulation Authority

of England and Wales.

The term partner is used to refer to a member of Allen & Overy LLP or an employee or consultant with equivalent standing and qualifications
or an individual with equivalent status in one of Allen & Overy LLP’s affiliated undertakings. A list of the members of Allen & Overy LLP and
of the non-members who are designated as partners is open to inspection at our registered office at One Bishops Square, London E1 6AD.

© Allen & Overy LLP 2024. This document is for general information purposes only and is not intended to provide legal or other professional advice.

Munich

Allen & Overy LLP
MaximilianstraBe 35
80539 Munich

Tel +49 89 71043 3000
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