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Introduction

A new insolvency law was enacted on 15 January 2008: the Act on Financial Operations,

Insolvency Proceedings and Compulsory Dissolution (Zakon o financnem postovanju, postopkib

garadi insolventnosti in prisilnem prenehanju) (the Insolvency Act). The principal restructuring and

insolvency regimes for companies

The entering into force of the Insolvency Amendments in 2013 widened the There have since been further amendments, .
. . . D . under Slovenian law are:
Act resulted in a comprehensive reform of restructuring possibilities, implemented whereby Slovenia has yet to transpose the
Slovenian insolvency law. Since it entered new preventive restructuring proceedings, EU Directive 2019/1023 on restructuring — bankruptcy proceedings
into force, the Insolvency Act has been strengthened the position of creditors and and insolvency. (steCajni postopek);
amended several times. employees and reduced the competencies
of corporate bodies of insolvent companies. — compulsory settlement (postopek

prisilne poravnave);

— simplified compulsory settlement
(postopek poenostavijene
prisilne poravnave);

— preventive restructuring
proceedings (postopek

preventivnega prestrukturiranja);

— compulsory liquidation
(postopek prisilne likvidacije);

— deletion of a company without

liquidation (izbris iz sodnega
registra brez likvidacije);

— voluntary liquidation; and

— dissolution of a company by a
simplified procedure.
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Bankruptcy proceedings

(Stecagni postopek)

The purpose of bankruptcy proceedings
is to realise the debtor’s estate (stecajna
masa) and distribute the proceeds to the
creditors where the debtor is insolvent or
over-indebted. A bankruptcy petition may
be filed with the court by:

— the debtor;

— a personally liable shareholder of
the debtor;

— a creditor (who must show that a debt is
due with reasonable certainty and show
that the debtor is more than two months
late with its payment of that debt); or

— the Public Scholarship, Development,
Disability and Maintenance Fund of the
Republic of Slovenia (Javni Stipendijski,
razvojni, invalidski in prezivninski sklad
Republike Slovenije) (this Government
body can issue a bankruptcy petition
based on employee claims, which it
must prove with reasonable certainty
and show that the debtor is more than
two months late with its payments).

The court shall commence the bankruptcy
proceedings if the debtor is shown to be
insolvent. Insolvency is defined as the
long-term inability of the debtor to fulffill

all of its existing obligations as they mature.

There is no set period for the court to take
into account when assessing the debtor’s
future obligations. However, this condition
is assumed to be met if:

— a debtor is more than two months
late with payments that in total
exceed 20% of the debtor’s financial
obligations, as stated in the last
published annual report;

— the funds on the debtor’s bank account
do not suffice for the fulfilment of
enforcement orders for at least 60
consecutive days or 60 out of 90 days
(and such status is continuing on the
day before the bankruptcy filing);

— the debtor has no bank account
in Slovenia and has not fulfilled its
obligations under an enforcement
order for more than 60 days;

— the debtor is subject to a confirmed
compulsory settlement or simplified
compulsory settlement and is in default
with its obligations stemming therefrom
for more than two months; or

— the debtor is more than two months
late in the payment of wages to
employees up to the amount of the
minimum wage or with the payment of
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taxes and contributions, which must
be paid together with those wages,
and such status continues on the

day before the filing of an application
for commencement of bankruptcy
proceedings (evidence to the contrary
shall not be allowed); or

— the permanent inability of a debtor to fulfil
all of its due and payable obligations; this
condition is assumed to be met if either:

— the debtor’s due and payable
obligations exceed its assets
(over-indebtedness); or

— the debtor’s loss for the current
financial year, together with the loss
brought forward, exceeds half of the
registered capital, and this loss cannot
be covered from net profit/reserves.

Where a debtor is insolvent, the
management board of the debtor is under
a statutory obligation to prepare a report
on a financial restructuring within one
month after becoming insolvent. If the
management establishes at least a 50%
possibility that the debtor shall become
solvent after the financial restructuring
and proposes necessary measures, the
financial restructuring can be carried

outside bankruptcy proceedings; and there
shall be no need to file an application to
open bankruptcy proceedings. However,

if the debtor’s solvency cannot be secured
by special measures (e.g. capital increase,
debt to equity swap or other measures

of financial restructuring), the debtor’s
management board is required to file a
bankruptcy petition.

The bankruptcy petition must be filed
with the court competent to oversee
bankruptcy proceedings in relation to

the debtor. The competent court with
jurisdiction in relation to bankruptcy
proceedings is determined based on the
debtor’s registered seat. The information
concerning the initiation and termination
of bankruptcy proceedings is entered into
the court register; with further information
concerning bankruptcy proceedings
(which includes decisions on the opening
and closing of bankruptcy proceedings)
being published in the insolvency database
on the website of the Agency of the
Republic of Slovenia for Public Legal
Records and Related Services (AJPES).
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Bankruptcy proceedings
(Stecapni postopek) (cont.)

A sole judge conducts bankruptcy
proceedings. To administer and realise the
debtor’s estate under the supervision of
the court, the bankruptcy court appoints
a receiver (upravitel)). If the creditors
require it, the court must also establish
a creditors’ committee (upniski odbor) to
assist the receiver. The members of such
creditors’ committee are nominated by
the court or elected by the creditors.
They can be appointed from creditors who
registered their claims within a prescribed
period and have (in total) the highest value
of claims against the debtor. A creditor
with a right to separate satisfaction of
their claim (a type of secured creditor)
cannot be appointed as a member of the
creditors’ committee unless that creditor
proves that the security does not suffice
to pay the entire claim. The creditors’
committee must have an odd number of
members and must not have fewer than
three (unless the number of creditors is
lower) or more than 11 members.

Among other issues, the judge responsible
for the conduct of the bankruptcy
proceedings shall:

— determine applications for urgent
measures which need to be carried
out during bankruptcy proceedings;

— approve the estimated costs of the
bankruptcy proceedings and the
receiver’s fees;

— appoint and dismiss the receiver;

— decide on the manner of the sale of
the debtor’s estate; and

— approve the distribution of the proceeds
from the sale of the debtor’s estate.

The receiver is authorised by law to act as
a legal representative of the debtor and to
conduct the debtor’s business operations.
Nevertheless, the receiver is also obligated
to act in the interest of the creditors.

The receiver’s main tasks are to:

— assess the size of the debtor’s property
and assets;

— realise the debtor’s property by
collecting receivables and selling assets;

— review creditor’s claims and prepare the
basic list of tested claims in which the
receiver either recognises or contests
individual claims;
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— prepare a draft schedule for the
distribution of proceeds to the
creditors; and

— distribute any potential proceeds
among the creditors.

Moreover, the receiver is obligated to
regularly report (every three months)

to the court regarding the status of
the bankruptcy proceedings (regular
reporting), as well as to provide a report
on a particular issue of the bankruptcy
proceedings upon the request of the
court or creditors’ committee (the
special report).

If a creditors’ committee is formed, it shall
have, among other rights, the power to:

— demand reports from the receiver on the
progress of the bankruptcy proceedings
and the state of the insolvent estate and
provide comments on these reports;

— conduct an audit of the debtor’s
accounts and documentation held
by the receiver;

— propose that the current receiver
be dismissed;
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Bankruptcy proceedings
(Stecagni postopek) (cont.)

— make submissions to the bankruptcy
judge on the steps taken by the receiver
to realise the insolvent estate (for
example, when the creditors’ committee
is of the view that the receiver’s actions
will not provide the best returns for the
insolvent estate);

— provide comments on the proposed
bankruptcy plan prepared by the
receiver; and

— consent to any proposal of the
receiver that the debtor continues
its business operations.

There are two phases to the bankruptcy
proceedings. The first phase (preliminary
proceedings) starts with filing a
bankruptcy petition with the competent
court (predlog za zaCetek steCajnega
postopka) by an entitled applicant.

The bankruptcy court shall then decide
whether the conditions (i.e. the existence
of a state of insolvency) for the institution
of the bankruptcy proceedings are met.
If they are (and, where applicable, the
advanced payment for the costs of

the proceedings has been paid by the
applicant), the bankruptcy court shall
issue an order on the commencement of

bankruptcy proceedings (sklep o zacetku
steCajnega postopka), which represents
the beginning of the second phase (main
bankruptcy proceedings).

The above order is published on the

website of the AJPES on the same day the

court issues it. The legal consequences
of the bankruptcy proceedings (such as
the creation of the insolvent estate or
the limiting of the competencies of the
corporate bodies of the bankrupt entity)
come into effect at the beginning of the
same day.

Creditors’ claims (even in relation

to debts which are not yet due and
payable) need to be registered with the
bankruptcy court within three months
from the commencement of bankruptcy
proceedings. This period runs from the
date of the publication of the bankruptcy
order on the website of the AJPES.

The bankruptcy court shall disregard any
claims filed after that date. Accordingly,
creditors who fail to file a claim within
the above period or whose claims are
contested by the receiver (and later

on not recognised by the court) may

not participate in the distribution of the
debtor’s estate. One exception to this
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rule concerns a failure to register a right
of separation (a creditor’s right to assets
that are property of the creditor but in

the possession of the debtor) (izlocitvena
pravica). The consequence of such a
failure to register is that the receiver can
sell the object that does not belong to

the debtor, and the holder of the right of
separation can claim the purchase price,
but only if it registered that monetary
claim with the court before the publication
of the plan regarding the first general
distribution of proceeds of the bankruptcy
estate. Further exceptions to this rule
concern the filing obligation of creditors
with a right of separate satisfaction
(locitvena pravica) entitling them to

an out-of-court sale of the secured
property, who retain such a right also
after the commencement of bankruptcy
proceedings, as well as creditors, who are
beneficiaries of a mortgage or a maximum
mortgage, which has been registered in
the land book over a real estate owned
by the debtor before the initiation of the
bankruptcy proceedings.

The receiver proposes the manner of

the sale of the debtor’s assets to the
bankruptcy court, taking into account

the opinions of the creditors’ committee
and any certified appraiser appointed to
evaluate the assets. The court’s decision
on the manner of the sale process shall
contain provisions governing the method
of sale and transfer of property, the
(minimum) price to be paid by purchasers,
payment terms, the amount and methods
for paying deposits and any payment
guarantees required.

Once a final distribution has been made
to creditors, a court order will terminate
the bankruptcy proceedings. This results
in the dissolution of the debtor. The order
is published on the website of the AJPES
and entered into the court register.

If the value of the debtor’s estate is
inconsiderable or it does not even cover
the costs of the bankruptcy proceedings,
the court, upon a proposal of the receiver
and having sought the opinion of the
creditors’ committee, may decide to
terminate the bankruptcy proceedings
without a distribution to creditors
(koncanje steCajnega postopka brez
razdelitve upnikom).
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Compulsory settlement
(Postopek prisiine poravnave)

A compulsory settlement enables an insolvent
debtor to perform a financial restructuring and
to continue in business. Such proceedings aim
to gain a more favourable result for the debtor’s
creditors when it comes to the repayment of
claims than if bankruptcy proceedings had
been commenced.

A compulsory settlement may not affect preferential
claims, which the debtor must repay in full,
regardless of the compulsory settlement being
confirmed. Furthermore, the debtor’s shareholders
may only maintain such a share in the debtor’s
capital that corresponds to the asset value they
would obtain in bankruptcy proceedings.

The amendments to the Insolvency Act in

2013 implemented special rules applicable in
compulsory settlement proceedings of small,
mid-sized and large companies, which strengthen
the rights of creditors, in particular, creditors

of financial claims (defined as claims against

the debtor, based on loan agreements, bank
guarantee agreements or similar transactions,
concluded by the debtor with a bank or a financial
institution; financial lease agreements or similar
transactions, concluded by the debtor with a bank
or a financial institution; loan agreements or similar
transactions, concluded with any other entities;
guarantees or similar transactions assumed by the

debtor for financial claims against another person,
or derivative financial instruments, issued by the

debtor) and foresaw new restructuring possibilities.

For example, they allow for compulsory settlement
proposals to be limited to unsecured financial
claims or be extended to secured claims (in such
cases, a transformation of rights to separate
satisfaction to joint rights of separation can be
proposed as well) and foresee restructuring by
way of a spin-off of healthy parts of the debtor’s
business, which is followed either by liquidation or
bankruptcy proceedings of the (remaining parts of
the) debtor.

A compulsory settlement may only be concluded
outside of bankruptcy proceedings (i.e., before
they commence).

Generally speaking, compulsory settlement
proceedings are conducted in a manner similar

to bankruptcy proceedings. The preliminary
proceeding (uvedba postopka prisilne poravnave)
(the first phase) is initiated by the debtor or by

a personally liable shareholder (or, in the case of
small, mid-sized and large companies, by financial
creditors holding 20% or more of the financial
claims against the debtor as shown in the last
published financial statements) filing an application
with the court.

Restructuring across borders: Slovenia — Corporate restructuring and insolvency procedures | July 2022

%
allenoveryACOM



http://www.allenovery.com

Compulsory settlement

(Postopek prisilne poravnave) (cont.)

During the preliminary proceedings
(uvedba postopka prisilne poravnave),

the debtor can only conclude transactions
related to its day-to-day business and
must not sell or encumber its assets or
take on any liabilities as warrantor/bailer.

The second phase starts when the

court issues a decision regarding the
commencement of compulsory settlement
proceedings (zacetek postopka prisilne
poravnave). The court’s decision is
published on the website of the AJPES.
The legal consequences of the compulsory
settlement proceedings come into effect
on the date of the publication of the court’s
order on the above website.

Compulsory settlement proceedings

are administered by a judge. When the
judge establishes that the conditions for
commencing a compulsory settlement
are met, he appoints a receiver (upravitel)).
The powers and duties of the receiver

in the compulsory settlement differ from

the duties of the receiver in bankruptcy
proceedings; the receiver does not have
managerial powers, but primarily only
supervises the debtor’s operations.

The receiver is entitled to adequate
compensation for their services and

any costs incurred in performing

those services.

The debtor must file a financial
restructuring plan, which must be
attached to the initial application for

the commencement of the compulsory
settlement proceedings. If the creditors
have commenced the compulsory
settlement proceedings, a financial
restructuring plan must be filed within
three months (extendable for a further two
months) after the filing of the application
for the commencement of the compulsory
settlement proceedings, whereby both the
applying creditors (the debtor is obliged to
provide them with any required information,
otherwise they can request to be given
authorisation to take over the management

of the debtor) and the debtor are entitled to
prepare such plan.

The financial restructuring plan must
contain, among other details:

— a compulsory settlement proposal,
including a list of unsecured claims
and the proposed percentage of their
repayment and/or an extension of the
terms for repayment, description and
the proposed manner of the financial
restructuring of secured claims, if such
secured claims are subject to financial
restructuring, an (alternative) proposal
for conversion of claims into equity
(in certain cases such a proposal is
mandatory), with further details about
the conversion ratio and envisaged
capital increase;

— a description of any other envisaged
measures of the financial restructuring,
including the time frame for their
completion and evaluation of their effects
on eliminating the insolvency; and

— a description of how the debtor will carry
out its obligations under the proposed
compulsory settlement.

As well as reducing creditors’ claims and/
or extending their repayment period, a
compulsory settlement proposal may
include an alternative proposal for a

debt to equity swap (konverzija terjatev

v deleze), provided that the debtor is a
limited liability company or a joint stock
company. If the accounts of the debtor
show losses that cannot be covered by
profit, carried-forward profit or reserves
and/or the book value of the debtor’s
assets (as shown in the debtor’s financial
statements as of the end of the quarter
before the filing of the application for
commencement of proceedings), is higher
than their liquidation value (as shown in
the valuation which needs to be attached
to the application for the commencement
of proceedings), the debtor is obliged to
propose to creditors the conversion of their
claims into equity.
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Compulsory settlement

(Postopek prisilne poravnave) (cont.)

Furthermore, the Insolvency Act entitles:

— the debtor’s management (provided that
the debtor has provided for the possibility
of a capital increase in the financial
restructuring plan) to resolve on a capital
increase by new cash consideration in
which not only the existing shareholders,
but also creditors or even third parties
may participate; and

— the creditors’ committee to resolve on a
capital increase by new cash contribution
or by contributions in kind (even if such
measures have not been foreseen in the
financial restructuring plan).

However, this restructuring possibility,
which has been introduced by an
amendment to the Insolvency Act,
enables a capital increase only with new
cash contributions.

The formation of a creditors’ committee,
composed of a minimum of three and a
maximum of 11 creditors, is mandatory.
Members of the creditors’ committee

are selected based on the value of their
unsecured claims, with the highest in value
being selected. The creditors’ committee
is entitled to review the debtor’s financial
status and business activities, request the
receiver’s removal, and suggest measures
necessary to protect the interests of
creditors in the compulsory settlement

proceedings. In case of a compulsory
settlement over a small, mid-sized or large
company, which foresees the restructuring
of secured claims, a special creditors’
committee of secured creditors shall be
formed, which shall consist of all secured
creditors, save secured creditors, which
are affiliated or closely related to the
debtor. In cases where the court has to
decide on a particular matter based on
an opinion or consent of the (unsecured)
creditors’ committee, it shall also obtain
the opinion or consent from the creditors’
committee of secured creditors. In some
instances, the rights of the creditors’
committee of secured creditors (even)
prevail over the rights of the (unsecured)
creditors’ committee (e.g. when both
creditors’ committees adopt the decision
to change the share capital of the debtor
or lodge a request for amending the
financial restructuring plan).

In general, creditors, who registered their
claims with the court within one month
from when the decision commencing
compulsory settlement proceedings has
been published on the website of AJPES,
are entitled to vote on the compulsory
settlement. However, such claims must
be: (i) recognised by the receiver; or (i)

if contested by the creditors/receiver,
recognised by the courts as “likely to be
valid”, either partially or in their entirety.
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Creditors with preferential claims do not
have voting rights. Secured creditors with a
right to separate satisfaction of their claim
have voting rights only if they swap their
claims into equity or if secured claims are
subject to the compulsory settlement as
well. Moreover, those secured creditors
with a right to separate satisfaction

have voting rights, if they agree with the
debtor to prolong the maturity of their
claim, provided that this is necessary

for the implementation of the financial
restructuring plan.

The compulsory settlement shall be
adopted if creditors holding 60% of all
claims by value and holding the right

to vote, vote in favour of the plan.

If only financial claims are subject to the
compulsory settlement, the mentioned
60% majority is calculated based on

the financial claims only. If secured

claims are subject to the compulsory
settlement, in addition to the mentioned
60% majority, the majority of 75% of
secured claims is required. If, however, a
compulsory settlement, which foresees
the restructuring of secured claims, also
includes the transformation of the rights to
separate satisfaction of individual creditors
to joint rights to separate satisfaction, the
acceptance of the compulsory settlement
in the part related to the transformation
requires an 85% majority of the secured

creditors; should this majority not be
reached, the compulsory settlement is
accepted in other points (provided that

the required majorities have been reached).

Certain types of claims carry enhanced
voting rights. These are as follows: secured
claims that were swapped to equity are
multiplied by three or, respectively, five
(provided that the secured creditor has
also participated in the capital increase by
new cash contributions); ordinary claims
that were swapped to equity are multiplied
by two or, respectively, four (provided that
the secured creditor has also participated
in the capital increase by new cash
contributions); and contingent ordinary
claims are multiplied by 0.5, other ordinary
claims are multiplied by 1. Furthermore,
subordinated claims carry diminished
voting rights. In contrast, subordinated
claims that were swapped to equity shall
be multiplied by 0.25 and subordinated
claims which were not swapped to equity
shall be multiplied by 0.5. The majorities
which concern the secured claims shalll

be calculated taking into consideration

the recognised or, as applicable, likely
proven secured claim, but in the maximum
amount of the appraised value, determined
by a certified appraiser, shown in the
documentation filed together with the
application for commencement of the
compulsory settlement proceedings.
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Compulsory settlement
(Postopek prisilne poravnave) (cont.)

If the required majorities cannot be obtained, the
court shall terminate the compulsory settlement
proceedings and initiate bankruptcy proceedings.
If the required majorities are obtained, the court
shall confirm the adoption of the compulsory
settlement. The compulsory settlement shall be
legally effective when the court decision is final.

Generally, an adopted compulsory settlement is
legally effective against all claims that existed on
the day the compulsory settlement proceeding
was commenced. Once the court has confirmed
the adoption of the compulsory settlement,

the debtor is excused from paying a creditor

an amount exceeding the percentage that the
debtor is obliged to pay under the confirmed
compulsory settlement. The creditor’s payment
may be deferred per the terms of the compulsory
settlement plan. If the debtor does not fulfil its
obligations under the compulsory settlement
plan, any creditor has the right to recover its
claim (as compromised by the compulsory
settlement) in an enforcement procedure.

The adoption of the compulsory settlement is
registered in the court register.

After the compulsory settlement is confirmed and
during the term of the compulsory settlement

(i.e. until the creditor claims are repaid under the
conditions of the compulsory settlement) the
debtor is required to report to the court every
three months on the performance of the financial
restructuring plan. If the debtor does not report to
the court, the debtor shall be assumed insolvent,
and bankruptcy proceedings may be initiated.

Each participant in the compulsory settlement
bears its own costs of the proceedings. The debtor
has to pay for the associated costs, which include
the fees of the receiver and the experts.
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Simplified compulsory settlement
(Postopek poenostavijene prisilne poravnave)

Simplified compulsory settlement
proceedings are available for entities

which fulfil the criteria of micro-companies’
and micro/small sole entrepreneurs?.

The last amendment of the Insolvency

Act excluded the possibility of a simplified
compulsory settlement for small companies®
to safeguard the position of creditors.
Consequently, there are currently only
“ordinary” compulsory settlement
proceedings available for small companies.

Simplified compulsory settlement
proceedings allow the debtor to negotiate
and conclude a compulsory settlement
directly with its creditors. The tasks of

the court are rather limited, e.g. the

court shall resolve on the commencement
and termination of the proceedings

and confirmation of the simplified
compulsory settlement.

The appointment of a receiver

and/or a creditors’ committee is

not foreseen. Within one month after
the commencement of proceedings,
the debtor is obliged to submit a list of
claims to the court, showing the status
of all unsecured claims as of the day
of commencement of proceedings.
The simplified compulsory settlement
is effective only for claims contained

in the list published by the court after
its submission.

The measures of financial restructuring
within simplified restructuring proceedings
are the prolongation of maturity and/or a
reduction/haircut of claims. The conversion
of claims into the capital of the debtor is
not allowed within the simplified
compulsory settlement.

The acceptance of the simplified
compulsory settlement requires
two majorities:

— vote of creditors holding at least 60% of
all claims by value, which are included in
the debtor’s list of claims; and

— a simple majority of all creditors, whose
claims are included in the debtor’s list
of claims.

The voting results are examined by a
notary public, who confirms them in the
notary’s minutes, which must be attached
to the debtor’s request for confirmation
of the simplified compulsory settlement.
The debtor must file the latter within four
months of the public announcement of
the commencement of the proceedings.
The court issues a decision confirming
simplified compulsory settlement
proceedings if the request is filed within
the foreseen period and the required
majorities are reached.

A micro company is a company which fulfils two of the following conditions: (i) average number of employees in a business year does not exceed ten; (i) net sales revenues do not exceed

EUR 700,000; and (jii) assets do not exceed EUR 350,000.

2The criteria for sole entrepreneurs are the following: (i) average number of employees in a business year does not exceed ten; and (ji) net sales revenues do not exceed EUR 700,000/ () average
number of employees in a business year does not exceed 50; and (i) net sales revenues do not exceed EUR 8 miillion.

%A small company is a company which is not a micro company and fulfils two of the following conditions: (i) average number of employees in a business year does not exceed 50; (i) net sales
revenues do not exceed EUR8m; and (iii) assets do not exceed EUR4m.
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Preventive restructuring proceedings
(Postopek preventivnega prestrukturiranja)

In 2013, a new type of proceedings was
introduced, i.e. preventive restructuring
proceedings, which are technically not
insolvency proceedings but pre-insolvency
proceedings, since they are available for
selected debtors who are not yet, but

are likely to become insolvent within one
year. The Insolvency Act assumes that
this condition is fulfilled if the opening of
proceedings is consented to by creditors
holding at least 30% of financial claims.
However, this assumption is deemed
rebutted if creditors holding in total 30%
of financial claims request to stop the
proceedings. Preventive restructuring
proceedings can be applied for by debtors
who fulfil the criteria for small, mid-sized*
or large companies.®

The application for opening preventive
restructuring proceedings does not

have to include any proposed financial
restructuring measures. Instead, the
proceedings foresee that the debtor
concludes a restructuring agreement with
the financial creditors after the opening

of proceedings. After that, the debtor

has to apply for the confirmation of the
restructuring agreement by the court within
three months (if the debtor is a small or
mid-sized company; extendable for two
months) or, respectively, five months (if the
debtor is a large company; extendable for
three months).

With the restructuring agreement, the
contractual parties agree on the financial
restructuring plan, stipulating the
necessary restructuring measures, a time
plan for implementing the restructuring
measures, possible other conditions,

and determining other mutual rights

and obligations regarding financial
restructuring. A list of financial claims,
which has been reviewed and confirmed
by an auditor, must be attached to the
restructuring agreement. The restructuring
agreement must be signed by the

debtor and the creditors holding 75%

of unsecured financial claims and, if
applicable, the creditors holding 75% of
secured financial claims. If the restructuring
agreement foresees special measures,
additional consents/agreements from

individual creditors may be necessary.
The original restructuring agreement must
be deposited with the notary public.

If the agreement provides for the reduction
or deferral of the maturity of ordinary
financial claims, the same conditions

shall apply to all ordinary financial claims.
The equal treatment of creditors principle
applies also if the agreement determines
the deferral of the maturity of secured
financial claims or the modification of
interest rates used for the principal of the
secured financial claim. However, for such
cases, the Insolvency Act does not allow
for the deferral of secured financial claims
to exceed five years. The restructuring
agreement further cannot affect financial
collateral (established pursuant to the
Financial Collateral Act). Exceptions to all
of the above are possible if an individual
creditor explicitly agrees otherwise.

During preventive restructuring
proceedings, no compulsory settlement
and/or bankruptcy proceedings may
be commenced against the debtor.

Also, pending enforcement actions are
stayed, and no new enforcement or
securing proceedings may be initiated, if
the underlying claim is a financial claim.
Moreover, the debtor is deemed not to
be in default with the payment of principal
amounts deriving from financial claims.

It is not possible to start preventive
restructuring proceedings within two years
after: (i) prior preventive restructuring
proceedings have been concluded;

or (i) the debtor has fulfilled its obligations
under a compulsory settlement (unless
otherwise agreed by creditors holding

at least 75% of all financial claims).
Moreover, no preventive restructuring
proceedings can be opened if compulsory
settlement proceedings have been initiated
against the debtor, which have not yet
been finally concluded, or if bankruptcy
proceedings have been opened against
the debtor.

If the court confirms a restructuring
agreement, it is effective also vis-a-vis for
financial creditors who have not signed it.

4 A mid-sized company is a company which is neither a micro company nor a small company and fulfils at least two of the following criteria: (i) the average number of employees in a financial year
does not exceed 250; (i) the net sales income does not exceed EUR40m; and (jii) the value of assets does not exceed EUR20m.

5 A large company is a company which is neither a micro company nor a small company nor a medium-sized company.
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Compulsory liquidation

Compulsory liquidation is a consequence of
certain legally defined reasons for the dissolution
of a company. Such proceedings are conducted
by the court and are generally regulated by the
Insolvency Act.

Compulsory liquidation proceedings must be
instituted should certain events prescribed by
law occur. In relation to a joint-stock company
(delniska druzbah), the court shall commence
compulsory liquidation proceedings if:

— the management board has not been functioning
for more than six months;

—a final court ruling establishes that the company
never properly existed (i.e. the company was
never formed in accordance with company
law requirements);

—the court issues a decision dissolving the
company; or

— the registered capital falls under the
prescribed minimum.

In such cases, the court shall issue a decision
on the company’s dissolution and commence
compulsory liquidation proceedings

(sklep o prisilni likvidacif).

Compulsory liquidation proceedings are carried
out by the competent court in whose territory
the registered office of the legal person is
located. Compulsory liquidation proceedings
are conducted by a liquidation judge and a
liquidator (upravitel)).

In compulsory liquidation proceedings,
the creditors are not parties to the
procedure; therefore, a creditors’
committee is not established.

The proceeding is carried out in accordance
with general rules on voluntary liquidation if the
Insolvency Act does not provide otherwise.

If it is determined (at any time during the
compulsory liquidation proceedings) that the
conditions for the commencement of bankruptcy
have been fulfilled, the liquidator is required to
propose the commencement of a bankruptcy
procedure immediately. In such a case, the
compulsory liquidation is terminated.

Restructuring across borders: Slovenia — Corporate restructuring and insolvency procedures | July 2022
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Deletion of a company without liquidation

([zbris iz sodnega registra brezg likvidacije)

A company shall be deleted from the court register
ex officio, if the company: (i) ceases to operate
(and does not have any assets but has fulfilled

all of its obligations); or (i) does not operate at its
business address.

The first condition is assumed to be met if the
company does not submit an annual report for
two consecutive years to the competent authority
for publication purposes. The second condition

is assumed to be met if the company’s business
address is an address where the company does
not receive its mail or is unknown, the address
does not exist, or the company does not have the
permission of the owner of the premises to have its
registered seat at that address.

Restructuring across borders: Slovenia — Corporate restructuring and insolvency procedures | July 2022

The deletion does not affect the right of a creditor
of the deleted company to claim repayment from
personally liable shareholders of the company or
from other shareholders where it is possible to
pierce the corporate veil under the relevant rules.
A creditor may also claim damages from the
management or supervisory board of the
deleted company.
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Voluntary liquidation

Voluntary liquidation is carried out by
the shareholders and is regulated by
the Slovenian Companies Act. There are
special liquidation rules depending on
the type of legal entity. This fact sheet
only covers the voluntary liquidation

of joint-stock companies and limited
liability companies.

Voluntary liquidation proceedings shall be
commenced: (i) where the company must
be dissolved as a result of the expiration

of the period for which it is established (i.e.

when a specific period for the company’s
existence is stipulated in the articles of
incorporation); or (i) the shareholders’
assembly (skupscina) passes a
resolution to dissolve the company.

The decision to commence a voluntary
liquidation (sklep o likvidaciji) must be
sent to the court for entering in the
court register. The voluntary liquidation
proceedings only formally commence
after the decision has been registered in
the court register. After that, the words
“in liquidation” (v likvidaciji) must be
added to and used in conjunction with
the company name. The decision of
the court to commence the liquidation
is published in the business register,
operated by AJPES.

Voluntary liquidation proceedings are
conducted by one or more liquidators, who
are generally appointed from the members
of the management board, provided that
the Articles of Association, the general
assembly or the resolution regarding the
commencement of the liquidation do not

QNS | L)y 2022

determine otherwise. Upon petition by
the management board or shareholders
accounting for one-twentieth of the issued
share capital, the court may appoint the
liquidator(s) based on justified reasons.
A liquidator may be a legal entity or an
individual and may be removed at any
time, without explanation, by the body that
appointed them. With the authorisation of
the shareholders’ assembly, a liquidator
may continue the company’s business by
entering into new contracts.

If the liquidator, based on notified claims,
establishes that there are insufficient funds
in the company’s estate to fully satisfy

the claims of all creditors (inclusive of

any statutory interest payable), they must
immediately stop the voluntary liquidation
and initiate bankruptcy proceedings.

During the voluntary liquidation
proceedings, shareholders may present
their claims arising from legal transactions
with the company. After the company’s
debts have been satisfied, the remaining
estate shall be distributed amongst the
shareholders in proportion to their shares.
Any unpaid shares must be paid prior to
distribution. The company’s estate must
not be distributed amongst shareholders
before six months has elapsed from the
publication of the decision to commence
voluntary liquidation proceedings in the
court register.

After the final distribution, the liquidator
applies to the court that the company is
deleted from the court register.

g -
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Dissolution of a
company by a
simplified procedure

A company may be dissolved without going into liquidation if all
shareholders propose its deletion from the commercial register to
the commercial registrar. Such a proposal must be made to the
commercial register and include a resolution on the dissolution by
a simplified procedure, a declaration by all shareholders that all of
the company’s liabilities have been settled and a declaration that
the shareholders are assuming the liability to pay any potential
outstanding liabilities of the company. Such a declaration must
be notarised. If the company is dissolved, the shareholders shall
be liable for any outstanding claims and creditors may pursue
such claims within two years of the announcement of the deletion
of the company from the court register.
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Furopean Insolvency Regulation

The EU Regulation on Insolvency
Proceedings 2015 (Regulation (EU)
2015/848) (the Recast Regulation)
applies to all proceedings opened on or
after 26 June 2017. Its predecessor, the
EC Regulation on Insolvency Proceedings
2000 (Regulation (EC) 1346/2000) (the
Original Regulation) continues to apply
to all proceedings opened before 26
June 2017. One of the key changes in
the Recast Regulation is that it brings into
scope certain pre-insolvency “rescue”
proceedings and these are now listed
alongside the traditional insolvency

g across borders: Slovenia — Corpol

procedures in Annex A to the Recast
Regulation. The Recast Regulation
retains the split between main and
secondary/territorial proceedings,

but secondary proceedings are no longer
restricted to a separate list of winding up
proceedings — secondary proceedings
can now be any of those listed in Annex
A. By contrast, the Original Regulation
listed main proceedings in Annex A
and secondary proceedings (which
were confined to terminal proceedings)
in Annex B.

turing and insolvency procedu

Of the above restructuring and insolvency
regimes, bankruptcy proceedings (steCajni
postopki) and compulsory settlement
(postopek prisilne poravnave) were
available as main proceedings under

the Original Regulation.

Bankruptcy proceedings (stecajni
postopki) were also available as
secondary proceedings.

Under the Recast Regulation, each of the
following proceedings are listed in Annex
A: preventive restructuring procedures
(postopek preverntivnega prestrukturiranja);
compulsory settlement proceedings
(postopek prisilne poravnave); simplified
compulsory settlement proceedings
(postopek poenostavijene prisilne
poravnave); and bankruptcy proceedings
(stecajni postopek).

allenovery.com
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Key contacts

If you require advice on any of the matters raised in this document, please contact any of our partners or your usual contact at Allen & Overy, or email rab@allenovery.com

This fact sheet is based on an extract from the Slovenian chapter written by Selih & partnerji, 0.p., d.0.0. Any queries under Slovenian law may be addressed to the key contacts listed below:

Allen & Overy

Jennifer Marshall
Partner

Tel +44 20 3088 4743
jennifer.marshall@allenovery.com

Katrina Buckley
Partner

Tel +44 20 3088 2704
katrina.buckley@allenovery.com

Sigrid Jansen
Partner

Tel +31 20 674 1979
sigrid.jansen@allenovery.com

Lucy Aconley
Counsel

Tel +44 20 3088 4442

lucy.aconley@allenovery.com

Selih & partnerji

Jon Webb
Senior Knowledge Lawyer

Tel +44 20 3088 2532

jon.webb@allenovery.com

Ellie Aspinall
Associate

Tel +44 20 3088 1124

elena.aspinall@allenovery.com
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Peter Redo
Senior Associate

Tel +43 660 237 0250

peter.redo@allenovery.com

Attila K Csongrady
Counsel

Tel +43 6767 544 954

attila.csongrady@allenovery.com
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Blaz Ogorevc
Partner
Tel +386 1 300 76 50

blaz.ogorevc@selih.si
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Lenart Kmeti¢
Senior Associate
Tel +386 1 300 76 50

lenart.kmetic@selih.si

Mark Pugh
Associate

Tel +44 20 3088 7179

mark.pugh@allenovery.com
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Further
information

Developed by Allen & Overy’s market-
leading Global Restructuring Group,
“Restructuring Across Borders” is

a free and easy-to-use website that
provides information and guidance on
all key practical aspects of restructuring
and insolvency in Europe, the Middle
East, Asia and the U.S.

To access this resource,
please click here.
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For more information, please contact:

London

Allen & Overy LLP
One Bishops Square
London

E1 6AD

Tel +44 20 3088 0000

Global presence

Allen & Overy is an international legal practice with approximately 5,800 people, including some 590 partners, working in more than
40 offices worldwide. A current list of Allen & Overy offices is available at www.allenovery.com/global_coverage.

Allen & Overy means Allen & Overy LLP and/or its affiliated undertakings. Allen & Overy LLP is a limited liability partnership registered
in England and Wales with registered number OC306763. Allen & Overy LLP is authorised and regulated by the Solicitors Regulation Authority
of England and Wales.

The term partner is used to refer to a member of Allen & Overy LLP or an employee or consultant with equivalent standing and qualifications
or an individual with equivalent status in one of Allen & Overy LLP’s affiliated undertakings. A list of the members of Allen & Overy LLP and
of the non-members who are designated as partners is open to inspection at our registered office at One Bishops Square, London E1 6AD.

© Allen & Overy LLP 2023. This document is for general information purposes only and is not intended to provide legal or other professional advice.
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