Greater China
Risk Insight

Looking Ahead in the Year of the Tiger

The last two years have reshaped the
global economy and socioeconomic
policies. Unforeseen changes and challenges
have extended to every aspect of our lives.
The world of disputes is not immune from
the effects of the pandemic. As we look
back to reflect on the lessons learned, we
must also look ahead. In this article, we
present to you the emerging trends that
we see for the China disputes community
in the coming year.
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Cyber-security and data protection issues

under the spotlight

Covid-19 has moved much of the world online and
hastened digital transformation. With increased use in
technology comes Cyber-security issues. These topics
remain under the spotlight as a historic number of data
breaches was recorded in 2021 (with costs per breach
increasing by around 10% compared to the previous year).
With data breaches come disputes and these may take
many forms. Breach of contract, breach of privacy actions
and litigation under cyber insurance policies are but a few
forms in which disputes may manifest themselves.

As security breaches spiral, Privacy and Data Protection
naturally come to the forefront of regulatory agenda.

In November 2021, the Mainland’s Personal Information
Protection Law came into effect. Amongst the key
takeaways from the first omnibus personal data protection
legislation in the Mainland is that all data processors with
any links to data from the Mainland will have to review their
data infrastructure and ensure their compliance with the
Mainland data laws'. In Hong Kong, the legislature has
discussed a reform of the Personal Data (Privacy) Ordinance
(PDPOQ) to align with international data protection standards.
Meanwhile, the latest amendment to the PDPO in October
2021 also broadened the regulator’s investigation and
enforcement powers.

The adoption of the data laws will greatly add to the
complexity of internal investigations and cross-border
litigations, particularly where cross-border transfer of
documents, evidence, and findings are involved. The PIPL,
on its face, has strict requirements on naotification and the
data subject’s informed consent before personal information
can be processed, and the law provides statutory
exceptions far narrower than those of the EU General

Data Protection Regulation. The Mainland legislation also
establishes criteria and restrictions on cross-border transfer
of data and personal information, particularly where the
transfer is in response to, or in the context of, requests from
foreign government authorities.

1. See Publication co-authored by Allen & Overy and Lang Yue dated
3 November 2021, “China consults on security assessments for cross
border transfer of data”.
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Anti-trust enforcement actions will increase

The move towards regulation extends to the Digital
Economy Sector. Since the publication by the Mainland’s
State Administration for Market Regulation (SAMR) of the
Guidelines for Anti-Monopoly in the Platform Economy
Industries in February 2021, the SAMR has levied record
fines on Alibaba and Meituan and has continued to sanction
a multitude of companies, in particular but not only in the
digital sector, for failing to obtain the required pre-closing
approval of their transactions from the Chinese Competition
Authority, SAMR. The publication of the Draft Amendment
to the Anti-Monopoly Law for public comment towards the
end of 2021 further foreshadows the clear priority that the
Mainland intends to give to its antitrust regime?.

In Hong Kong, the Competition Commission is also
stepping up its enforcement action generally. Towards the
end of 2020, the Competition Commission initiated the

first abuse of substantial market power case against a
foreign entity and brought its first ever enforcement against
facilitators of a cartel in 2021. Setting the tone for 2022,

the Competition Commission announced in December 2021
that alongside digital economy, it would also focus on (a)
anti-competitive conduct that affects people’s livelihood;
and (b) cartels that aim to take advantage of public funding.

2. See Publication co-authored by Allen & Overy and Lang Yue dated
23 November 2021, “Proposed Amendments to the Anti-Monopoly Law:
China further confirms its intention to strengthen its antitrust rules”.

R ZBTE TG E— D5l

Pth T 17 i B AR I )7 S Z2 i S Ig A ks B A KL ) SEE AR 1) T 480
FEFIE, ERTHREERELE (TR HERESR”
) 2021F2R R T (KT FaQFFamn R EER) |
ZEEENPELRE. EFALMRILROSIMTIR, HXI—
RIAEHRHF RTINS E A EREER S EIBTE
SRABNMZRESBIEMETLT. 2021 FERAHH
(RZHNE (BEER) ) ATHERERBOH—TIRE
RItthiZ = 2 Z2 B bl E 0 ST R B A2,

BEERFESEATNTEEMBENETH. 2020F K,
REEFEATNNEXFORFESHERLRETER
mAASREENTENBRYE, HT2021FE8RT AT
WRITNNEWREBRETH. RFESFERRT2021512
REM, AXIHFEFTNINEN, TIHEENRZST
AR EAEMBARKRENERTHAFZEERTER, X
R2022F R ZMIIR R NEEE T 2,

2. {52 I @Allen & Overy5 EigEiRINE S ERSMITIC REMNAISIE
BER: FEHF-SHIAEMERZMATINEE", K% 20215115230,

allenovery.com

3


https://www.allenovery.com/en-gb/global/news-and-insights/publications/proposed-amendments-to-the-anti-monopoly-law-china-further-confirms-its-intention-to-strengthen-its-antitrust-rules
https://www.allenovery.com/en-gb/global/news-and-insights/publications/proposed-amendments-to-the-anti-monopoly-law-china-further-confirms-its-intention-to-strengthen-its-antitrust-rules
https://www.allenovery.com/en-gb/global/news-and-insights/publications/china-consults-on-security-assessments-for-cross-border-transfer-of-data
https://www.allenovery.com/en-gb/global/news-and-insights/publications/china-consults-on-security-assessments-for-cross-border-transfer-of-data
http://www.allenovery.com

Exit strategies remain key for investors

Exit Strategies were not far from the minds of investors
frustrated by the pandemic, geo-poalitical tensions and
fast-changing regulatory environments. In the past, force
majeure was perceived as one of the go-to arguments for
frustrated investors in the Covid-19-era. However, care
must be taken in advancing these arguments, as a recent
Hong Kong judgment in Shenzhen Hina New Economy
Equity Investment Fund Partnership v Unipax Properties,
LLC [2021] HKCFI 2912 shows, courts and tribunals are
unlikely to simply accept Covid-19 or other geo-political
tensions as the basis for a plea of force majeure, particularly
if the pandemic was already prevalent when the contract in
question was executed.

We have seen an increasing number of exit disputes

in recent years and expect the trend to continue.

Often companies weigh their options among pursuing
contractual exit mechanisms such as call or put options,
bringing claims for breaches of contract through litigation
or arbitration, seeking statutory remedies including
through winding-up procedures, and negotiating a
commercial outcome.

Notwithstanding Covid-19, all forms of investments continue
to take place around the world. Investors who have invested
across jurisdictions may continue to be affected by host
State policies or actions. Investment Treaty Arbitrations is
one option to resolve such disputes. Based on ICSID’s 2021
caseload statistics released on 7 February, a record high of
66 new investment treaty arbitration cases were registered
in 2021.
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Significant reforms in arbitration
are underway

As regards Arbitration, Hong Kong remains a popular seat
in the Asia-Pacific region, particularly for disputes in the
Greater China region. The HKIAC received a total of 277
new arbitration cases in 2021. We see growing interest
from companies in utilising the Arrangement Concerning
Mutual Assistance in Court-ordered Interim Measures in Aid
of Arbitral Proceedings (the Arrangement), which provides
a mechanism for parties to Hong Kong-seated arbitrations
administered by qualified institutions such as the HKIAC

to apply for Interim Measures from the Mainland courts.
The HKIAC has processed 62 such applications since the
introduction of the Arrangement in 1 October 2019, and the
Mainland courts have issued orders to preserve USD2.6
billion worth of assets to date.

On the other hand, legislative reforms in Hong Kong allowing
Flexible Funding arrangements for arbitration are underway.
Following the sanction of third party funding arrangement

in 2019, the Arbitration Ordinance of Hong Kong is ready

to undergo yet another substantive amendment in favour of
outcome-related fee structure in arbitration. Recommended
by the Law Reform Commission weeks prior to the end

of 2021, the proposals have received a warm welcome

from the Department of Justice. If the timeline in relation to
the implementation of third party funding is of reference,
outcome-related fee structure in Hong Kong arbitration may
soon see the light of day. If passed, the current prohibitions
on the use of outcome-related fee structures in arbitration by
lawyers would be lifted, so that users of arbitration in Hong
Kong and their lawyers may choose to enter into conditional
fee arrangements and other forms of outcome-related fee
structures for arbitration.

In the Mainland, steps have been taken to liberate the
Mainland arbitration regime through the draft amendment
to the PRC Arbitration Law (the Draft Amendment),
which would be the first significant update in nearly 30
years. Released by the Ministry of Justice on 30 July 2021
for public consultation, the Draft Amendment proposes a
number of significant changes which would be relevant to
parties considering arbitrations seated in the Mainland.
For example, proposed changes include allowing

arbitral tribunals to order interim measures (Article 43),
introducing a basis for appointment of emergency
arbitrators (Article 49), and allowing ad hoc arbitrations
for foreign-related commercial disputes (Article 91).
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Developments in class actions

Whilst historically, the high costs of litigation have kept small
value claims out of courts and arbitration, recent trends
suggest this may soon change. More small value claims
may see their day as Class Actions slowly develop in the
Mainland, which recently saw the conclusion of the country’s
first securities class-action lawsuit towards the end of 2021.

In the landmark case of Kangmei Pharmaceutical,

the Guangzhou court ordered the Shanghai-listed company
to pay 2.46 billion yuan to more than 50,000 shareholders
who suffered loss as a result of the company’s financial
fraud. The opt-out style class action, known as a special
representative litigation in securities disputes, was made
possible by the implementation of the revision to the
Securities Law of PRC in 2020 as well as a set of detailed
rules promulgated by the Supreme People’s Court.

The outcome of this case may heighten the risk exposure of
various entities and individuals participating in the issuance
and listing of securities in the Mainland, with intermediaries
in the securities sector (such as underwriters, sponsors,
auditors, and legal counsel) as well as executive and
non-executive directors of the issuers potentially held liable
on joint and several basis together with the fraudulent issuers
and facing exposure to compensation orders of hundreds
of millions of Renminbi. The dramatic consequence has
sparked lively debates in the Mainland on whether joint

and several liability should be capped at a fair limit.

The capital market will be closely monitoring any move the
Mainland courts take in this regard. While the breakthrough
for an opt-out style class action is currently limited only to
security market misconduct, a less far-reaching opt-in style
representative litigation is already available to all kinds of civil
actions in the Mainland.

In Hong Kong, the decade-old Law Reform Commission
Consultation Report recommending the implementation

of opt-out style class action in Hong Kong may also make
progress in 2022. The consultancy study commissioned to
investigate the impact of a class action regime in Hong Kong
is scheduled to complete in mid-2022.
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Anti-sanctions regime

In the context of increasing geopoalitical tensions, China has
introduced three major Tools Against Foreign Sanctions,
export controls, and other “discriminatory restrictive
measures” (DRMs) that are considered harmful to

China’s sovereignty, security or development interests —

the Unreliable Entity List Regulation adopted in September
2020 (the UEL Regulation), the Measures for Counteracting
the Unjustified Extraterritorial Application of Foreign Laws
and Measures adopted in January 2021 (the Blocking
Rules), and the Anti-foreign Sanctions Law enacted in June
2021 (the AFSL). Taken together, these rules allow the
Chinese government (as well as aggrieved Chinese parties)
to take countermeasures against foreign individuals and
entities responsible for developing and implementing the
DRMs, as well as the parties (including foreign and domestic
multinationals) choosing to comply with these DRMs at the
expense of Chinese parties.

To date, China has been relatively conservative in
implementing these anti-sanctions tools. Based on published
information, there are no reports of any foreign sanctions

or export control measures officially blocked, or any party
added to the unreliable entity list, or subject to administrative
penalty or suit for complying with foreign sanctions against
China. China has, however, relied on the AFSL to issue four
rounds of “countermeasures” (i.e., retaliatory sanctions)
against non-Chinese entities and individuals, with the most
recent announced on 21 February 2022, against Raytheon
and Lockheed Martin, for selling weapons to Taiwan.

This suggests that while China may be judicious in how it
deploys its new anti-sanctions regime, the new laws still
pose an active risk that parties engaged in China-related
business must consider.
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Hybrid hearings are here to stay

We conclude our roundup, once again, with Covid-19.

The pandemic will continue to drive the manner in which
disputes are conducted around the world this year. Courts
and arbitral institutions have adapted swiftly to conduct
hearings remotely over the past two years. In the Mainland,
where the Courts have been at the forefront of embracing
online litigation, detailed rules on the conduct of online
litigation were published by the Supreme People’s Court

for application in domestic Courts across the Mainland.

In Hong Kong, the judiciary has similarly issued Guidance
Notes on the practice for remote hearings in civil cases.
Arbitral institutions such as HKIAC and CIETAC also provide
guidelines for remote hearings, which showcases the
readiness of arbitral institutions in facilitating virtual hearings
in order to maintain their attractiveness and competitiveness
to potential users. Whilst arbitration institutions in the
Mainland and Hong Kong are well equipped to cope with
hearings in the Covid-19-world, in-person hearings have its
advantages and we expect future arbitrations to combine
remote and physical hearings. We invite you to visit our
Virtual Hearing hub for more pooled resources and insights
from across our global network.

Please speak to your usual contact at Allen & Overy
or Lang Yue if you would like to schedule a briefing
on these trends.
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