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Modular 
Know-how Services 
Supervisory law has been increasing in complexity for years. This offers opportunities but also presents serious challenges to 

both financial services providers and law firms. As one of the largest law firms both on a global scale and within Germany, 

our aim is to make the quality control and training instruments that we have developed in-house available to our clients. In 

this context, we provide our clients with a modular suite of services which can support you in a variety of ways: via our 

RegGateway, a specially developed online tool; our RegAcademy, which is based on traditional face-to-face events; and our 

written briefings, comprising our regular newsletter and ad hoc updates. 

 

 RegGateway 

With RegGateway, we have created an online 

platform for financial services regulation, 

unique in the German market, to support 

practitioners in various ways with the 

implementation and application of European 

and German financial regulatory law and to 

serve as your go-to page for all questions in 

the area of financial regulatory law. 

 Amongst others, the RegGateway currently 

includes horizon scanning solutions, 

automated compare versions of new key 

financial regulatory acts, and an inventory of all 

German and European financial regulations, 

with the option to create your own legal 

inventory/obligations. 

 Briefings and Newsletters 

Besides our monthly regulatory newsletter, 

we produce detailed briefings to cover hot 

topics in the field of financial regulation. 

 RegAcademy 

We offer regulatory breakfast briefings on 

hot topics that are relevant to financial 

institutions as well as an annual basic course 

in financial services regulation. 

 Microsites 

For key topics, we prepare specific microsites. 

In particular, please see our Microsite on 

IFD/IFR. 
 

 

 

 
If you wish to learn more about 

our products, please feel free to 

contact us. 

https://www.allenovery.com/de-de/germany/news-and-insights/the-new-investment-firms-regime
https://www.allenovery.com/de-de/germany/news-and-insights/the-new-investment-firms-regime
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1. Bank regulation 

1.1 Prudential regulation 

(a) General 

(i) EU 

EBA: Decision to make its Basel III monitoring exercise mandatory from December 2021 

Status: Final 

The EBA published a decision which will change the Basel III monitoring exercise from its current voluntary nature to a 
mandatory exercise from December 2021. The EBA states that the change stems from the need to expand the sample to more 
jurisdictions and credit institutions, making it more representative, as well as to reach a stable sample over time by providing 
authorities with a sound legal basis that frames institutions’ participation. The EBA notes that the initiative introduces a clear, 
transparent and fair methodology on how institutions should be included in the sample, and guarantees enhanced stability of the 
sample over time by taking into account the proportionality principle. In addition, the decision provides competent authorities 
and institutions of the Member States with provisions for a reduced frequency of reporting Basel III data (annually, and for 
mandatory submission of only a part of the Basel templates).  

The decision applies clear selection criteria for defining the country samples – each member state should apply, sequentially, the 
following criteria: (i) all Global and Other Systemically Important Institutions (G-SIIs and O-SIIs) are included in the country 
sample at the highest level of EU consolidation, irrespective of their size; (ii) if 80% RWA coverage is not exceeded, and the 
sample is smaller than 30 banks, additional large banks that are not O-SIIs are included until 80% RWA coverage is exceeded; 
and (iii) if 80% RWA coverage is not exceeded, additional medium-sized and small banks that are not O-SIIs are selected from 
the eligible population of three different broad business models according to predefined percentages per business model. 
Additionally, the decision intends to limit the burden on small jurisdictions as a whole by limiting the participation to O-SIIs 
only, irrespective of whether the 80% RWA coverage is exceeded or not. 

The decision itself will not require any immediate action by institutions. 

Date of publication: 16/03/2021 

EC: Speech on its current priorities and timing of implementation of Basel III standards 

Status: Final 

The EC published a speech by Commissioner McGuinness at a hearing before the Finance and EU Affairs Committees of the 
French Senate. The speech lays out some of the EC’s priorities: (i) addressing the impact of the Covid-19 crisis, and economic 
recovery from it; (ii) making sure that the banking sector stays resilient which requires completing the Banking Union; (iii) 
developing the Capital Markets Union (CMU); (iv) addressing sustainable finance issues; and (v) the importance of the EU’s 
open strategic autonomy. The speech also notes that in terms of implementation of the final Basel III standards, the EC aims to 
table a proposal in July. 

Date of publication: 04/03/2021 

 

https://www.eba.europa.eu/sites/default/documents/files/document_library/Risk%20Analysis%20and%20Data/Quantitative%20impact%20study-Basel%20III%20monitoring/963964/EBA%20Decision%20on%20the%20mandatory%20exercise.pdf
https://ec.europa.eu/commission/commissioners/2019-2024/mcguinness/announcements/opening-remarks-commissioner-mcguinness-hearing-finance-and-eu-affairs-committees-french-senate_en
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(b) Solvency/Own funds issues 

(i) EU 

Commission Delegated Regulation (EU) 2021/539 amending Delegated Regulation (EU) No 1222/2014 

supplementing Directive 2013/36/EU with regard to RTS for the specification of the methodology for the 

identification of global systemically important institutions and for the definition of subcategories of global 

systemically important institutions 

Status: Published in the OJ 

Date of entry into force: 30/03/2021 

Date of application: 01/12/2021 

Commission Delegated Regulation (EU) 2021/539 of 11 February 2021 amending Delegated Regulation (EU) No 1222/2014 
supplementing Directive 2013/36/EU of the European Parliament and of the Council with regard to regulatory technical 
standards for the specification of the methodology for the identification of global systemically important institutions and for the 
definition of subcategories of global systemically important institutions has been published in the Official Journal of the EU. 

Date of publication: 29/03/2021 

Commission Implementing Regulation (EU) 2021/453 laying down ITS for the application of the CRR 

with regard to the specific reporting requirements for market risk 

Status: Published in the OJ 

Date of entry into force: 05/04/2021 

Date of application: 05/10/2021 

The Commission Implementing Regulation (EU) 2021/453 laying down ITS for the application of the CRR with regard to the 
specific reporting requirements for market risk was published in the OJ. The ITS introduce elements of the Fundamental Review 
of the Trading Book (FRTB) into the EU prudential framework by means of a reporting requirement, and specifically covers: (i) 
reference dates and reporting dates; (ii) reporting on thresholds set out in Articles 94(1) and 325a(1) of the CRR; (iii) reporting 
on the alternative standardised approach; and (iv) data exchange formats and information associated with submissions. 

Date of publication: 16/03/2021 

EBA: Annual assessment of the consistency of internal model outcomes for 2020 

Status: Final 

The EBA published two reports on the consistency of risk weighted assets (RWAs) across all EU institutions authorised to use 
internal approaches for the calculation of capital requirements for 2020. The reports cover credit risk for high and low default 
portfolios (LDPs and HDPs), as well as market risk. The results confirm that the majority of risk-weights (RWs) variability can 
be explained by fundamentals. These benchmarking exercises are a fundamental supervisory and convergence tool to address 
unwarranted inconsistencies and restoring trust in internal models.  

 Report – results from the 2020 Market Risk benchmarking exercise 

 Report – results from the 2020 LDPs and HDPs Credit Risk benchmarking exercise 

 Annex – chart pack from the 2020 Credit Risk benchmarking exercise  

Date of publication: 15/03/2021 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:OJ.L_.2021.108.01.0010.01.ENG
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:OJ.L_.2021.108.01.0010.01.ENG
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:OJ.L_.2021.108.01.0010.01.ENG
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:OJ.L_.2021.108.01.0010.01.ENG
https://eur-lex.europa.eu/legal-content/de/ALL/?uri=CELEX:32021R0453&qid=1616404653127
https://eur-lex.europa.eu/legal-content/de/ALL/?uri=CELEX:32021R0453&qid=1616404653127
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2021/Benchmarking%20exercise%20reports/963916/EBA%20Report%20results%20from%20the%202020%20Market%20Risk%20Benchmarking%20Exercise.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2021/Benchmarking%20exercise%20reports/963917/EBA%20Report%20results%20from%20the%202020%20Credit%20Risk%20Benchmarking%20Exercise.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2021/Benchmarking%20exercise%20reports/963918/Annex%202%20Chart%20Pack%20from%20the%202020%20Credit%20Risk%20Benchmarking%20Exercise.pdf
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EBA: Consultation on draft RTS on gross jump-to-default (JTD) amounts under Article 325w(8) of the 

CRR 

Status: Consultation 

Deadline for the submission of comments: 12/06/2021 

The EBA published a consultation on draft RTS on gross JTD amounts under Article 325w(8) of the CRR. The EBA notes that 
the draft RTS set out in this consultation paper specify how gross JTD amounts are to be determined for institutions’ exposures 
in the trading book under the alternative standardised approach for market risk in scope of the Default Risk Charge (DRC) for 
non-securitisations. The draft RTS are intended to address the three mandates set out in Article 325w(8): (i) how the 
components P&Llong, P&Lshort, Adjustmentlong and Adjustmentshort are to be determined for the purposes of calculating 
gross JTD amounts of exposures to debt and equity instruments with the formulae in Article 325w(1), (2) and (5); (ii) which 
alternative methodologies institutions are to use for estimating gross JTD amounts of exposures referred to in Article 325w(7); 
and (iii) how to determine the notional amount of instruments other than the ones referred to in Article 325w(4).  

The draft Delegated Regulation states that it will enter into force 20 days after publication in the OJ.  

Date of publication: 12/03/2021 

EBA: Consultation on draft RTS on the specification of what an exotic underlying is and which 

instruments are instruments bearing residual risks for the purposes of Article 325u(2) under Article 325u(5) 

of the CRR 

Status: Consultation 

Deadline for the submission of comments: 12/06/2021 

The EBA published a consultation on draft RTS on the specification of what an exotic underlying is and which instruments are 
instruments bearing residual risks for the purposes of Article 325u(2) under Article 325u(5) of CRR II. The draft RTS specify 
what an exotic underlying is and which instruments are instruments bearing residual risks. In addition, longevity risk, weather, 
natural disasters and future realised volatility were assessed and determined as constituting exotic underlyings.  

The draft Delegated Regulation states that it will enter into force 20 days after publication in the OJ. 

Date of publication: 12/03/2021 

Commission Delegated Regulation (EU) 2021/424 amending the CRR with regard to the alternative 

standardised approach for market risk 

Status: Published in the OJ 

Date of entry into force: 30/03/2021 

Date of application: 30/09/2021 

Commission Delegated Regulation (EU) 2021/424 amending the CRR with regard to the alternative standardised approach 
(ASA) for market risk was published in the OJ. It provides the technical specifications for the ASA laid down in Chapter 1a of 
Title IV of Part Three of the CRR in order for it to be fully operational. The Delegated Regulation aligns the specifications with 
the BCBS minimum capital requirements for market risk, published in 2019.  

Date of publication: 11/03/2021 

EC: Commission Delegated Regulation (EU) …/... supplementing the CRR with regard to RTS specifying 

the method for identifying derivative transactions with one or more than one material risk driver for the 

purposes of Article 277(5), the formula for calculating the supervisory delta of call and put options mapped 

to the interest rate risk category and the method for determining whether a transaction is a long or short 

position in the primary risk driver or in the most material risk driver in the given risk category for the 

purposes of Article 279a(3)(a) and (b) in the standardised approach for counterparty credit risk 

Status: Adopted by the EC 

The EC adopted a draft Delegated Regulation supplementing the CRR with regard to RTS on the standardised approach for 
counterparty credit risk. The final draft RTS specify the method for identifying the material risk drivers of derivative 

https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20on%20draft%20RTS%20on%20gross%20jump-to-default%20%28JTD%29%20amounts%20/963906/Consultation%20Paper%20on%20draft%20RTS%20on%20gross%20JTD%20amounts.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20on%20draft%20RTS%20on%20gross%20jump-to-default%20%28JTD%29%20amounts%20/963906/Consultation%20Paper%20on%20draft%20RTS%20on%20gross%20JTD%20amounts.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20on%20draft%20RTS%20on%20residual%20risk%20add-on/963901/CP%20draft%20RTS%20on%20RRAO.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20on%20draft%20RTS%20on%20residual%20risk%20add-on/963901/CP%20draft%20RTS%20on%20RRAO.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20on%20draft%20RTS%20on%20residual%20risk%20add-on/963901/CP%20draft%20RTS%20on%20RRAO.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:OJ.L_.2021.084.01.0001.01.ENG
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:OJ.L_.2021.084.01.0001.01.ENG
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1225-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1225-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1225-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1225-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1225-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1225-F1-EN-MAIN-PART-1.PDF
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transactions, on the basis of which the mapping to one or more of the risk categories set out in Article 277 of the CRR is to be 
done. Specifically, the draft RTS set out a three-pronged method for the identification of the material risk drivers of derivative 
transactions: (i) a purely qualitative approach identifies derivative transactions that have clearly only one material risk driver; (ii) a 
qualitative and quantitative approach, requiring a detailed assessment of sensitivities of a derivative transaction to risk drivers, 
identifies the material risk drivers of those derivative transactions for which the mapping cannot immediately be done on the 
basis of the purely qualitative approach; and (iii) a fallback approach identifies all the risk drivers of a derivative transaction as 
material. In addition, the final draft RTS set out the formula that institutions are to use to calculate the supervisory delta of 
options, when mapped to the interest rate risk category, that is compatible with negative interest rates. The Council of the EU 
and the EP will scrutinise the draft Delegated Regulation. 

Date of publication: 01/03/2021 

EC: Commission Delegated Regulation (EU) …/... supplementing the CRR with regard to RTS specifying 

the nature, severity and duration of an economic downturn referred to in Article 181(1), point (b), and 

Article 182(1), point (b), of that Regulation 

Status: Adopted by the EC 

The EC adopted a draft Delegated Regulation supplementing the CRR with regard to RTS on the specification of the nature, 
severity and duration of an economic downturn to be taken into account in downturn loss given default (LGD) and downturn 
conversion factor (CF) estimation, where these parameters are estimated under the IRB approach. The final draft RTS set out a 
notion of economic downturn, which may encompass one or several disjunctive downturn periods. The nature of an economic 
downturn is specified by a set of economic factors relevant for the underlying businesses, sectors and jurisdictions. The severity 
is specified in relation to these economic factors by the worst value observed in the past 20 years on each economic factor. The 
duration is specified in relation to the downturn periods, which are identified as periods in time where one or several economic 
factors show their most severe values. Some exemptions are possible for the specification of the severity and duration where the 
macroeconomic conditions are better captured by these. The EC notes that institutions will use these final draft RTS to identify 
the relevant downturn periods to be taken into account in downturn LGD and CF estimation. The Council of the EU and the 
EP will scrutinise the draft Delegated Regulation. 

Date of publication: 01/03/2021 

(c) Securitisation 

(i) EU 

ESAs: Q&As on cross-sectoral aspects of the Securitisation Regulation 

Status: Final 

The Joint Committee of the European Supervisory Authorities (EBA, EIOPA and ESMA – ESAs) published Questions and 
Answers (Q&As) on cross-sectoral aspects of the Securitisation Regulation. The Q&As clarify topics in relation to the 
application of the Securitisation Regulation to help market participants comply with their obligations and to foster cross-sectoral 
consistency in the implementation of the securitisation requirements in the EU. In particular, the Q&As clarify: (i) the content 
and the format of the information of a securitisation transaction that should be disclosed by the originator, sponsor and SSPE; 
(ii) the transaction documentation of a Simple, Transparent and Standardised (STS) securitisation that should be made publicly 
available to facilitate investors’ compliance with its due diligence requirements; and (iii) the type of STS certification services that 
can be provided by Third Parties Verifiers to the securitisation parties. 

The ESAs will continue to develop these Q&As on cross-sectoral aspects of the Securitisation Regulation and update them 
where required. 

Date of publication: 26/03/2021 

https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1250-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1250-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1250-F1-EN-MAIN-PART-1.PDF
https://www.esma.europa.eu/sites/default/files/library/jc_2021_19_jcsc_qas_on_securitisation_regulation.pdf
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ESAs: Joint Opinion on jurisdictional scope under the Securitisation Regulation 

Status: Final 

The European Supervisory Authorities (EBA, EIOPA and ESMA – ESAs) published a Joint Opinion on the jurisdictional scope 
of the obligations of the non-EU parties to securitisations under the Securitisation Regulation (SECR). The purpose of the Joint 
Opinion is to facilitate the understanding of certain SECR provisions in cases where third-country entities become parties to a 
securitisation. The Joint Opinion aims to clarify the potential obligations of those third-country parties, as well as related 
compliance aspects of a transaction under SECR, and is intended to help improve the functioning of EU securitisation markets. 

Date of publication: 26/03/2021 

ESMA: Updated Q&As, templates and technical instructions for securitisation reporting 

Status: Final 

ESMA announced that it has updated its Q&As, templates and technical instructions for securitisation reporting. ESMA states 
that the new Q&As include instructions on how to report split and merged underlying exposures. The modified Q&As include 
revised instructions on how to report income fields for buy-to-let residential real estate mortgages. The revised reporting 
instructions address technical issues identified by stakeholders since August 2020 – ESMA notes that to facilitate the smooth 
implementation of the updated rules, reporting entities may choose to use version 1.2.0 or version 1.3.0 of the XML schema and 
of the validation rules until 1 September of this year. ESMA confirms that as of that date, reporting entities may only use the 
latest version. ESMA has also published an XML schema for each of the two standard reports which a registered securitisation 
repository (SR) must provide in accordance with the regulatory technical standards on securitisation repository operational 
standards: (i) the end-of-day report contains summary information about all securitisations reported to a SR including the name, 
data cut-off date, data completeness score and the most prevalent type of underlying exposure of each securitisation – this report 
must be made available by SRs on a daily basis; and (ii) the rejection report contains information about data submissions that 
were rejected by a SR because they failed to meet one or more requirements including those related to data completeness and 
consistency – this report must be made available by SRs on a weekly basis. 

 Q&As 

 Reporting instructions and an XML schema 

Date of publication: 26/02/2021 

(d) Liquidity 

(i) EU 

EBA: Second report on the monitoring of the liquidity coverage ratio (LCR) implementation in the EU 

Status: Final 

The EBA published its second report on the monitoring of the LCR implementation in the EU. The EBA states that the report, 
which complements the one published on 12 July 2019, highlights areas in which further guidance is deemed useful for banks 
and supervisors in order to foster a common understanding and harmonisation of the application of the liquidity standard across 
the EU, as well as to reduce some level playing field issues. In particular, the report provides guidance on the treatment of 
fiduciary deposits, LCR optimisation risk, interdependent inflows and outflows and assessment of deposit guarantee schemes 
(DGS) conditions for a 3% outflow rates in stable retail deposits. In addition, the EBA notes that the report discusses a number 
of items in the context of a crisis, in particular in view of the Covid-19 pandemic: (i) the usage of liquidity buffers; (ii) guidance 
on unwinding mechanism waivers; (iii) recourse to central bank support; and (iv) additional outflows from derivatives. Finally, 
the report assesses the effects of the guidance issued in the first report. 

Date of publication: 15/03/2021 

https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Opinions/2021/964573/JC%202021%2016%20-%20ESAs%20Opinion%20on%20Jurisdictional%20Scope%20of%20Application%20of%20the%20Securitisation%20Regulation%20%28003%29.pdf
https://www.esma.europa.eu/sites/default/files/esma33-128-563_questions_and_answers_on_securitisation.pdf
https://www.esma.europa.eu/policy-activities/securitisation#title-paragrah-4
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2021/963932/Second%20EBA%20report%20on%20monitoring%20of%20LCR%20implementation%20in%20the%20EU.pdf
https://www.eba.europa.eu/sites/default/documents/files/documents/10180/2551996/67b34a0d-4e5f-4f46-82f3-48a9aa92e5e0/Monitoring%20of%20the%20LCR%20implementation%20in%20the%20EU%20-%20first%20report.pdf
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(e) Authorisation and passporting 

(i) EU 

EBA: Consultation on guidance on how to grant authorisation as credit institution under CRD IV  

Status: Consultation 

Deadline for the submission of comments: 10/06/2021 

The EBA began consulting on its guidelines on a common assessment methodology for granting authorisation as a credit 
institution. The draft guidelines are addressed to all competent authorities across the EU in charge of granting authorisation as a 
credit institution, and cover the authorisation requirements set out in the EU legal framework, namely in Articles 10-14 CRD. 
These relate to the programme of operations, the operational structure, the capital requirements, the effective direction, the 
shareholders and members, and the assessment of qualifying holdings. From a methodological perspective, the guidelines: (i) are 
aligned with the draft RTS on information for authorisation; (ii) advocate for a risk-based approach; (iii) pursue the principle of 
proportionality for all relevant assessment criteria; (iv) confirm their neutrality to technology and thus apply to both traditional 
and innovative business models and/or delivery mechanisms; and (v) underscore the importance of consistency with the 
supervisory approaches applied in going concerns. In the context of the assessment of the application for granting an 
authorisation, the draft guidelines also include guidance on ML/TF risks and highlight the importance of cooperation with the 
AML supervisor and other public bodies.  

The draft guidelines state that they will apply from 1 March 2022. 

Date of publication: 10/03/2021 

(f) Risk management/SREP/Pillar 2/Outsourcing 

(i) Eurozone 

ECB: Speech on non-performing loan (NPL) management and the COVID-19 crisis 

Status: Final 

The ECB published a speech by Elizabeth McCaul (Member of the Supervisory Board of the ECB), at the NPL Summit 2021, 
on managing NPLs in the context of the Covid-19 crisis. The speech notes that NPLs are expected to increase in the coming 
months as the impact of the Covid-19 crisis on the real economy intensifies – it is necessary to address this challenge effectively. 
Furthermore, Ms McCaul states that banks need to ensure that they have the operational capacity to swiftly and thoroughly 
address NPLs at an early stage – alongside market-based solutions, other more systemic solutions should be further explored. 
The speech emphasises that a comprehensive plan to tackle rising NPLs across Europe is essential to deal with the consequences 
of the Covid-19 crisis. 

Date of publication: 18/03/2021 

ECB: Opinion on the supervision of outsourcing arrangements entered into by credit institutions 

Status: Final 

The ECB published an opinion on the supervision of outsourcing arrangements entered into by credit institutions. On 13 
January 2021 the European Central Bank (ECB) had received a request from the German Ministry of Finance for an opinion on 
the Law on strengthening the integrity of the financial market (the Finanzmarktintegritätsstärkungsgesetz – FISG), aimed at 
addressing shortcomings in regulation identified in the “Wirecard context”. The opinion is confined to Article 5 of the draft law, 
which introduces changes to the German Banking Act (Kreditwesengesetz – KWG) concerning BaFin’s supervision of outsourcing 
arrangements entered into by credit institutions. 

Date of publication: 03/03/2021 

https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20on%20Guidelines%20on%20the%20authorisation%20of%20credit%20institutions%20/963802/CP%20on%20GL%20on%20authorisation.pdf
https://www.bankingsupervision.europa.eu/press/speeches/date/2021/html/ssm.sp210318~a0a512f98b.en.html
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52021AB0008&from=EN
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(g) Deposit protection 

(i) EU 

EBA: Consultation on draft revised Guidelines on stress tests of Deposit Guarantee Schemes (DGSs) 

Status: Consultation  

Deadline for the submission of comments: 11/06/2021 

The EBA began consulting on its revised guidelines on the stress tests conducted by national deposit guarantee schemes (DGSs) 
under the Deposit Guarantee Schemes Directive (DGSD). The proposed revisions: (i) require DGSs to stress test their ability to 
perform all of the interventions they are legally mandated to perform – the current guidelines only require stress testing DGSs’ 
ability to reimburse depositors; (ii) require DGSs to stress test their ability to have access in due time to all of their funding 
sources; (iii) strengthen the cooperation between DGSs and different authorities by requiring to stress test interventions where 
cooperation with other authorities is necessary. DGSs must also share the results of the DGS stress tests upon other authorit ies’ 
request; (iv) encourage DGSs to choose stress testing scenarios with additional business continuity challenges or external 
circumstances that create extra stress for the DGSs to perform their functions, such as a pandemic, ICT failures, or other such 
events; and (v) provide a more comprehensive, clear and harmonised template for recording and submitting the results of the 
stress tests to the EBA.  

The deadline for the DGSs to submit their next reporting template is 16 June 2024. 

Date of publication: 11/03/2021 

(h) Notifications 

(i) Germany 

BaFin: Draft circular on the opening of the possibility to submit personal notifications electronically via 

BaFin's reporting and publication platform (MVP) (Entwurf eines Rundschreibens zur Eröffnung der 
Möglichkeit zur elektronischen Einreichung von Personenanzeigen über die Melde- und 
Veröffentlichungsplattform der BaFin) 

Status: Consultation 

Deadline for the submission of comments: 19/04/2021 

BaFin published for consultation a draft circular on the electronic submission of notifications on the appointment and 
resignation of members of administrative and supervisory bodies via BaFin's Reporting and Publication Platform (Melde- und 
Veröffentlichungsplattform – MVP), which is expected to be possible as of May this year. BaFin plans for the future that in particular 
notifications of intended appointments and resignations of managing directors will be made possible via this channel. BaFin will 
inform about the rollout via its newsletter. 

The circular will apply to all institutions, financial holding companies and mixed financial holding companies for which BaFin is 
the supervisory authority pursuant to Section 1 (5) No. 2 of the German Banking Act (Kreditwesengesetz – KWG). 

Date of publication: 29/03/2021 

https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20on%20revised%20Guidelines%20on%20stress%20tests%20of%20deposit%20guarantee%20schemes/963875/Consultation%20paper%20on%20revising%20guidelines%20on%20DGS%20stress%20tests.pdf
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Konsultation/2021/kon_02_21_Anschreiben.html
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Konsultation/2021/kon_02_21_Anschreiben.html
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Konsultation/2021/kon_02_21_Entwurf_RS_GAIA.html
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(i) Supervisory reporting 

(i) EU 

Commission Implementing Regulation (EU) 2021/451 laying down ITS for the application of the CRR with 

regard to supervisory reporting of institutions and repealing Implementing Regulation (EU) No 680/2014 

Status: Published in the OJ 

Date of entry into force: 20/03/2021 

Date of application: 28/06/2021 

Commission Implementing Regulation (EU) 2021/451 of 17 December 2020 laying down implementing technical standards 
(ITS) for the application of the CRR with regard to supervisory reporting of institutions and repealing Implementing Regulation 
(EU) No 680/2014 was published in the OJ. The purpose of the Implementing Regulation is to include all ITS related to 
institutions’ reporting requirements in a single piece of legislation. It reflects amendments to reporting requirements introduced 
by CRR II, including in relation to the leverage ratio, the net stable funding ratio, requirements for own funds and eligible 
liabilities, counterparty credit risk, market risk, exposures to central counterparties, exposures to collective investment 
undertakings, large exposures, and reporting and disclosure requirements. It also reflects amendments to the CRR made by 
Regulation (EU) 2019/630, which established a prudential backstop for non-performing loans. The Implementing Regulation 
came into force on 20 March 2021 and will apply from 28 June 2021 (the reporting on leverage ratio buffer requirement for 
institutions identified as G-SIIs shall apply from 1 January 2023. Reporting requirements for groups that consist only of 
investment firms under Articles 9/10 shall cease to apply on 26 June 2026). 

Date of publication: 19/03/2021 

EBA: Discussion paper on integrated reporting 

Status: Consultation  

Deadline for the submission of comments: 11/06/2021 

The EBA published a discussion paper on a feasibility study of an integrated reporting system for collecting statistical, 
resolution, and prudential data under Article 430c of the CRR. It has also published an accompanying factsheet. The overall 
objective of the feasibility study is to identify the feasibility of various ways to streamline the reporting process and increase 
efficiencies going forward. To achieve this, the analysis and options considered so far by the EBA, described in the discussion 
paper and which will be further reflected in the final feasibility study, considers the needs of various stakeholders that might be 
impacted by the possible creation of such an integrated system. The assessment covers the four core areas: (i) the stocktake on 
the quantity and scope of the current data collected; (ii) the use of a common data dictionary; (iii) the feasibility and possible 
design of a central data collection point; and (iv) the governance and the establishment of a joint committee. The EBA has 
assessed the four core areas taking a holistic approach and considering the impact of integration at each step in the reporting 
process chain (data definition, data collection, data transformation and data exploration) along the different levels of abstraction. 

Date of publication: 11/03/2021 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32021R0451
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32021R0451
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Discussions/2021/Discussion%20on%20a%20Feasibility%20Study%20of%20an%20Integrated%20Reporting%20System%20under%20Article%20430c%20CRR/963863/Discussion%20Paper%20on%20integrated%20reporting.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Discussions/2021/Discussion%20on%20a%20Feasibility%20Study%20of%20an%20Integrated%20Reporting%20System%20under%20Article%20430c%20CRR/963864/Integrated%20reporting%20Factsheet.pdf
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1.2 Recovery and resolution 

(i) Germany 

BaFin: Updated FAQ on its form on the recovery plan according to simplified requirements as per 

section 19 of the German Recovery and Resolution Act (FAQ zum Formular „Sanierungsplan nach 
vereinfachten Anforderungen gemäß § 19 SAG“) 

Status: Final 

BaFin updated its FAQ on its form on the recovery plan according to simplified requirements as per section 19 of the German 
Recovery and Resolution Act (Sanierungs- und Abwicklungsgesetz – SAG). With the update, the FAQ are fundamentally revised and 
expanded. 

 Information sheet on the specialised procedure “recovery plan according to simplified requirements” 

 Guideline on the web form “recovery plan according to simplified requirements” 

Date of publication: 24/03/2021 

(ii) EU 

EC: Commission Delegated Regulation (EU) …/… supplementing Directive 2014/59/EU with regard to 

RTS specifying the methodology to be used by resolution authorities to estimate the requirement referred 

to in Article 104a of Directive 2013/36/EU and the combined buffer requirement for resolution entities at 

the resolution group consolidated level where the resolution group is not subject to those requirements 

under that Directive 

Status: Adopted by EC 

Commission Delegated Regulation (EU) …/… supplementing Directive 2014/59/EU with regard to RTS specifying the 
methodology to be used by resolution authorities to estimate the requirement referred to in Article 104a of Directive 
2013/36/EU and the combined buffer requirement for resolution entities at the resolution group consolidated level where the 
resolution group is not subject to those requirements under that Directive has been adopted by the EC. 

Date of publication: 26/03/2021 

EC: Commission Delegated Regulation (EU) …/… supplementing Directive 2013/36/EU with regard to 

RTS setting out the criteria to define managerial responsibility, control functions, material business units 

and a significant impact on a material business unit’s risk profile, and setting out criteria for identifying 

staff members or categories of staff whose professional activities have an impact on the institution’s risk 

profile that is comparably as material as that of staff members or categories of staff referred to in Article 

92(3) of that Directive 

Status: Adopted by the EC 

Commission Delegated Regulation (EU) …/… supplementing Directive 2013/36/EU with regard to RTS setting out the 
criteria to define managerial responsibility, control functions, material business units and a significant impact on a material 
business unit’s risk profile, and setting out criteria for identifying staff members or categories of staff whose professional 
activities have an impact on the institution’s risk profile that is comparably as material as that of staff members or categories of 
staff referred to in Article 92(3) of that Directive has been adopted by the EC. 

Date of publication: 25/03/2021 

https://www.bafin.de/SharedDocs/Downloads/DE/FAQ/dl_faq_NIKE.pdf?__blob=publicationFile&v=5
https://www.bafin.de/SharedDocs/Downloads/DE/FAQ/dl_faq_NIKE.pdf?__blob=publicationFile&v=5
https://www.bafin.de/SharedDocs/Downloads/DE/MVP/dl_Informationsblatt_Fachverfahren_Sanierungsplan_vereinfachte_Anforderungen_18_03_2021.pdf?__blob=publicationFile&v=3
https://www.bafin.de/SharedDocs/Downloads/DE/MVP/dl_Leitfaden_Sanierungsplan_nach_vereinfachten_Anforderungen_19_SAG.pdf?__blob=publicationFile&v=2
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1794-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1794-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1794-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1794-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1794-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1906-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1906-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1906-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1906-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1906-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1906-F1-EN-MAIN-PART-1.PDF
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EBA: Consultation on revised Guidelines on recovery plan indicators 

Status: Consultation  

Deadline for the submission of comments: 18/06/2021 

The EBA published a consultation paper on its revised guidelines on recovery plan indicators under Article 9 of the BRRD. 
While maintaining overall stability to the current recovery plan indicators framework, the revised guidelines provide additional 
guidance on indicators’ calibration, monitoring and breaches notifications. The amendments aim at strengthening the quality of 
the recovery indicators framework and contributing to effective crisis preparedness of institutions. The EBA notes that: (i) the 
revised guidelines provide a common EU standard for the recovery plan indicators to ensure they can promptly signal a stressed 
situation and enable the institution to consider timely and effective recovery actions; (ii) the key objective of the revised 
guidelines is to strengthen the quality of the recovery indicators framework in order to ensure institutions’ effective crisis 
preparedness; and (iii) the amendments of the revised guidelines introduce few changes to the minimum list of recovery 
indicators and focus on practical aspects such as calibration of the thresholds of recovery plan indicators and their monitoring.  

The EBA further notes that: (a) the revised guidelines provide additional guidance on the calibration of thresholds of recovery 
indicators to ensure that recovery options are implemented early enough to be effective; (b) the amendments also emphasise the 
importance of constant monitoring of recovery indicators and timely notification of their breaches to supervisors; and (c) three 
new recovery indicators (MREL/TLAC, asset encumbrance and liquidity position) have been added to the minimum list of 
recovery indicators and one (cost of wholesale funding) has been removed.   

As confirmed in its press release, the EBA will be holding a public hearing on 15 April. 

Date of publication: 18/03/2021 

EBA: Consultation on draft Guidelines for institutions and resolution authorities on improving resolvability 

Status: Consultation 

Deadline for the submission of comments: 17/06/2021 

The EBA published a consultation paper on its draft guidelines for institutions and resolution authorities on improving 
resolvability. The guidelines represent a significant step in complementing the EU legal framework in the field of resolution. 
They aggregate existing international standards, leverage on existing EU best practices and implement them into an EU-wide 
legal document. The guidelines take stock of the best practices developed so far by EU resolution authorities on resolvability 
topics – in particular, the guidelines set out requirements to improve resolvability in the areas of operational continuity in 
resolution, access to Financial Market Infrastructure (FMI), funding and liquidity in resolution, bail-in execution, business 
reorganisation and communication. The guidelines aim to be the policy point of reference for both authorities and institutions 
on resolvability related topics in the EU – the aim is to ensure consistent progress on resolvability for all institutions and 
facilitate resolvability work for cross-border groups and its monitoring in resolution colleges. The EBA has also published 
Annex 2 containing a resolvability assessment template.  

As confirmed in its press release, the EBA will be holding a public hearing on 20 April. 

Date of publication: 17/03/2021 

SRB: Consultation on 2021 ex-ante contributions to the Single Resolution Fund  

Status: Consultation  

Deadline for the submission of comments: 19/03/2021 

The Single Resolution Board (SRB) is launching a consultation in relation to the 2021 ex-ante contributions calculation process. 
The SRB considers that the consultation will allow it to better structure its dialogue with the institutions in scope and facilitate 
the decision-making process. In particular, the institutions will be given the opportunity to provide comments on any aspects of 
the 2021 ex-ante calculation exercise that they consider pertinent. The aim of the consultation is: (i) to structure the ad hoc, 
bilateral and institution-specific dialogues ongoing with ex-ante contribution debtors; (ii) to set a clear timeframe and 
communication channel for the submission of requests/considerations; (iii) to facilitate communication with the SRB; and (iv) to 
further enhance the transparency and robustness of the ex-ante contributions process. 

Date of publication: 05/03/2021 

https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20on%20draft%20revised%20Guidelines%20on%20recovery%20plans%20indicators/964093/CP%20on%20draft%20revised%20GL%20on%20recovery%20plan%20indicators.pdf
https://www.eba.europa.eu/eba-consults-its-revised-guidelines-recovery-plan-indicators
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20for%20institutions%20and%20resolution%20authorities%20on%20improving%20resolvability/964043/CP%20on%20draft%20GL%20on%20resolvability.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20for%20institutions%20and%20resolution%20authorities%20on%20improving%20resolvability/964124/Annex%202%20-%20Resolvability%20Assessment%20-%20Grid.xlsx
https://www.eba.europa.eu/eba-consults-its-draft-guidelines-institutions-and-resolution-authorities-improving-resolvability
https://srb.europa.eu/en/content/consultation-2021-ex-ante-contributions
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SRB: Banking Union Resolution ‘Dossier’ for financial market infrastructures (FMIs) 

Status: Final 

The SRB published the Banking Union Resolution Dossier for FMIs. The document provides a brief overview of the resolution 
tools available in the Banking Union and their impact on a bank’s ability to maintain continuity of access to FMI services in 
resolution. To the extent necessary, it also covers the resolution framework (institutional set up, objectives and decision 
processes) and the relevant legal provisions supporting continued access to FMI services in resolution. 

Date of publication: 01/03/2021 

(iii) Eurozone 

SRB: New guidance on bail-in for international debt securities 

Status: Final 

The Single Resolution Board (SRB) published guidance on reflecting bail-in in the books of the international central securities 
depositories (ICSDs). The SRB expects banks to develop bail-in playbooks that, among other things, set out the processes 
underpinning the execution of a writedown or a conversion (or both) of relevant securities (including related timelines and 
information needed by central securities depositories (CSDs) and other stakeholders) and to identify potential obstacles to the 
execution of each necessary step. In the guidance, the SRB sets out the elements that banks should consider for the 
operationalisation of the bail-in in respect of international bearer debt securities (that is, eurobonds) issued by and safekept in 
the ICSDs, Euroclear Bank (EB) and Clearstream Banking Luxembourg (CBL). 

Date of publication: 30/03/2021 

 

https://srb.europa.eu/sites/srbsite/files/2021-03-01_srb_fmi_banking_union_guidance_final.pdf
https://srb.europa.eu/sites/default/files/bail-in_in_books_of_icsds_enn_final_web.pdf
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2. Investment firms regulation 

(i) EU 

EBA: ITS on supervisory reporting and disclosures for investment firms 

Status: Final 

Date of application: 26/06/2021 

The EBA published its final draft Implementing Technical Standards (ITS) on the supervisory reporting and disclosures of 
investment firms under the IFR. The ITS set out the main aspects of the new reporting framework in relation to the calculation 
of own funds, levels of minimum capital, concentration risk, liquidity requirements and the level of activity in respect of small 
and non-interconnected investment firms. The ITS propose a different set of templates to cover small and non-interconnected 
investment firms. In addition, the ITS include a standardised set of templates for the disclosures of own funds. The EBA is 
issuing a single set of standards with integrated Pillar 3 disclosures and supervisory reporting requirements and standardised 
formats and definitions with a view to improving consistency between reporting and disclosures requirements, which will 
facilitate compliance with both requirements.  

The draft ITS will be submitted to the EC for endorsement before being published in the OJ. The first reporting reference date 
is September 2021 (for quarterly reports) and December 2021 (for annual reports). 

Date of publication: 05/03/2021 

 

https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Draft%20Technical%20Standards/2021/ITS%20on%20reporting%20and%20disclosures%20requirements%20for%20investment%20firms/963716/Final%20Draft%20ITS%20on%20Reporting%20and%20disclosures%20for%20investment%20firms.pdf
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3. Market regulation/Conduct rules 

3.1 Benchmarks 

(i) EU 

ESMA: Updated Q&As on the EU Benchmarks Regulation (BMR) 

Status: Final 

ESMA published an updated version of its Q&As on the Benchmarks Regulation (BMR). ESMA has updated the answer to 
question 9.3 to further clarify the applicable transitional provisions for third-country benchmarks, as set out in the BMR. 

Date of publication: 31/03/2021 

EC: Consultation on the designation of a statutory replacement rate for CHF LIBOR 

Status: Consultation 

Deadline for the submission of comments: 18/05/2021 

The EC began consulting on the designation of a statutory replacement rate for Swiss Franc LIBOR (CHF LIBOR). The EC 
states that the consultation is aimed to assess the suitability of designating a statutory replacement for certain settings of CHF 
LIBOR to products such as savings accounts, mortgages and loans, including consumer credit agreements and small business 
loans, concluded prior to the entry into application of the BMR on 1 January 2018. The EC has received submissions from 
market participants active in the banking sector in several member states, according to which CHF LIBOR plays an important 
role in their financial markets. These stated that the current stock of mortgage credit agreements to consumers and loans to 
small businesses denominated in CHF LIBOR amounts to several billion EUR, with most of the existing stock maturing after 
the end of 2021. The submitters further state that almost none of their existing contracts expiring after 31 December referencing 
CHF LIBOR contain contractual fall-back arrangements, as most of the mortgage credit agreements were concluded before 1 
January 2018. Stakeholders propose that the EC statutory designation follows the recommendation of the Swiss National 
Working Group on Swiss Franc Reference Rates (Swiss NWG) for replacing CHF LIBOR in mortgages. Stakeholders also 
propose that, in order to reflect differences in the 3-month (3M) CHF LIBOR and the 3M Swiss Average Rate Overnight 
(SARON) compounded rate, a spread adjustment would have to be added. 

Date of publication: 23/03/2021 

3.2 Capital markets union 

(i) EU 

EC: Speech focusing on the EU’s agenda to strengthen its capital markets and addressing Brexit 

Status: Final 

The EC published a speech by Commissioner Mairead McGuinness, focusing on the EU’s agenda to strengthen its capital 
markets, as well as addressing Brexit. The speech notes that the EU is working hard on integration – it wants to develop a deep 
and efficient single market for capital. However, the speech acknowledges that the EU has been through a fragmenting event 
this year, Brexit, requiring a readjustment by the EU. The speech highlights that: (i) the project for a Capital Markets Union 
(CMU) is a top priority in the EC; (ii) only deep and integrated capital markets can provide the scale of financial support needed 
to power the transition towards a greener and more digital Europe; (iii) an area that the EC will reflect on in the coming months 
is supervision and the functioning of the EU single rulebook for financial services – this year, the EC will gather the input of 
stakeholders and report on issues of supervisory convergence; and (iv) the EC is getting started with the comprehensive review 
of MiFID, looking at the operation of infrastructure for trading in shares, bonds and derivatives – the EC will assess whether 
transparent regulated exchanges and more opaque alternative venues operate on a level playing field and whether transparency 

https://www.esma.europa.eu/file/112401/download?token=Y7En9Smw
https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/2021-chf-libor-rate-consultation-document_en.pdf
https://ec.europa.eu/commission/commissioners/2019-2024/mcguinness/announcements/keynote-address-commissioner-mcguinness-fia-boca-international-futures-industry-conference_en
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requirements need to be strengthened, as well as whether the current mandatory open access provisions for exchanged-traded 
derivatives should be maintained, modified or abandoned altogether.  

In respect of Brexit, Commissioner McGuinness notes that: (a) she envisages a flexible non-binding framework, similar to that 
which the EU has with the USA; (b) once the regulatory cooperation framework is in place, the EU will resume the assessment 
of equivalence with the UK authorities; (c) there cannot be equivalence with wide regulatory divergence; (d) the EU will grant 
equivalence only when it is in the EU’s interest – the EU will see how to develop its open strategic autonomy; (e) ESMA is 
currently re-assessing, in cooperation with the ECB, the systemic importance of two UK central counterparties (CCPs), and 
ESMA will also decide whether to advise the EC not to recognise these CCPs for some or all of the services they offer and that 
these CCPs should relocate to the EU; and (f) the working group, set up with the ECB and other EU supervisory authorities to 
better identify the opportunities and challenges for transferring derivatives denominated in euros or any other EU currency from 
the UK to the EU, is expected to deliver recommendations by the middle of this year. The speech also discusses openness, in 
respect of re-balancing the EU’s relationship with the UK, covering: (1) equivalence with third countries; (2) commitment to 
multilateralism; (3) green finance; and (4) digitalisation. 

Date of publication: 16/03/2021 

EC: Call for evidence on the feasibility assessment for a potential EU referral scheme for small- and 

medium-sized enterprises (SMEs) 

Status: Consultation  

Deadline for the submission of comments: 09/04/2021 

The EC published a call for evidence on the feasibility assessment for a potential EU referral scheme for SMEs. The EC states 
that in the CMU action plan published in September 2020, the EC committed to analysing (by Q4 2021) the merits and 
feasibility of setting up a referral scheme to require banks (and other providers of funding) to direct SMEs whose funding 
applications they have turned down to providers of alternative funding. The EC notes that the objective of the scheme, if 
implemented, is to facilitate SMEs’ access to a wider set of funding options, including alternative funding options.  

The objectives of the feasibility study are to: (i) analyse the scale of the problem of SMEs failing to secure financing; (ii) balance 
the possible benefits of wider and more diversified sources of financing that such a referral scheme can offer to SMEs with the 
possible additional burden for banks or other providers of financing, who would be under an obligation to refer SMEs; and (iii) 
if supported by a positive result of the feasibility study, formulate possible options for the scope, features and governance of the 
potential scheme. 

Date of publication: 12/03/2021 

EC: Consultation on the supervisory convergence and the single rulebook 

Status: Consultation  

Deadline for the submission of comments: 21/05/2021 

The EC published a consultation paper on supervisory convergence and the single rulebook. The EC states that there has been 
considerable progress on both supervisory convergence and the single rulebook since the three ESAs were created in 2011 – 
although both require continued and appropriately targeted efforts to make further progress. As stipulated in the CMU action 
plan, the EC will work towards an enhanced single rulebook for capital markets by assessing the need for further harmonisation 
of EU rules and monitoring progress towards supervisory convergence. It will take stock of what has been achieved in Q4 2021 
and consider proposing measures for stronger supervisory coordination or direct supervision by the ESAs. Furthermore, the 
consultation seeks targeted views on certain aspects related to the 2019 ESAs review and contributes to a wider debate on 
supervisory convergence and the single rulebook. 

Date of publication: 12/03/2021 

https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/2021-eu-referral-scheme-consultation-document_en.pdf
https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/2021-eu-referral-scheme-consultation-document_en.pdf
https://ec.europa.eu/finance/docs/law/200924-capital-markets-union-action-plan_en.pdf
https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/2021-esas-review-consultation-document_en.pdf
https://ec.europa.eu/finance/docs/law/200924-capital-markets-union-action-plan_en.pdf
https://ec.europa.eu/finance/docs/law/200924-capital-markets-union-action-plan_en.pdf
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3.3 Credit rating agencies 

(i) EU 

ESMA: Guidelines on the disclosure requirements applicable to credit ratings 

Status: Final  

Date of application: 30/03/2020 

ESMA published its final Guidelines on the disclosure requirements applicable to credit ratings which means that the guidelines 
laid down in the final report of 18 July 2019 have been translated into all official languages of the EU. 

The Guidelines are only relevant for CRAs. 

Date of publication: 12/03/2021 

ESMA: Guidelines on internal control for CRAs 

Status: Final 

Date of application: 01/07/2021 

ESMA published its final Guidelines on internal control for credit rating agencies (CRAs) which means that the guidelines laid 
down in the final report of 30 September 2020 have been translated into all official languages of the EU. 

The Guidelines are only relevant for CRAs. 

Date of publication: 10/03/2021 

3.4 MiFID/MiFIR 

(i) Germany 

BaFin: Position limits on commodity derivatives (Positionslimits für Warenderivate) 

Status: Final 

BaFin published updated FAQ on position limits on commodity derivatives. The FAQ deal with fundamental questions about 
commodity derivatives and position limits and deal with the goal of regulation and its implementation. 

Date of publication: 31/03/2021 

BaFin: Updated Circular on the minimum requirements for the compliance function (MaComp)  

Status: Final 

BaFin has revised the circular on the minimum requirements for the compliance function and the other behavioural, 
organisational and transparency obligations for investment services companies (Rundschreiben zu den Mindestanforderungen an die 
Compliance Funktion und die weiteren Verhaltens-, Organisations- und Transparenzpflichten für Wertpapierdienstleistungsunternehmen – 
MaComp). 

In the special part (BT) 3 of MaComp, the update supplements the module on the requirements for honest, clear and not 
misleading information according to Section 63 (6) of the German Securities Trading Act (Wertpapierhandelsgesetz – WpHG) with 
regard to information on indicative order values. In addition, in BT 6, BaFin is expanding the requirements for the content of 
the declaration of suitability by a new sub-module to explain the content. 

 Amendments to BT 3 and BT 6 

Date of publication: 24/03/2021 

https://www.esma.europa.eu/sites/default/files/library/esma33-9-320_guidelines_on_disclosure_requirements_applicable_to_cras.pdf
https://www.esma.europa.eu/sites/default/files/library/esma_33-9-371_guidelines_on_internal_control_for_cras.pdf
https://www.bafin.de/DE/Aufsicht/BoersenMaerkte/Derivate/PositionslimitsWarenderivate/positionslimits_warenderivate_node.html
https://www.bafin.de/SharedDocs/Downloads/DE/Anlage/dl_MaComp2.pdf?__blob=publicationFile&v=4
https://www.bafin.de/SharedDocs/Downloads/DE/Anlage/dl_MaCompApril21.pdf?__blob=publicationFile&v=4
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BaFin: Update on its FAQ on MiFID II rules of conduct according to sections 63 et seq. of the Securities 

Trading Act (FAQ zu MiFID II-Wohlverhaltensregeln nach §§ 63 ff. WpHG) 

Status: Final 

BaFin published another update on its FAQ on MiFID II rules of conduct according to sections 63 et seq. of the Securities 
Trading Act (Wertpapierhandelsgesetz – WpHG). The update includes a new chapter on inducements (Zuwendungen). With it, BaFin 
answered the questions: (i) under what conditions the granting of benefits by a third party to a board member or to an employee 
of an investment services enterprise constitutes an inducement within the meaning of section 70 of the WpHG; and (ii) on the 
organisational obligations to identify benefits and to regulate their acceptance by board members or employees. 

Date of publication: 01/03/2021 

(ii) EU 

ESMA: Public statement on the application of the temporary suspension of the obligation to publish RTS 

27 reports 

Status: Final  

ESMA published a public statement on the application of the temporary suspension of the obligation to publish RTS 27 reports. 
The statement aims at promoting coordinated action by National Competent Authorities (NCAs) in the context of the 
temporary suspension of the obligation on execution venues in Article 27(3) of MiFID II. The Public Statement is issued in 
accordance with Article 31 of Regulation (EU) 1095/2010 (ESMA Regulation). 

The Public Statement does not require any action by financial markets participants. 

Date of publication: 31/03/2021 

ESMA: MiFIR review report on the obligations to report transactions and reference data 

Status: Final 

ESMA published its final report (dated 23 March 2021) containing recommendations and possible legislative amendments to 
simplify the current transaction reporting and reference data regime under MiFIR. ESMA's recommendations include the 
following: (i) replacing the trading on a trading venue concept with the systematic internaliser approach for OTC derivatives, 
taking into account the conclusions of ESMA's final report on the transparency regime for non-equity instruments and the 
trading obligation for derivatives (see Legal update, ESMA final report on review of MiFIR transparency regime for non-equity 
instruments); (ii) removing the short sale indicator; (iii) aligning the regime with the reporting regimes under other legislation 
such as the MAR, EMIR and the BMR; and (iv) including three additional data elements with a view to harmonise the way they 
are reported and avoid inconsistent and duplicative reporting of the same information at the national level. In particular, these 
are indicators for buyback programmes, information on MiFID II client categories and transactions pertaining to aggregated 
orders. 

ESMA has submitted the report to the European Commission. Based on ESMA's recommendations, the Commission is 
expected to adopt legislative proposals. 

Date of publication: 30/03/2021 

ESMA: Advice to the EC on the application of administrative and criminal sanctions under MiFID 

II/MiFIR 

Status: Final 

ESMA published a final report containing its technical advice to the European Commission on the application of administrative 
and criminal sanctions under MiFID II and MiFIR. ESMA's advice includes proposals to: (i) amend MiFID II requirements for 
national competent authorities (NCAs) to disclose and report information on sanctions and measures because of diverging 
requirements; (ii) amend the MiFID II requirement for NCAs to liaise with judicial authorities to gather information on criminal 
sanctions, as well as clarifying the sanction reporting procedure; (iii) include settlement powers in the range of sanctions and 
measures available to NCAs to increase the efficiency of their enforcement proceedings, and enlarge the types of sanctions and 

https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Auslegungsentscheidung/WA/ae_040518_faq_mifid2_wohlverhaltensregeln.html;jsessionid=0BBEBC769190DBDBB0E616F356C81771.1_cid393
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Auslegungsentscheidung/WA/ae_040518_faq_mifid2_wohlverhaltensregeln.html;jsessionid=0BBEBC769190DBDBB0E616F356C81771.1_cid393
https://www.esma.europa.eu/sites/default/files/library/esma35-43-2632_statement_suspension_rts_27.pdf
https://www.esma.europa.eu/sites/default/files/library/esma35-43-2632_statement_suspension_rts_27.pdf
https://www.esma.europa.eu/sites/default/files/library/esma74-362-1013_final_report_mifir_review_-_data_reporting.pdf
https://www.esma.europa.eu/sites/default/files/library/esma35-43-2430_ta_on_mifid_ii_sanctions_and_measures.pdf
https://www.esma.europa.eu/sites/default/files/library/esma35-43-2430_ta_on_mifid_ii_sanctions_and_measures.pdf
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measures in Article 70(6) of the MiFID II Directive; and (iv) and amend the current requirements in Article 86(1) of the MiFID 
II Directive on precautionary measures. 

Date of publication: 29/03/2021 

ESMA: Updated Q&A on the implementation of investor protection topics 

Status: Final 

ESMA published an updated version of its Q&A on investor protection and intermediaries under MiFID II and MiFIR. The 
updated version includes a new Q&A on the conditions to be met for inducements to be considered to enhance the quality of 
services to clients. ESMA analyses the meaning of "additional" or "higher-level" service, what it means to provide services to a 
relevant client, and the need for firms to demonstrate that quality enhancements are proportional to the level of inducements 
received. 

Date of publication: 29/03/2021 

Commission Delegated Regulation (EU) 2021/527 amending Commission Delegated Regulation (EU) 

2017/565 as regards the thresholds for weekly position reporting 

Status: Published in the OJ 

Date of entry into force: 29/03/2021 

Commission Delegated Regulation (EU) 2021/527 amending Commission Delegated Regulation (EU) 2017/565 as regards the 
thresholds for weekly position reporting has been published in the Official Journal of the EU. 

Date of publication: 26/03/2021 

Commission Delegated Regulation (EU) 2021/529 establishing RTS amending Delegated Regulation (EU) 

2017/583 as regards adjustment of liquidity thresholds and trade percentiles used to determine the size 

specific to the instrument applicable to certain non-equity instruments 

Status: Published in the OJ 

Date of entry into force: 15/04/2021 

Commission Delegated Regulation (EU) 2021/529 establishing regulatory technical standards amending Delegated Regulation 
(EU) 2017/583 as regards adjustment of liquidity thresholds and trade percentiles used to determine the size specific to the 
instrument applicable to certain non-equity instruments has been published in the Official Journal of the EU. 

Date of publication: 26/03/2021 

ESMA: Final Report on its technical advice on the criteria for data reporting service providers (DRSPs) 

Status: Final 

ESMA published the Final Report on its technical advice to the Commission on delegated acts relating to the criteria to identify 
those ARMs and APAs that, by way of derogation from MiFIR, on account of their limited relevance for the internal market, are 
subject to authorisation and supervision by a competent authority of a Member State. The technical advice includes feedback 
received by stakeholders to ESMA’s consultation paper. 

As the next steps, the European Commission will draft the delegated acts specifying the DRSP derogation criteria. ESMA will 
determine in the course of 2021 for existing DRSPs, and going forward for any future DRSP applicant, whether the criteria for a 
derogation are met. 

Date of publication: 23/03/2021 

https://www.esma.europa.eu/sites/default/files/library/esma35-43-349_mifid_ii_qas_on_investor_protection_topics.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32021R0527
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32021R0527
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32021R0529
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32021R0529
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32021R0529
https://www.esma.europa.eu/sites/default/files/library/esma74-362-1917_final_report_on_drsp_criteria_for_derogation.pdf
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ESMA: Final Reports on its technical advices on procedural rules for penalties imposed on data reporting 

service providers (DRSPs) and on Benchmark Administrators 

Status: Final 

Following December 2020’s consultation, ESMA has now published its Final Reports on its technical advices on procedural 
rules for penalties imposed on data reporting service providers (DRSPs) and on Benchmark Administrators. The final reports 
are each comprised of four sections and one annex: (i) background; (ii) scope of the proposed rules; (iii) brief summary of the 
feedback received to the consultation paper and response to the more general points raised by respondents; and (iv) different 
proposals on the content of the rules of procedure to impose penalties on benchmark administrators under the direct 
supervision of ESMA. Section 4 also includes ESMA’s assessment of the feedback received on the specific proposals that were 
consulted and the way forward following the assessment of this feedback. Annex I contains the mandate received from the 
Commission. 

As the next step, ESMA will submit its advices to the Commission and will publish it on ESMA’s website. 

 TA on procedural rules for penalties imposed on DRSPs 

 TA on procedural rules for penalties imposed on Benchmark Administrators 

Date of publication: 23/03/2021 

ESMA: Final report on the technical advice on ESMA’s fees to data reporting service providers (DRSPs) 

Status: Final 

Following November 2020’s consultation, ESMA has now published its final report on the technical advice on ESMA’s fees to 
data reporting service providers (DRSPs). The final report is comprised of eleven sections and an annex. 

As the next step, ESMA will submit the technical advice to the to the European Commission and will publish it on ESMA’s 
website. 

The fees relate only to the authorisation and supervision of DRSPs by ESMA. These fees have no effect on the fees charged by 
national competent authorities (NCAs) which supervise DRSPs that are authorised and supervised pursuant to Article 2(3) 
MiFIR. 

The document is relevant for DRSPs only. 

Date of publication: 23/03/2021 

ESMA: Public statement on the supervisory approach to position limits 

Status: Final 

ESMA published a statement on its supervisory approach to position limits for commodity derivatives under MiFID II. ESMA 
notes that as a result of the exemptions introduced by Directive 2021/338, to help the EU’s economic recovery from the Covid-
19 pandemic, from early 2022, the scope of commodity derivatives subject to position limits will be substantially reduced. ESMA 
sees merit, however, in already having in place a more favourable environment for the development of these non-significant 
commodity derivatives. ESMA therefore expects national competent authorities to not prioritise their supervisory actions 
towards (i) entities holding positions in commodity derivatives, other than agricultural commodity derivatives, with a net open 
interest below 300,000 lots; and (ii) positions that are objectively measurable as resulting from transactions entered into to fulfil 
obligations to provide liquidity on a trading venue as referred to in point (c) of the fourth subparagraph of Article 2(4) of 
MiFID II. 

Date of publication: 19/03/2021 

ESMA: Results of annual transparency calculations for equity and equity-like instruments 

Status: Final 

ESMA published the results of the annual transparency calculations for equity and equity-like instruments, which will apply from 
1 April 2021. The calculations made available include: (i) the liquidity assessment as per Articles 1 to 5 of Commission Delegated 
Regulation 2017/567; (ii) the determination of the most relevant market in terms of liquidity as per Article 4 of Commission 
Delegated Regulation 2017/587 (RTS 1); (iii) the determination of the average daily turnover relevant for the determination of 

https://www.esma.europa.eu/sites/default/files/library/esma43-370-282_final_report_on_mifir_drsps_fines.pdf
https://www.esma.europa.eu/sites/default/files/library/esma43-370-281_final_report_on_bmr_benchmark_administrators_fines_2.pdf
https://www.esma.europa.eu/sites/default/files/library/esma74-362-1830_final_report_on_drsp_fees.pdf
https://www.esma.europa.eu/sites/default/files/library/esma74-362-837_cp_on_drsp_fees.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-154-2365_statement_non_significant_liquidity_provision_1.pdf
https://www.esma.europa.eu/press-news/esma-news/esma-publishes-results-annual-transparency-calculations-equity-and-equity
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the pre-trade and post-trade large in scale thresholds; (iv) the determination of the average value of the transactions and the 
related standard market size; and (v) the determination of the average daily number of transactions on the most relevant market 
in terms of liquidity relevant for the determination of the tick-size regime. ESMA’s annual transparency calculations are based on 
the data provided to the Financial Instruments Transparency System (FITRS) by trading venues and approved publication 
arrangements in relation to the calendar year 2020.  

The transparency requirements based on the results of the annual transparency calculations published from 1 March 2021 for 
equity and equity-like instruments will apply from 1 April 2021 until 31 March 2022. From 1 April 2022 the next annual 
transparency calculations for equity and equity-like instruments, to be published by 1 March 2022, will become applicable. 

 Equity Transparency Calculation Results 

 Non-Equity Transparency Calculation Results 

Date of publication: 01/03/2021 

3.5 Short selling 

(i) EU 

ESMA: Decision not to renew the decision on reporting of net short position of 0.1% and above 

Status: Final 

The ESMA announced that it has decided not to renew its decision to require holders of net short positions in shares traded on 
an EU regulated market to notify the relevant national competent authority (NCA) if the position reaches, exceeds or falls below 
0.1% of the issued share capital. The measure, which has applied since 16 March 2020, will expire on 19 March 2021. The last 
reporting where the lower threshold of 0.1% applies will be in relation to 19 March 2021, and must be reported to NCAs by 22 
March 2021. From 20 March 2021 onwards, position holders will need to send notifications only if they reach or exceed the 
0.2% threshold again, while any outstanding net short position between 0.1% and 0.2% will not have to be reported. ESMA’s 
view is that with GDP forecasts showing moderate optimism for recovery, volatility decreasing and the main EU stock indices 
close to pre-pandemic levels, the current situation in financial markets no longer resembles the emergency situation required by 
the Short Selling Regulation to maintain the measure. ESMA notes that the overall level of net short positions is decreasing 
across the EU, reducing the risk that selling pressures could initiate or exacerbate potential negative developments connected 
with the evolution of the pandemic.  

In cooperation with the ESMA, the EFTA Surveillance Authority has also decided not to renew their current requirement for 
net short position holders to disclose positions of 0.1% and above, which was applicable to EEA EFTA States' markets until 19 
March 2021. 

Date of publication: 15/03/2021 

3.6 Transparency requirements/Shareholder requirements 

(i) EU 

ESMA: Proposal to improve the Transparency Directive (TD) following the Wirecard case 

Status: Final 

ESMA published a proposal aiming at the improvement of the Transparency Directive (TD) following the Wirecard case. ESMA 
recommends that the European Commission (EC) should consider modifying the TD to meet four aims. One of these aims is to 
improve the cooperation between authorities across the EU. Besides this, ESMA proposes better coordination and governance 
on a national level in order to clarify the responsibilities, reporting obligations, and roles when delegation or designation models 
concerning enforcement of financial information are implemented. 

In addition, the letter addresses some of the shortcomings that emerged in the conduct of the ESMA Peer Reviews on the 
application of Guidelines on Enforcement of financial information in 2017 and in the context of the Wirecard case. 

Date of publication: 03/03/2021 

https://registers.esma.europa.eu/publication/searchRegister?core=esma_registers_fitrs_equities
https://registers.esma.europa.eu/publication/searchRegister?core=esma_registers_fitrs_nonequities
https://www.esma.europa.eu/press-news/esma-news/esma-allow-decision-reporting-net-short-position-01-and-above-expire
https://www.eftasurv.int/newsroom/updates/temporary-requirement-net-short-position-holders-disclose-positions-01-and-above
https://www.esma.europa.eu/sites/default/files/library/esma32-51-818_letter_to_the_ec_on_next_steps_following_wirecard.pdf
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4. Market infrastructure 

4.1 Custody rules 

(i) EU 

EC: Roadmap on the Central Securities Depositories Regulation (CSDR) review   

Status: Consultation 

Deadline for the submission of comments: 05/04/2021 

The EC published an impact inception assessment (referred to as a roadmap) on the CSDR review. The review will assess how 
the EU rules on CSDs are working, especially: (i) how CSDs are able to operate in different countries across the EU; (ii) how 
requests to use their services are handled; and (iii) whether there are other substantive barriers to competition in this sector that 
need to be addressed. Depending on the findings the EC may adopt a legislative proposal, expected in Q4 2021-Q1 2022. This 
work will also contribute to the development of a more integrated post-trading landscape in the EU (referred to as the CSDR 
REFIT). CSDR REFIT will build on the conclusions of an EC report to be published in H1 2021. The aim of the initiative is to 
ensure that the objectives of CSDR – to promote safe, efficient and smooth settlement by laying down uniform requirements for 
the settlement of financial instruments in the Union and rules on the organisation and conduct of CSDs – are met in a more 
proportionate, effective and efficient manner. In addition, the initiative will aim at simplifying any CSDR requirements which 
may impose an unnecessary burden. 

Date of publication: 08/03/2021 

4.2 EMIR 

(i) EU 

ESMA: Technical advice to EC on simplification and harmonisation of fees to TRs under EMIR and SFTR 

Status: Consultation 

Deadline for the submission of comments: 24/04/2021 

ESMA began consulting on technical advice to the EC on the simplification and harmonisation of fees to TRs under EMIR and 
the SFTR. ESMA proposes, in the context of the registration fees: (i) two alternatives on the simplification of fees, one keeping 
two layers of TRs and another one with a single fixed fee; (ii) a simplification of the way to determine the turnover of TRs for 
the purposes of calculation of the annual supervisory fees by including only revenues and excluding activity figures. In addition, 
ESMA has specifically defined the calculation of lower fees in the case of extension of registration under SFTR, or in the case of 
concurrent application under both regimes; and (iii) a simplification of the calculation of fees for recognition of third country 
TRs and the different payment conditions, by setting a single deadline for payment by 31 March. 

ESMA aims to publish its final report in Q2. 

The act is relevant for TRs only. 

Date of publication: 24/03/2021 

EC: Commission Delegated Regulation …/… amending Delegated Regulations (EU) No 1003/2013 and 

(EU) 2019/360 as regards the annual supervisory fees charged by the ESMA to trade repositories for 2021 

Status: Adopted by EC 

Article 62 of Regulation (EU) No 1095/2010 provides that the revenues of the European Securities and Markets Authority 
(ESMA) consist of fees paid to ESMA in the cases specified in Union legislation, together with contributions from national 
public authorities, a subsidy from the Union as well as any voluntary contribution from Member States or observers and agreed 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12649-Central-securities-depositories-review-of-EU-rules
https://www.esma.europa.eu/sites/default/files/library/esma74-362-1864_cp_technical_advice_on_simplification_tr_fees_under_sftr_and_emir.pdf
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1874-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2021/EN/C-2021-1874-F1-EN-MAIN-PART-1.PDF
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charges for publications, training, and for any other services provided by ESMA when specifically requested by one or more 
competent authorities. 

ESMA is the supervisor in the Union of trade repositories, which are the infrastructures responsible for the collection and 
maintenance of the records of derivatives and securities financing transactions. As such, ESMA authorises trade repositories and 
supervises their compliance with the relevant regulatory requirements. Trade repositories pay to ESMA a one-off registration fee 
and an annual supervisory fee. 

From November 2020 on, ESMA consulted the proposal to modify the methodology for the calculation of annual fees paid by 
trade repositories to ESMA in 2021 by changing the reference period for the calculation of the applicable turnover of trade 
repositories from 2020 to January to June 2021. 

Now, the EC has adopted a Delegated Regulation amending Delegated Regulations (EU) 1003/2013 and (EU) 2019/360 as 
regards the annual supervisory fees charged by ESMA to trade repositories (TRs) for 2021. Two of the four TRs based in the 
UK have transferred part of their business to the EU creating new entities established in the EU in order to continue providing 
services and activities to counterparties established in the EU post Brexit. These new TRs effectively started their activity in the 
EU in January 2021. To ensure that they pay a supervisory fee which is proportionate to their actual turnover in the EU for this 
year, the EC proposes to include a new article in each of the two delegated regulations. This new article changes the reference 
period for the calculation of the applicable turnover of TRs from 2020 to January to June 2021. 

If neither the Council of the EU or the EP object, the Delegated Regulation will be published in the OJ and will enter into force 
the day after its publication. 

The act is relevant for TRs only. 

Date of publication: 24/03/2021 

ESAs: Joint Q&As on Bilateral Margining 

Status: Final 

The ESAs published a set of joint Q&As on bilateral margin requirements under Article 11(15) of EMIR. The Q&As cover: (i) 
intragroup transactions – in particular on: (a) the scope of the partial exemption from the requirement related to the exchange of 
collateral for OTC derivatives contracts not cleared by a central counterparty; and (b) which competent authority should decide 
on an intragroup exemption where a counterparty is a financial counterparty and the other counterparty is a non-financial 
counterparty and they are established in different Member States; and (ii) the scope of the covered bonds exemption, in relation 
to the Article 30 exemption in the RTS 2016/2251. 

Date of publication: 19/03/2021 

EC: Consultation on draft Delegated Regulation extending the transitional period referred to in Article 

89(1) of EMIR  

Status: Consultation  

Deadline for the submission of comments: 13/04/2021 

The EC published a draft Delegated Regulation extending the transitional period under Article 89(1) of EMIR for consultation. 
EMIR provides for a temporary exemption from the clearing obligation for pension scheme arrangements (PSAs) meeting 
certain criteria – this transitional period is set out under Article 89(1) of EMIR and provides further time for central 
counterparties (CCPs), PSAs and clearing members to develop viable technical solutions which would allow PSAs to meet the 
cash variation margin calls of CCPs. The EC notes that the temporary exemption has been extended over the years, since no 
viable technical solution has emerged – the recent review of EMIR prolonged the exemption until 18 June. In accordance with 
Article 85(2), it is possible to further extend it by two years maximum. Through this draft Delegated Regulation, the EC is 
proposing to prolong the existing exemption by an additional year. 

Date of publication: 16/03/2021 

https://www.eba.europa.eu/sites/default/documents/files/document_library/About%20Us/Governance%20structure/JC/Joint%20Committee%20pages/964211/Joint%20ESA%20QAs%20BM%20for%20publication.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12837-Commission-delegated-act-on-the-extension-of-the-exemption-from-the-clearing-obligation-for-pension-scheme-arrangements
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12837-Commission-delegated-act-on-the-extension-of-the-exemption-from-the-clearing-obligation-for-pension-scheme-arrangements
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EC: Consultation on draft Delegated Regulation supplementing EMIR on FRANDT commercial terms for 

clearing services for OTC derivatives 

Status: Consultation  

Deadline for the submission of comments: 07/04/2021 

The EC began consulting on a draft Delegated Regulation supplementing EMIR by specifying the conditions under which the 
commercial terms for clearing services for OTC derivatives are to be considered to be fair, reasonable, non-discriminatory and 
transparent (FRANDT). The draft Delegated Regulation specifies the conditions based on: (i) fairness and transparency 
requirements with respect to fees, prices, discount policies and other general contractual terms and conditions regarding the 
price list, without prejudice to the confidentiality of contractual arrangements with individual counterparties; (ii) factors that 
constitute reasonable commercial terms to ensure unbiased and rational contractual arrangements; (iii) requirements that 
facilitate clearing services on a fair and non-discriminatory basis, having regard to related costs and risks, so that any differences 
in prices charged are proportionate to costs, risks and benefits; and (iv) risk control criteria for the clearing member or client 
related to the clearing services offered.  

EMIR REFIT introduced an obligation on clearing members and clients providing clearing services, whether directly or 
indirectly, to provide those services under FRANDT commercial terms. The requirement to apply FRANDT terms will apply 
from 18 June 2021. 

Date of publication: 11/03/2021 

4.3 Clearing, settlement, and CCPs related rules other than in the 
context of derivatives 

(i) EU 

ESMA: Chair of CCP Supervisory Committee speech on risks associated with CCPs and supervisory 

responses 

Status: Final 

ESMA published a speech by Klaus Löber, chair of ESMA's CCP Supervisory Committee, which includes a discussion on some 
of the major risks emerging in the domain of CCPs in connection with recent market and environmental developments, 
including: (i) post-Brexit change – while the temporary recognition of the UK CCPs has allowed for a smooth transition from 
the previous EU CCP regime to the new third-country regime, at the same time Brexit resulted in two major CCPs of systemic 
importance for the EU to operate from outside its jurisdiction. By mid-2022, the Committee will assess whether the services 
provided by the two Tier 2 CCPs, or some of them, are of a systemic nature that is too substantial to be safely provided from 
abroad; (ii) procyclicality – in early 2020 the pandemic exacerbated market volatility, however EU CCPs’ risk models generally 
performed well; (iii) operational risk and cyber risk – during lockdowns and other forms of restrictions to local mobility, CCPs 
had to adapt to new working conditions and adjusted business continuity procedures. The Committee is going to review 
supervisory activities in respect of CCPs’ operational and cyber resilience in order to identify and promote best practices in this 
field; (iv) environmental risk – this is becoming an increasingly pressing concern. These events may affect a CCP in various ways, 
for example: (a) through a direct impact on market prices of assets it clears; (b) through a direct or indirect impact on its 
business continuity following operational disruptions; or (c) through “transition risk”, consisting of the risk of a sharp change in 
asset prices following a technological and/or regulatory change; and (v) interdependencies – the interconnection between banks 
and CCPs can be a critical channel of propagation of systemic risk. 

Date of publication: 24/03/2021 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12343-An-act-specifying-when-commercial-terms-of-central-clearing-are-fair-reasonable-non-discriminatory-and-transparent-
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12343-An-act-specifying-when-commercial-terms-of-central-clearing-are-fair-reasonable-non-discriminatory-and-transparent-
https://www.esma.europa.eu/sites/default/files/library/keynote_speech_kl_derivatives_forum_23_march_2021.pdf
https://www.esma.europa.eu/sites/default/files/library/keynote_speech_kl_derivatives_forum_23_march_2021.pdf
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5. Anti-money laundering 

(i) Germany 

Law to improve the criminal law fight against money laundering (Gesetz zur Verbesserung der 
strafrechtlichen Bekämpfung der Geldwäsche) 

Status: Published in the Federal Gazette 

Date of entry into force: 18/03/2021 

The law to improve the criminal law fight against money laundering has been published in the German Federal Gazette. 

The law serves to implement the Directive (EU) 2018/1673 of the European Parliament and of the Council of 23 October 2018 
on combating money laundering by criminal law that came into force on 2 December 2018 (AMLD 6). The Directive lays down 
minimum rules on the definition of criminal offences and sanctions to combat money laundering and must be transposed into 
national law by 3 December 2020. 

Generally, German law already covered most of the requirements of AMLD 6. The new law does not directly amend the 
German AML Act (Geldwäschegesetz – GwG); however, AMLD 6 requires an extension of the catalogue of AML relevant acts 
(Vortaten). The new law explicitly states that it goes beyond the requirements of AMLD 6 and leads to a wider extension of these 
acts. In particular, it amends the German Penal Code (Strafgesetzbuch – StGB) as regards the AML provision. Such amendments 
indirectly have implications for the AML obligations of institutions.  

We can provide you with DeltaViews/markups (Lesefassung) of amendments of affected acts upon request. More generally, we 
can provide DeltaViews of all existing key regulatory acts shortly after the publication of the draft versions on our RegGateway. 
Please ask for access. 

Date of publication: 17/03/2021 

(ii) EU 

EBA: Consultation on changes to its Guidelines on Risk-based AML/CFT supervision 

Status: Consultation  

Deadline for the submission of comments: 17/06/2021 

The EBA published a consultation paper on changes to its guidelines on risk-based supervision of credit and financial 
institutions’ compliance with AML/CFT obligations under MLD4. The proposed changes address the key obstacles to effective 
AML/CFT supervision that the EBA has identified during its review of the existing guidelines, including the effective use of 
different supervisory tools to meet the supervisory objectives. The changes that the EBA is proposing include practical step-by-
step approaches to addressing those aspects of AML/CFT supervision that competent authorities have found particularly 
challenging. Furthermore, the revised guidelines focus on helping the supervisors identify and manage ML/TF risks more 
effectively, including the risks that may arise from de-risking practices in some sectors or member states by providing greater 
detail on ML/TF risk assessments and by requiring to develop a robust supervisory strategy and plan that are based on those risk 
assessments. 

Date of publication: 17/03/2021 

EBA: Opinion on the risks of money laundering and terrorist financing affecting the European Union’s 

financial sector 

Status: Final 

The EBA published its biennial opinion on risks of money laundering (ML) and terrorist financing (TF) affecting the EU’s 
financial sector. The ML and TF risks identified by the EBA include those that are applicable to the entire financial system (for 
instance, the use of innovative financial services) while others affect specific sectors (such as de-risking). The list also includes 
ML and TF risks that emerge from wider developments such as the Covid-19 pandemic that has an impact on both firms’ anti-

http://www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_BGBl&jumpTo=bgbl121s0327.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20on%20revised%20Guidelines%20on%20risk-based%20AML-CFT%20supervision%20/964006/CP%20on%20the%20revised%20Guidelines%20on%20Risk-Based%20Supervision.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Opinions/2021/963685/Opinion%20on%20MLTF%20risks.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Opinions/2021/963685/Opinion%20on%20MLTF%20risks.pdf
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money laundering (AML) and counter terrorist financing (CTF) compliance and competent authorities’ supervision. The opinion 
sets out recommendations to competent authorities aimed at closing these gaps. 

Date of publication: 03/03/2021 

EBA: Final report on revised AML and CTF risk factors guidelines under the Fourth Money Laundering 

Directive (MLD4) 

Status: Final 

The EBA published its final report setting out revised guidelines on customer due diligence (CDD) and the factors credit and 
financial institutions should consider when assessing money laundering (ML) and terrorist financing (TF) risk associated with 
business relationships and occasional transactions under Articles 17 and 18(4) of MLD4. The EBA states that to support firms’ 
AML/CFT compliance efforts and enhance the ability of the EU’s financial sector effectively to deter and detect ML/TF, these 
guidelines have been updated regarding: (i) business-wide and individual ML/TF risk assessments; (ii) customer due diligence 
measures including on the beneficial owner; (iii) TF risk factors; and (iv) new guidance on emerging risks, such as the use of 
innovative solutions for CDD purposes. The guidelines will be translated into the official EU languages and published on the 
EBA website, and will apply three months after publication in all EU official languages. Upon the date of application, the 
original guidelines will be repealed and replaced with the revised guidelines. 

Date of publication: 01/03/2021 

(iii) International 

FATF: Draft updated Guidance for a risk-based approach to virtual assets and VASPs 

Status: Consultation 

Deadline for the submission of comments: 20/04/2021 

The FATF began consulting on updated draft guidance on the risk-based approach to virtual assets (VAs) and virtual asset 
service providers (VASPs). The guidance is updated in six main areas, to: (i) clarify the definitions of VA and VASP to make 
clear that these definitions are expansive and there should not be a case where a relevant financial asset is not covered by the 
FATF Standards (either as a VA or as a traditional financial asset); (ii) provide guidance on how the FATF Standards apply to 
so-called stablecoins; (iii) provide additional guidance on the risks and potential risk mitigants for peer-to-peer transactions; (iv) 
provide updated guidance on the licensing and registration of VASPs; (v) provide additional guidance for the public and private 
sectors on the implementation of the ‘travel rule’; and (vi) include Principles of Information-Sharing and Co-operation Amongst 
VASP Supervisors. The Guidance has also been updated to reflect the passage of time and the publication of other relevant 
FATF reports. In addition to revising the guidance, the FATF is also considering the implementation of the revised FATF 
standards on VAs and VASPs, and whether further updates are necessary, through a second 12-month review. Relevant issues 
identified in the consultation, which are outside the scope of this review, may be considered through that review. 

The FATF will make further amendments at its June 2021 meetings. 

Date of publication: 22/03/2021 

FATF: Launch of new project on mitigating the unintended consequences of the FATF standards 

Status: Final 

The FATF announced that it launched a new project to study and mitigate the unintended consequences resulting from the 
incorrect implementation of the FATF Standards, in February. The project will focus on four main areas: (i) de-risking, or the 
loss or limitation of access to financial services – in particular, this practice has affected non-profit organisations (NPOs), money 
value transfer service providers, and correspondent banking relationships; (ii) financial exclusion, a phenomenon whereby 
individuals are excluded from the formal financial system and denied access to basic financial services; (iii) suppression of NPOs 
or the NPO sector as a whole through non-implementation of the FATF’s risk-based approach; and (iv) threats to fundamental 
human rights stemming from the misuse of the FATF Standards or anti-money laundering and countering the financing of 

https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2021/963637/Final%20Report%20on%20Guidelines%20on%20revised%20ML%20TF%20Risk%20Factors.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2021/963637/Final%20Report%20on%20Guidelines%20on%20revised%20ML%20TF%20Risk%20Factors.pdf
http://www.fatf-gafi.org/media/fatf/documents/recommendations/March%202021%20-%20VA%20Guidance%20update%20-%20Sixth%20draft%20-%20Public%20consultation.pdf
http://www.fatf-gafi.org/publications/financialinclusionandnpoissues/documents/unintended-consequences-project.html
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terrorism (AML/CFT) assessment processes to enact, justify, or implement laws, which may violate rights such as due process 
or the right to a fair trial.  

The FATF will conduct the project in two phases: (a) Phase One: research and engagement – the project team will analyse these 
unintended consequences resulting from the misuse of the FATF’s Standards on preventing and combating money laundering 
and the financing of terrorism; and (b) Phase Two: solutions – this will develop options that the FATF could consider to 
prevent and mitigate these unintended consequences. 

Date of publication: 18/03/2021 

FATF: Joint EG-FATF Trade-Based Money Laundering Risk Indicators 

Status: Final 

The FATF and the Egmont Group of Financial Intelligence Units (FIUs) published a joint report on trade-based money 
laundering (TBML) risk indicators. A risk indicator demonstrates or suggests the likelihood of the occurrence of unusual or 
suspicious activity. The risk indicators are derived from a sampling of the data received by FATF and the Egmont Group of 
FIUs in the course of the TBML project. The risk indicators are relevant to both the public and private sectors. While several 
indicators identified may not appear to have a direct or exclusive connection with TBML, and may be indicative of other forms 
of money laundering or another illicit activity, the report notes that they may nonetheless be relevant when trying to identify 
TBML. 

Date of publication: 11/03/2021 

FATF: Guidance on Risk-Based Supervision 

Status: Final 

The FATF published guidance for supervisors on how to assess risks in the sectors that they oversee and adapt their resources 
accordingly and includes strategies to address common challenges. FATF has set out: (i) high-level guidance; (ii) practical advice 
to address common implementation challenges; and (iii) country examples, including strategies and examples of supervision of 
designated non-financial business and professions and virtual asset service providers.  

FATF notes that the guidance should be read alongside forthcoming guidance on proliferation financing which explains new 
requirements introduced in October 2020 for countries and regulated entities to assess proliferation financing risks and 
implement risk-based measures. 

Date of publication: 04/03/2021 

FATF: Consultation on draft guidance on proliferation financing risk assessment and mitigation 

Status: Consultation 

Deadline for the submission of comments: 09/04/2021 

The FATF published a consultation on its draft guidance on proliferation financing risk assessment and mitigation. The FATF 
notes that in October 2020, it revised Recommendation 1 and its Interpretive Note (R.1 and INR.1) to require countries, 
financial institutions and designated non-financial businesses and professions to identify, assess, understand and mitigate their 
proliferation financing risks.  The FATF states that the guidance seeks to develop a common understanding about the impact of 
the amendments to R.1 and INR.1, in particular, on how countries and private sector entities could implement the new 
requirements to assess and mitigate proliferation financing risks given the rules-based nature of the targeted financial sanctions 
under Recommendation 7. The FATF notes that the purpose of the guidance is to provide: (a) guidance to assist public and 
private sectors in implementing the new requirements to identify, assess and understand their proliferation financing risk as 
defined in R.1; (b) guidance to assist public and private sectors in implementing the requirement to mitigate the proliferation 
financing risks which they identify; and (c) additional guidance to supervisors/self-regulatory bodies on supervision or 
monitoring of proliferation financing risk assessment and mitigation. 

Date of publication: 01/03/2021 

http://www.fatf-gafi.org/media/fatf/content/images/Trade-Based-Money-Laundering-Risk-Indicators.pdf
http://www.fatf-gafi.org/media/fatf/documents/Guidance-Risk-Based-Supervision.pdf
http://www.fatf-gafi.org/publications/fatfgeneral/documents/public-consultation-proliferation-financing-risk.html
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FATF: Outcomes from its February plenary meeting 

Status: Final 

The FATF published a document setting out the outcomes of its second plenary meeting that took place on 22, 24 and 25 
February. Amongst other things, during the discussions, delegates finalised work in a number of important areas: (i) guidance to 
help countries take an effective, risk-based approach to supervision; (ii) guidance investigating and prosecuting TF; and (iii) work 
on illicit arms trafficking and TF. Delegates also agreed to release for public consultation draft guidance to assist countries, 
financial institutions and designated non-financial businesses and professions in identifying, assessing and mitigating the risks of 
the financing of the proliferation of weapons of mass destruction, as well as updated guidance on virtual assets and virtual asset 
service providers. The FATF also advanced its work on ongoing key issues, including digitalisation – in particular, the FATF 
agreed to start new work on digital transformation of AML/CFT for operational agencies. The FATF also continued discussions 
on the strategic review. Furthermore, delegates explored potential amendments to further strengthen the FATF requirements on 
beneficial ownership. 

Date of publication: 26/02/2021  

http://www.fatf-gafi.org/publications/fatfgeneral/documents/outcomes-fatf-plenary-february-2021.html
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6. Payments 

6.1 Payment services/E-money 

(i) EU 

EC: Consultation on instant payments 

Status: Consultation 

Deadline for the submission of comments: 23/06/2021 

The EC has launched a public consultation on instant payments aiming to identify the concerns that would need to be addressed 
to incentivise EU payments market players to offer innovative, convenient, safe and cost-efficient pan-European payment 
solutions based on instant credit transfers. At the same time, it shall help establish what features and safeguards would enable the 
users to reap the benefits of instant payments to the fullest. 

This public consultation is addressed to a broad range of stakeholders: payment services users (consumers, corporate users and 
merchants), payment service providers (PSPs) and providers of supporting technical services, clearing and settlement 
mechanisms, relevant public authorities, national regulators and others. 

Date of publication: 31/03/2021 

EC: Targeted consultation on instant payments 

Status: Consultation 

Deadline for the submission of comments: 02/06/2021 

The EC has launched a targeted consultation on instant payments aiming to collect information of a technical nature from 
payment service providers (PSPs) and providers of supporting technical services. Questions cover a number of areas, including 
PSPs’ adherence to an instant credit transfer scheme, PSPs’ liquidity management, compliance with the sanctions screening 
obligations with respect to instant credit transfers, addressing the risk of incorrect identification of the beneficiary, and 
development of interoperable front user solutions. The consultation will inform the EC on remaining obstacles as well as 
possible enabling actions that it could take to ensure a wide availability and use of instant payments in the EU. It will also enable 
the EC to decide on whether EU coordinated action and/or policy measures are warranted in order to ensure that a critical mass 
of EU PSPs offer instant credit transfers. The consultation also seeks to identify factors that would be relevant for fostering 
customer demand towards instant credit transfers. 

This targeted consultation complements the online public consultation of all stakeholders that has been launched on 31 March 
(see entry above). 

 Consultation strategy 

Date of publication: 25/03/2021 

CoEU: Conclusions on EU Retail Payments Strategy 

Status: Final 

The Council of the EU has adopted conclusions on the EC’s Retail Payments Strategy for the EU. Among other things, the 
Council welcomes the comprehensive Retail Payments Strategy set out by the EC and lends its full support to the overall aims of 
the strategy, such as ensuring a competitive and innovative retail payments market in the EU, promoting the uptake of instant 
payments, and creating the conditions for the development of EU-wide payment solutions to decrease the EU’s dependency on 
major global players in this area. The Council also highlights the many challenges to be taken into account when further 
developing and regulating the market, such as financial inclusion, security and consumer protection, data protection and 

anti‑money laundering aspects, and gives the EC a strong political mandate for pushing forward initiatives to promote the 

https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/2021-instant-payments-consultation-document_en.pdf
https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/2021-instant-payments-targeted-consultation-document_en.pdf
https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/2021-instant-payments-consultation-document_en.pdf
https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/2021-instant-payments-consultation-strategy_en.pdf
https://data.consilium.europa.eu/doc/document/ST-7225-2021-INIT/en/pdf
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strategy’s aims and for presenting legislative proposals, where appropriate. This includes a comprehensive review of the PSD2 to 
take account of the developments in the market and the challenges encountered in its implementation. 

Date of publication: 22/03/2021 

CoEU: Permanent Representatives Committee (COREPER) is being suggested to invite the Council to 

approve conclusions on EU Retail Payments Strategy 

Status: Final 

The Council of the EU (CoEU) published an “I/A” item note from the Council's General Secretariat to COREPER relating to 
conclusions on the EU Retail Payments Strategy. It is suggested that COREPER invites the Council to approve the conclusions 
on the EU Retail Payments Strategy which are set out in a separate note (dated 8 March). COREPER has confirmed its 
agreement on the text of the conclusions. Among other things, the conclusions: (i) agree that the development of a clear vision 
and the placing of future actions under a single, coherent and overarching policy framework are of crucial importance, while 
acknowledging that the EU is a single market with several currencies, and that consumer preferences vary across member states; 
(ii) highlight, in particular, the objectives of promoting the widespread use of instant payments, along with other payment 
solutions, having a legislative toolkit that can meet the challenges created by the move towards digitalisation, and promoting an 
innovative, open, resilient, safe and inclusive payments ecosystem; (iii) consider that legislative action may be needed to promote 
adherence to the SEPA Instant Credit Transfer Scheme; (iv) support an extension of the scope of the Settlement Finality 
Directive to include e-money and payment institutions; and (v) encourage the adoption of the ISO 20022 global standard in 
order to facilitate the inclusion of richer data in payment messages. 

Date of publication: 12/03/2021 

EC: Roadmap regarding initiative on instant payments in the EU 

Status: Consultation  

Deadline for the submission of comments: 07/04/2021 

The EC published for consultation a draft roadmap (impact assessment) regarding a proposal for an EU-wide instant payment 
scheme, as part of the EU Retail Payments Strategy. The objective of the draft roadmap is to foster pan-European market 
initiatives based on instant payments, which would ensure that anyone holding a payment account in the EU could be able to 
receive and send an instant credit transfer from and to any other payment account in the EU. The EC explains that the roadmap 
for the initiative will investigate whether: (i) new legislation is needed in this field, (ii) non-legislative measures would be 
appropriate, or (iii) other policy options are suitable. The roadmap notes that a non-legislative option could consist in exploring 
possibilities of actively promoting the voluntary participation of payment service providers (PSPs) in relevant standardisation 
processes or schemes, awareness raising campaigns addressed to payments services users, and/or setting up a structured dialogue 
with national payments communities to coordinate national plans for promoting the uptake of instant payments. The roadmap 
also notes that legislative options could, on the basis of further analysis, cover a mixture of possible ‘enabling’ measures fostering 
the full roll-out of instant payments, and could include any combination of factors, including effective incentives for PSPs to 
offer instant credit transfers in euro, which could be constructed in a manner similar to that adopted in the past in the SEPA 
Regulation for SEPA Credit Transfers and Direct Debits.    

The EC’s indicative plan is to adopt a proposal for a Regulation in Q1 2022. 

Date of publication: 10/03/2021 

 

https://data.consilium.europa.eu/doc/document/ST-7014-2021-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-7014-2021-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-6694-2021-REV-1/en/pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12931-Instant-Payments-
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7. Banking union 

7.1 Single Supervisory Mechanism (SSM) 

(i) Eurozone 

Decision (EU) 2021/490 of the ECB on the total amount of annual supervisory fees for 2020 

Status: Published in the OJ 

Date of entry into force: 28/03/2021 

ECB Decision (EU) 2021/490, on the total amount of annual supervisory fees under the single supervisory mechanism (SSM) 
for 2020, was published in the OJ. The ECB has set the total amount of annual supervisory fees for 2020 at €514,314,706. Each 
category of supervised entities and supervised groups shall pay: (a) significant supervised entities and significant supervised 
groups – €476,526,421; and (b) less significant supervised entities and less significant supervised groups – €37,788,285. 

Date of publication: 23/03/2021 

ECB: Guide to the method of setting administrative pecuniary penalties pursuant to Article 18(1) and (7) of 

Council Regulation (EU) No 1024/2013 

Status: Final 

The ECB published a guide on its method of determining penalties for regulatory breaches under Article 18(1) and (7) of the 
Regulation establishing the Single Supervisory Mechanism (SSM Regulation). The guide outlines the principles and methods for 
calculating the penalties used to sanction banks for breaches of prudential requirements. The guide clarifies that the ECB sets 
the level of a penalty in relation to the severity of the breach and, in order to ensure proportionality, also to the size of the 
supervised entity. For breaches classified as very severe or below, the ECB sets the base amount for the penalty either with 
reference to a predefined “penalty grid” according to the severity of the breach and the size of the institution, or by multiplying 
the total profits gained or losses avoided, if they can be determined, by an amount corresponding to the severity of the breach. 
Where breaches are classified as extremely severe, the ECB sets the base amount as a percentage of the supervised entity’s total 
annual turnover. In a final step, the ECB may increase or reduce the base amount to account for all mitigating and aggravating 
circumstances and ensure that the penalty is proportionate, effective and dissuasive. 

Date of publication: 02/03/2021 

7.2 Single Resolution Mechanism (SRM)  

(i) EU 

Commission Delegated Regulation (EU) 2021/517 amending Delegated Regulation (EU) 2017/2361 as 

regards the arrangements for the payment of contributions to the administrative expenditures of the Single 

Resolution Board 

Status: Published in the OJ 

Date of entry into force: 26/03/2021 

Commission Delegated Regulation (EU) 2021/517 amending Delegated Regulation (EU) 2017/2361 as regards the 
arrangements for the payment of contributions to the administrative expenditures of the SRB was published in the OJ. 
Regulation (EU) 2019/2155 of the ECB changed the system whereby the ECB collects the data for determining the supervisory 
fees, from the advance payment of annual supervisory fees to the ECB, to a system where fees are levied only after the end of 
the relevant fee period, once the actual annual expenditures have been determined, which requires the ECB to issue a fee notice 
to each fee debtor annually, within six months after the start of the following fee period. Because the ECB now raises the 
supervisory fees only after the start of the SRB’s financial year, the deadlines for the transmission of data from the ECB to the 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32021D0490
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssm.guidetothemethodofsettingadministrativepecuniarypenalties_202103~400cbafa55.en.pdf
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssm.guidetothemethodofsettingadministrativepecuniarypenalties_202103~400cbafa55.en.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32021R0517
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32021R0517
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32021R0517


   

 

allenovery.com 
 

 39 

SRB no longer enable it to calculate and raise in advance the annual contributions due for a given financial year. The Delegated 
Regulation: (i) amends the current system of invoicing of the SRB; and (ii) sets out transitional arrangements that will allow the 
SRB to raise contributions for the year 2021 based on the same data that were used for the collection of 2020 contributions – as 
a result of the change to the levying system, there will be a gap in the transmission of data from the ECB to the SRB from 
December 2019 to June 2021. 

Date of publication: 25/03/2021 
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8. Institutional supervisory framework 

(i) International 

IOSCO: Work programme 2021-2022 

Status: Final 

IOSCO published its work programme for 2021-2022. IOSCO notes that the work programme encompasses work with respect 
to two new priorities, namely: (i) financial stability and systemic risks of non-bank financial intermediation activities (NBFI); and 
(ii) risks exacerbated by the Covid-19 pandemic – misconduct risks, fraud, and operational resilience. Furthermore, IOSCO 
states that with concerns persisting about the continuing impact of the pandemic on global economic activity and the macro-
financial outlook, the response to the pandemic will remain a core focus of the work programme. With respect to sustainability-
related issues in capital markets, IOSCO will continue to focus, under the stewardship of its Sustainable Finance Task Force 
(STF), on three main areas covering: (a) sustainability-related disclosures for issuers; (b) sustainability-related disclosures for asset 
managers, including greenwashing; and (c) credit rating agencies, ESG ratings, and ESG data providers. IOSCO will also further 
its efforts in other important areas, including: (1) matters of special importance to growth and emerging markets; (2) the ongoing 
implications for securities markets of financial innovation and digitalisation developments through the ICO and FinTech 
Networks; (3) its collaboration with other standard setting bodies; (4) implementation monitoring; (5) capacity building for its 
members; and (6) supporting investor education as a critical pillar of investor protection. 

Date of publication: 01/03/2021 

 

 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD673.pdf
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9. Investment funds 

(i) EU 

ESMA: Updated Q&As on the application of the Undertakings for Collective Investment in Transferable 

Securities Directive (UCITS) 

Status: Final 

ESMA published an updated version of its Q&As on the application of the UCITS Directive. ESMA has added two new Q&As 
on its guidelines on performance fees in UCITS and certain types of alternative investment funds (AIFs). The Q&As provide 
clarification on the crystallisation of performance fees and the timeline of the application of the performance reference period. 

Date of publication: 30/03/2021 

ESMA: Updated Q&As on the application of the Alternative Investment Fund Managers Directive 

(AIFMD) 

Status: Final 

ESMA published an updated version of its Q&As on the application of the AIFMD. ESMA has added two new Q&As on its 
guidelines on performance fees in UCITS and certain types of alternative investment funds (AIFs). The Q&As provide 
clarification on the: (i) crystallisation of performance fees; (ii) timeline of the application of the performance reference period; 
and (iii) scope of the guidelines in respect of European long-term investment funds (ELTIFs). 

Date of publication: 30/03/2021 

ESMA: Consultation on the framework for EU Money Market Funds 

Status: Consultation 

Deadline for the submission of comments: 30/06/2021 

ESMA launched a consultation on potential reforms of the EU Money Market Funds Regulation (MMFR) aimed to review the 
stress experienced by MMFs during the March 2020 crisis and assess the roles played by markets, investors and regulation, and 
proposes potential reforms. With the consultation, ESMA proposes four types of potential reforms for MMFs: (i) reforms 
targeting the liability side of MMFs such as decoupling regulatory thresholds from suspensions/gates to limit liquidity stress, and 
to require MMF managers to use liquidity management tools such as swing pricing; (ii) reforms targeting the asset side of MMFs 
by e.g. reviewing requirements around liquidity buffers and their use; (iii) reforms targeting both the liability and asset side of 
MMFs by reviewing the status of certain types of MMFs such as stable Net Asset Value (NAV) MMFs and Low Volatility Net 
Asset Value (LVNAV); and (iv) reforms that are external to MMFs themselves by assessing whether the role of sponsor support 
should be modified. In addition, ESMA is also gathering feedback from stakeholders on other potential changes, particularly 
linked to ratings, disclosures and stress testing. 

Date of publication: 26/03/2021 

ESMA: Results of the 2020 Common Supervisory Action (CSA) on UCITS liquidity risk management 

(LRM) 

Status: Final 

ESMA published the results of the 2020 common supervisory action (CSA) on the supervision of UCITS managers' liquidity risk 
management (LRM). ESMA notes that overall, most UCITS managers have demonstrated that they have implemented and 
applied sufficiently sound LRM processes. However, in a few cases, some adverse supervisory findings were identified, 
particularly linked to documentation, procedures and methodology. In some cases, the liquidity assessment before investing 
should be strengthened, as well as the data reliability verification and the internal control framework. To further improve the 
quality of LRM processes, ESMA requests that market participants critically review their LRM frameworks to ensure that none 
of these adverse supervisory findings exist in their frameworks. More generally, they should also ensure ongoing compliance 

https://www.esma.europa.eu/sites/default/files/library/esma34_43_392_qa_on_application_of_the_ucits_directive.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34_43_392_qa_on_application_of_the_ucits_directive.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-32-352_qa_aifmd.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-32-352_qa_aifmd.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-49-309_cp_mmf_reform.pdf
https://www.esma.europa.eu/sites/default/files/library/esma_34-43-880-_public_statement_-_2020_csa_ucits_liquidity_risks_management.pdf
https://www.esma.europa.eu/sites/default/files/library/esma_34-43-880-_public_statement_-_2020_csa_ucits_liquidity_risks_management.pdf
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with all relevant UCITS regulatory requirements, and associated EU and national guidance. NCAs supervised the LRM practices 
of UCITS managers in their respective Member States with a high degree of convergence. Despite this, ESMA has identified the 
need for further convergence work with respect to NCAs follow-up actions, including enforcement actions where appropriate. 
NCAs will undertake follow-up actions on individual cases to ensure that regulatory breaches as well as weaknesses identified are 
remedied, especially regarding the adverse supervisory findings identified. ESMA will carry out further work to promote 
convergence in the way NCAs follow-up on the supervisory findings made during the CSA. 

Date of publication: 24/03/2021 

(ii) International 

IOSCO: Recommendations for Liquidity Risk Management for Collective Investment Schemes 

Status: Final 

IOSCO announced its workstreams in relation to the implementation of liquidity risk management recommendations and 
market participants’ responses to Covid-19 induced market stresses: (i) IOSCO is launching its thematic review of the 
recommendations for liquidity risk management for collective investment schemes, which were issued by IOSCO in 2018. The 
thematic review aims to assess the extent to which the recommendations have been implemented through members’ regulatory 
frameworks. It also aims to gather information about how the responsible entities have implemented them in practice. The 
report is expected in Autumn 2022; (ii) IOSCO and the FSB are currently conducting a joint analysis of the availability, use and 
impact of liquidity risk management tools for open-ended funds (OEFs). The joint analysis is examining the experience of OEFs 
that faced redemption pressures during the Covid-19 induced market stresses of March and April 2020; the availability, use and 
impact on the broader market of liquidity risk management tools and how these were linked to the liquidity of underlying assets; 
and (iii) to inform both the thematic review and the joint analysis, IOSCO has issued a market participants’ survey to collect 
information from responsible entities on: (a) their adoption and practical implementation of the recommendations; and (b) 
specific targeted information on their liquidity risk management practices and experiences during the March 2020 market 
turmoil. 

Date of publication: 05/03/2021 

 

 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD590.pdf
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10. Special topics 

10.1 Covid-19 

(a) Conduct rules 

(i) EU 

ECB: Paper on best practices applied by FMIs in business continuity plans during Covid-19 pandemic 

Status: Final 

The ECB set out best practices applied by financial market infrastructures (FMIs) in their business continuity plans during the 
Covid-19 pandemic. The ECB explains that the Eurosystem has been collecting information on the preparedness of payment 
systems/schemes and their critical service providers for dealing with the pandemic as well as their responses and resilience in 
terms of withstanding this shock (e.g. delays in payments caused by increases in traffic capacity, reduced availability of critical 
staff, etc.). The ECB notes that different approaches have been used, ranging from more standardised step-by-step pandemic-
specific business continuity plans to more flexible arrangements entailing ad hoc decision-making. Based on these observations, 
the Eurosystem has compiled a set of key market practices, aiming to: (i) provide support for the overseers in monitoring 
overseen entities; and (ii) identify what market practices related to pandemic crisis planning are or could be applied by payment 
systems/schemes in their business continuity plans in a flexible way, taking into account the specificities of each entity. As these 
market practices may also be valid for other FMIs, the remainder of the document refers to FMIs. The intention is for the 
document to serve as a reference guide for overseers and operators and does not represent prescriptive oversight expectations. 

Date of publication: 19/03/2021 

10.2 Brexit 

(i) EU 

ESMA: Updated statement on the application of key provisions of the Benchmark Regulation (BMR) 

Status: Final 

ESMA updated its statement on the impact of Brexit on the BMR, in regard to the consequences of Brexit for the ESMA 
register for benchmark administrators and third country benchmarks. ESMA explains that now that the Brexit transition period 
has ended, UK based administrators that were originally included in the ESMA register as EU administrators are now qualified 
as third country administrators (for which the BMR foresees different regimes to be included in the ESMA register, being 
equivalence, recognition or endorsement). However, due to the fact that recently the BMR transitional period has been 
extended, the change in the ESMA register does not yet have an effect on the ability of EU27 supervised entities to use the 
benchmarks provided by any third country administrators, including UK ones. During the BMR transitional period, third 
country benchmarks can still be used by supervised entities in the EU if the benchmark is already used in the EU as a reference 
for financial instruments, financial contracts, or for measuring the performance of an investment fund. Therefore, EU 
supervised entities can, until 31 December 2023, use third country UK based benchmarks even if they are not included in the 
ESMA register. In the absence of an equivalence decision by the EC, UK based administrators have until the end of the 
extended BMR transitional period (31 December 2023) to apply for recognition or endorsement in the EU, in order for the 
benchmarks provided by these UK based administrators to be included in the ESMA register again. The extended BMR 
transitional period also applies to UK-recognised or endorsed third-country benchmarks. 

Date of publication: 24/03/2021 

https://www.ecb.europa.eu/pub/pdf/other/ecb.bestpracticesfinancialmarketinfrastructuresbusinesscontinuityCOVID-19pandemic2021~0ce2ccc9b1.en.pdf
https://www.esma.europa.eu/sites/default/files/library/esma80_-187-881_bmr_brexit_statement_updated.pdf
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SRB: Approach to UK law instruments without bail-in clauses after Brexit 

Status: Final 

The Single Resolution Board (SRB) stated that it would consider liabilities governed by UK law without a contractual bail-in 
recognition clause as eligible for minimum requirement for own funds and liabilities (MREL), if they: (i) otherwise satisfy MREL 
criteria; and (ii) were issued on or before 15 November 2018 when the SRB published its resolvability expectations for banks in 
the context of Brexit. The exemption will apply until 28 June 2025 to ensure alignment with the prudential grandfathering of the 
requirement to introduce contractual recognition clauses in own funds instruments provided for in Article 494b CRR. 

Date of publication: 22/03/2021 

10.3 FinTech/Digital finance 

(i) Germany 

BMF: Government draft on the accompanying implementation of Regulation (EU) 2020/1503 and the 

implementation of Directive (EU) 2020/1504 regulating swarm finance service providers (Gesetz zur 
begleitenden Ausführung der Verordnung (EU) 2020/1503 und der Umsetzung der Richtlinie (EU) 
2020/1504 zur Regelung von Schwarmfinanzierungsdienstleistern) 

Status: Draft 

The German Federal Ministry of Finance (Bundesfinanzministerium – BMF) published a government’s draft (Regierungsentwurf) on a 
draft law on the accompanying implementation of Regulation (EU) 2020/1503 and the implementation of Directive (EU) 
2020/1504 regulating swarm finance service providers (Schwarmfinanzierung-Begleitgesetz). The draft law essentially serves to 
implement several legal acts of the European Union: (i) Regulation (EU) 2020/1503 and Directive (EU) 2020/1504 of 7 
October 2020 on European Swarm Funding Service Providers; (ii) Regulation (EU) 2019/1238 of 20 June 2019 on a Pan-
European Private Pension Product - PEPP (PEPP - VO); (iii) Regulation (EU) 2021/23 on a framework for the recovery and 
resolution of central counterparties; and (iv) Directive (EU) 2019/2177 of 18 December 2019 amending rules on data reporting 
services, and amending Directive (EU) 2015/849 on the prevention of the use of the financial system for the purpose of money 
laundering and terrorist financing. 

The legal acts must either be implemented by mid-June 2021 or will apply for the first time from the end of 2021 or the 
beginning of 2022, so national legislation will have to be in force by then. 

Date of publication: 09/03/2021 

(ii) EU 

ECON: Draft report on proposed amending Directive as part of Digital Finance Strategy 

Status: Final 

The EP’s Economic and Monetary Affairs Committee (ECON) published a draft report setting out amendments to the 
proposed Directive amending Directives 2006/43/EC (Statutory Audits of Annual and Consolidated Accounts), UCITS, 
Solvency II, AIFMD, CRD IV, MiFID II, PSD II and IORP II Directive. The proposed Directive introduces targeted changes 
to: (i) existing EU financial services directives in order to align them with the requirements on network and information systems 
and ICT risk management and reporting laid down in the proposed Regulation on digital operational resilience (DORA) and 
clarify certain provisions to ensure ICT risks are fully addressed. As well as those listed above, this includes AMLD and BRRD; 
and (ii) MiFID, to provide legal certainty as regards the definition of crypto assets and to establish a temporary exemption 
allowing natural persons to participate to the pilot regime for a DLT Multilateral Trading Facility, under certain conditions. The 
Rapporteur supports the overall approach followed by the EC but believes further changes and clarifications to existing financial 
services directives are necessary to increase clarity and consistency. 

Date of publication: 22/03/2021 

https://srb.europa.eu/sites/default/files/uk_instruments_communication_march_2021.pdf
https://dserver.bundestag.de/btd/19/274/1927410.pdf
https://dserver.bundestag.de/btd/19/274/1927410.pdf
https://www.europarl.europa.eu/doceo/document/ECON-PR-689790_EN.pdf
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ECON: Draft report on proposal for regulation on digital operational resilience for the financial sector 

(DORA) 

Status: Draft 

The EP’s Committee on Economic and Monetary Affairs (ECON) published a draft report (dated 17 March 2021) on the EC’s 
proposal for DORA, which amends the Credit Rating Agencies Regulation (CRAR), EMIR, MiFIR and the CSDR. In the 
explanatory statement, the ECON states that it welcomes the EC’s proposal as a necessary step to strengthen and harmonise the 
regulatory framework in this area. However, it has identified certain aspects of the proposal for improvement. The amendments 
included in the report are guided by three main principles: (i) proportionality – the scope of and obligations imposed by the 
Regulation should be proportionate to the ICT risk posed to an entity and should not discourage the continuing digitalisation of 
the EU’s financial services sector; (ii) preserving competitiveness – it is necessary to ensure that the digital operational resilience 
framework does not hinder the competitiveness of entities falling within scope or the attractiveness of the EU, which should 
position itself as a key player on the digital stage, while remaining open to collaborate with international partners; and (iii) 
futureproof – the framework must have the necessary flexibility to address new services and business models that might emerge 
in the near future and must not hamper innovation.  

The ECON has classified its amendments to the EC proposal into groups, providing detail on: (a) proportionality and scope; (b) 
ICT risk reporting; (c) testing; (d) ICT risk management framework; (e) sound management of ICT third-party risk; (f) oversight 
framework for critical third-party providers; (g) competent authorities; (h) interaction with existing financial services and cyber 
security frameworks; and (i) delegations. 

Date of publication: 18/03/2021 

ECON: Draft report on proposed Regulation on a distributed ledger technology (DLT) pilot regime for 

market infrastructures 

Status: Draft 

The EP’s Committee on Economic and Monetary Affairs (ECON) published a draft report on the proposal for a Regulation on 
a pilot regime for market infrastructures based on DLT. The proposed Regulation aims at providing a mechanism for allowing 
market infrastructures to experiment with certain restricted use of DLT. ECON recommends amendments with regards to: (i) 
the scope of the proposed Regulation, in terms of the requirements for entities allowed to participate in the regime, the 
limitations on DLT transferable securities that can be admitted to trading on or recorded by DLT market infrastructures, and the 
(tentative) market capitalisation of issuers of DLT transferable securities; (ii) the need to ensure a level playing field, both 
between entities allowed to participate in the DLT Pilot Regime, and in respect of regulatory supervision across Member States; 
and (iii) the need to ensure proportionality by allowing adequate flexibility to supervisors, and by providing for appropriate 
provisions regarding transitioning out of or winding down DLT market infrastructures. 

Date of publication: 11/03/2021 

ECON: Draft report on proposed Regulation on markets in cryptoassets (MiCA) 

Status: Draft 

The EP’s Economic and Monetary Affairs Committee (ECON) published a draft report dated 25 February setting out the 
ECON’s suggested amendments to the MiCA legislative text proposed by the EC. The report includes a justification for each 
amendment. 

Date of publication: 09/03/2021 

ESMA: Consultation on draft technical standards under the Regulation on European crowdfunding service 

providers (ECSPR) 

Status: Consultation 

Deadline for the submission of comments: 28/05/2021 

ESMA published a consultation paper on its draft technical standards under the ECSPR, seeking input on the following issues: 
(i) complaint handling; (ii) conflicts of interest; (iii) business continuity plans; (iv) applications for authorisation; (v) information 
to clients on default rate of projects; (vi) entry knowledge tests and simulation of the ability to bear loss; (vii) key investment 

https://www.europarl.europa.eu/doceo/document/ECON-PR-689801_EN.pdf
https://www.europarl.europa.eu/doceo/document/ECON-PR-689801_EN.pdf
https://www.europarl.europa.eu/doceo/document/ECON-PR-689571_EN.pdf
https://www.europarl.europa.eu/doceo/document/ECON-PR-689571_EN.pdf
https://www.europarl.europa.eu/doceo/document/ECON-PR-663215_EN.pdf
https://www.esma.europa.eu/sites/default/files/library/esma35-36-2201_cp_-_ecspr_technical_standards.pdf
https://www.esma.europa.eu/sites/default/files/library/esma35-36-2201_cp_-_ecspr_technical_standards.pdf
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information sheets; (viii) reporting by crowdfunding service providers to NCAs (and NCAs to ESMA); and (ix) publication of 
national provisions concerning marketing requirements. 

Date of publication: 26/02/2021 

10.4 Sustainable finance 

(i) EU 

ESAs: Joint consultation on taxonomy-related sustainability disclosures 

Status: Consultation  

Deadline for the submission of comments: 12/05/2021 

The ESAs published a consultation paper seeking input on draft Regulatory Technical Standards (RTS) regarding disclosures of 
financial products investing in economic activities that contribute to an environmental investment objective – these economic 
activities are defined by the Taxonomy Regulation. The draft RTS aim to: (i) facilitate disclosures to end investors regarding the 
investments of financial products in environmentally sustainable activities; and (ii) create a single rulebook for sustainability 
disclosures under the Regulation on sustainability-related disclosures in the financial services sector (SFDR) and the Taxonomy 
Regulation. This will be done by amending the draft RTS under the SFDR, to minimise overlapping or duplicative requirements 
between the two regulations. The consultation paper includes additional taxonomy-related disclosures in respect of information 
about which environmental objectives the investments of the product contribute to, and information about how, and to what 
extent, the activities funded by the product are taxonomy-aligned.  

The ESAs’ proposal on how and to what extent activities funded by the product are taxonomy-aligned, consist of two elements: 
(a) a graphical representation of the taxonomy-alignment of investments of the financial product and a key performance 
indicator calculation for that alignment; and (b) a statement that the activities funded by the product that qualify as 
environmentally sustainable, are compliant with the detailed criteria of the Taxonomy Regulation. The ESAs also propose to 
standardise the presentation of the disclosures by amending the templates for the pre-contractual and periodic disclosures 
proposed in the draft RTS under the SFDR. 

Date of publication: 17/03/2021 

EC: Report recommending Directive setting ESG supply chain due diligence obligations 

Status: Draft 

The EP adopted a legislative initiative report setting out recommendations for a new directive on corporate due diligence and 
corporate accountability that would require companies to address human rights and environmental due diligence in their value 
chains. The proposals include: (i) requiring companies carry out due diligence to identify, address and remedy their impact on 
human rights (including social, trade union and labour rights), the environment (contributing to climate change or deforestation, 
for example), and good governance (such as corruption and bribery) throughout their value chain; (ii) sanctions for non-
compliance and legal support for victims of corporations in third countries, unless companies can prove that they have acted in 
line with due diligence obligations and taken measures to prevent such harm; (iii) a ban on imports of products linked to severe 
human rights violations such as forced or child labour; and (iv) that the rules apply to companies operating in EU internal 
market, including those from outside the EU. The framework should apply to all large undertakings, including publicly listed 
SMEs and high-risk SMEs, which should receive technical assistance to comply with the requirements. The EP recommends 
that EU trade agreements include these aims in their trade and sustainable development chapters.  

The EC has announced it will present its legislative proposal later this year. 

Date of publication: 10/03/2021 

https://www.esma.europa.eu/sites/default/files/library/jc_2021_22_-_joint_consultation_paper_on_taxonomy-related_sustainability_disclosures.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32020R0852
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0073_EN.pdf
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EBA: Consultation on draft ITS on prudential disclosures on ESG risks in accordance with Article 449a of 

the CRR 

Status: Consultation 

Deadline for the submission of comments: 01/06/2021 

The EBA published a consultation and fact sheet on draft ITS on prudential disclosures in regard to ESG risks in accordance 
with Article 449a of the CRR. The consultation paper puts forward proposals on tables and templates that specify the 
disclosures required in Article 449a CRR, including: (i) tables for qualitative disclosures on ESG risks; (ii) templates with 
quantitative disclosures on climate change transitional risk; (iii) templates with quantitative disclosures on climate change physical 
risk; and (iv) templates with quantitative information and KPIs on climate change mitigating measures, including the green asset 
ratio (GAR) on taxonomy-aligned activities and other mitigating actions. The EBA is proposing a sequential approach for the 
implementation of the prudential disclosure requirements. In the case of climate change transition risk, the EBA proposes that 
institutions should disclose information on exposures towards sectors that contribute highly to climate change, with a 
breakdown on the one hand of exposures towards fossil fuel and other carbon related sectors and on the other hand of 
taxonomy-aligned exposures. In the case of climate change physical risk, the EBA states that institutions should start working on 
the identification of those exposures towards sectors and geographies exposed to climate change events linked to physical acute 
and chronic risks, and a disclosure template including this information is included for consultation. Finally, institutions should 
disclose quantitative information on the actions that they are putting in place to mitigate climate change related risks, including 
information on taxonomy-aligned actions and on other mitigating actions. On the qualitative side, the EBA includes in the 
consultation paper three tables that specify the disclosure requirements on qualitative information related to ESG risks. The 
EBA recommends that the consultation paper is read in conjunction with its final report to the EC under Article 8 of the 
Taxonomy Regulation (please see the following entry). 

 Consultation Paper 

 Factsheet 

Date of publication: 01/03/2021 

EBA and ESMA: Advice to EC on key performance indicators (KPIs) for transparency on institutions’ 

environmentally sustainable activities 

Status: Final 

The EBA published its final report and a related opinion (dated 26 February) which set out its advice to the EC under Article 8 
of the Taxonomy Regulation, specifically on the information to be provided by credit institutions and investment firms to 
comply with their disclosure obligations under the Non-Financial Reporting Directive (NFRD). The EBA notes that: (i) the 
proposed KPIs, notably a Green Asset Ratio (GAR), will help stakeholders understand institutions’ pathway towards 
sustainability and financing activities such as those consistent with the Paris Agreement; (ii) proportionality measures and policy 
recommendations to the Commission are advised in order to facilitate institutions’ disclosures and eventually extend the scope 
of the KPIs; and (iii) it has developed the advice in parallel and consistently with its consultation on Pillar 3 disclosures on ESG 
risks, including a common proposal for a GAR. Furthermore, the report elaborates on the definition of KPIs and related 
methodology for the disclosure by credit institutions and by investment firms of information on how and to what extent their 
activities are related to economic activities that are environmentally sustainable in accordance with the Taxonomy Regulation. 
The EBA has also provided advice on qualitative information that institutions should disclose and on policy recommendations 
to the EC, with a view to facilitating transparency and disclosure by institutions. In addition, ESMA has also published a final 
report on its advice to the EC under Article 8 of the Taxonomy Regulation. ESMA’s advice on the KPIs that will be disclosed 
by non-financial undertakings provides the definitions that entities should use for the calculation of the three metrics, namely the 
turnover KPI, the capital expenditure (CapEx) KPI and the operating expenditure (OpEx) KPI. Furthermore, ESMA’s advice 
sets out the content of the information that should accompany these disclosures and the level of granularity that should be 
provided to comply with these reporting obligations. ESMA’s advice mainly focuses on activities which are covered by the EU 
Taxonomy. In respect of asset managers, ESMA proposes the KPI that asset managers should disclose along with a number of 
methodological considerations relating to the calculation of this metric. ESMA furthermore proposes the use of standardised 
tables for the Article 8 disclosures by nonfinancial undertakings and asset managers and recommends a transitional application 
of the Level 2 provisions. 

 EBA Final Report 

 EBA Opinion 

 EBA Opinion – Annex I 

https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20on%20draft%20ITS%20on%20Pillar%20disclosures%20on%20ESG%20risk/963621/Consultation%20paper%20on%20draft%20ITS%20on%20Pillar%203%20disclosures%20on%20ESG%20risks.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20on%20draft%20ITS%20on%20Pillar%20disclosures%20on%20ESG%20risk/963626/Factsheet%20-%20ESG%20disclosures.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/About%20Us/Missions%20and%20tasks/Call%20for%20Advice/2021/CfA%20on%20KPIs%20and%20methodology%20for%20disclosures%20under%20Article%208%20of%20the%20Taxonomy%20Regulation/963616/Report%20-%20Advice%20to%20COM_Disclosure%20Article%208%20Taxonomy.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/About%20Us/Missions%20and%20tasks/Call%20for%20Advice/2021/CfA%20on%20KPIs%20and%20methodology%20for%20disclosures%20under%20Article%208%20of%20the%20Taxonomy%20Regulation/963619/EBA%20Opinion%20-%20Advice%20to%20EC%20on%20Disclosures%20under%20Article%208%20Taxonomy%20Regulation.pdf
https://www.eba.europa.eu/sites/default/documents/files/document_library/About%20Us/Missions%20and%20tasks/Call%20for%20Advice/2021/CfA%20on%20KPIs%20and%20methodology%20for%20disclosures%20under%20Article%208%20of%20the%20Taxonomy%20Regulation/963617/Annex%20I%20-%20KPIs%20for%20credit%20institutions%20%28Article%208%20Taxonomy%29.xlsx


 Regulatory monitoring | 2021  

 

© Allen & Overy LLP 2021  
 

     48 

 EBA Opinion – Annex II  

 ESMA Final Report 

Date of publication: 01/03/2021 

(ii) Eurozone 

ECB: Preliminary results of first economy-wide climate stress test 

Status: Final 

The ECB published a blog post by Luis de Guindos (Vice-President of the ECB) in regard to climate risks, and its first 
economy-wide climate stress test. Amongst other things, the blog post states that preliminary results show that a timely and 
effective transition to a greener economy is always the preferable course of climate policy action – while firms’ probability of 
default initially rises, mainly due to the costs of adapting to green policies, this increase is more than offset in the medium to 
long term by the much lower costs to cover physical risk. The post notes that the development of new and more sustainable 
technologies allows firms to become more energy efficient and to achieve significant production cost gains – in the long run, 
these cost efficiencies outweigh the cost of adopting new technologies, thereby boosting corporate profitability and 
creditworthiness.  

The post also outlines the ECB’s plans to broaden and strengthen the preliminary results: (i) the firm-level impacts will be used 
to assess banks’ resilience to climate risks through loans, security and equity holdings; (ii) the full set of results will be available 
by mid-2021, including how changes in firms’ solvency translate into changes in bank-level vulnerability to transition and 
physical risk; (iii) the exercise will include more than 2,000 consolidated banking groups; (iv) the current framework will then be 
extended to include a more dynamic response by banks to climate change – in particular, the decline in the creditworthiness of 
certain firms could incentivise banks to adjust the composition of their portfolios, shifting their investments towards less risky 
firms; (v) the current framework will be expanded to consider these dynamics in the second half of 2021; and (vi) finally, the 
impact on the portfolios of non-banks such as asset managers and insurance companies will also be considered to arrive at a 
comprehensive view of the impact of climate change on the entire financial sector. 

Date of publication: 18/03/2021 

https://www.eba.europa.eu/sites/default/documents/files/document_library/About%20Us/Missions%20and%20tasks/Call%20for%20Advice/2021/CfA%20on%20KPIs%20and%20methodology%20for%20disclosures%20under%20Article%208%20of%20the%20Taxonomy%20Regulation/963618/Annex%20II%20-%20KPIs%20for%20investment%20firms%20%28Article%208%20Taxonomy%29.xlsx
https://www.esma.europa.eu/sites/default/files/library/esma30-379-471_final_report_-_advice_on_article_8_of_the_taxonomy_regulation.pdf
https://www.ecb.europa.eu/press/blog/date/2021/html/ecb.blog210318~3bbc68ffc5.en.html
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11. German Omnibus Acts (Artikelgesetze) 

(i) Germany 

Law to improve the criminal law fight against money laundering (Gesetz zur Verbesserung der 
strafrechtlichen Bekämpfung der Geldwäsche) 

Status: Published in the Federal Gazette 

Date of entry into force: 18/03/2021 

The law to improve the criminal law fight against money laundering has been published in the German Federal Gazette. For 
more information please see section 5 above. 

Date of publication: 17/03/2021 

BMF: Government draft on the accompanying implementation of Regulation (EU) 2020/1503 and the 

implementation of Directive (EU) 2020/1504 regulating swarm finance service providers (Gesetz zur 
begleitenden Ausführung der Verordnung (EU) 2020/1503 und der Umsetzung der Richtlinie (EU) 
2020/1504 zur Regelung von Schwarmfinanzierungsdienstleistern) 

Status: Draft 

The German Federal Ministry of Finance (Bundesfinanzministerium – BMF) published a government’s draft (Regierungsentwurf) on a 
draft law on the accompanying implementation of Regulation (EU) 2020/1503 and the implementation of Directive (EU) 
2020/1504 regulating swarm finance service providers (Schwarmfinanzierung-Begleitgesetz). For more information please see section 
10.3 above. 

Date of publication: 09/03/2021 

 

 

  

https://www.bgbl.de/xaver/bgbl/text.xav?SID=&tf=xaver.component.Text_0&tocf=&qmf=&hlf=xaver.component.Hitlist_0&bk=bgbl&start=%2F%2F*%5B%40node_id%3D'817447'%5D&skin=pdf&tlevel=-2&nohist=1
https://dserver.bundestag.de/btd/19/274/1927410.pdf
https://dserver.bundestag.de/btd/19/274/1927410.pdf
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