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Follow-on damages actions: Gradual Increase
Over the last few years, there has been a general increase 
across Europe in claims for damages for harm suffered due to 
an infringement of (European or national) competition law, 
the so-called private enforcement of competition law or pri-
vate antitrust litigation. Although Belgium has an established 
track record in other types of proceedings relating to private 
enforcement of competition law (eg, actions for cease and desist 
of unfair market practices, or annulment of contractual obli-
gations that violate competition law), it is not one of the key 
jurisdictions in Europe to bring such actions for damages, like 
the UK, the Netherlands, or Germany. 

However, in recent years, significantly more damages’ actions 
have been brought in Member States that do not necessarily have 
a history in private enforcement. This is due to the adoption of 
Directive 2014/104/EU of 26 November 2014 on certain rules 
governing actions for damages under national law for infringe-
ments of the competition law provisions of the Member States 
and of the European Union (the Damages Directive). The exact 
intention of the Damages Directive was to introduce minimum 
standards to ensure that victims of competition infringements 
could effectively exercise their right to obtain compensation. 

Belgium transposed the Damages Directive by a law of 6 June 
2017 that added a new chapter to the Belgian Code of Economic 
Law (the Transposing Law), encouraging private antitrust litiga-
tion, in particular by providing new rules to ease the claimants’ 
burden of proof and give broader access to evidence. At the 
same time, the scope of the Belgian “class action” regime was 
extended to include claims relating to infringements of Euro-
pean competition law. 

As a consequence, there has been a steady increase in the num-
ber of private enforcement cases brought before Belgian courts. 
Some examples that will be referred to in this article are the lift 
cartel cases (ie, claims brought by the European Commission 
and certain Belgian governments/agencies against lift manu-
facturers following the Commission’s finding of bid-rigging), 
the motorcycle abuse of dominance case (ie, a claim brought by 
independent motorcycle dealers against an importer of Honda 
motorcycles following the Belgian Competition Authority’s 
finding of abuse of dominance) and, most recently, the truck 
cartel cases (ie, claims brought against truck manufacturers fol-
lowing the Commission’s finding of an information exchange 
cartel). 

Still, it is expected that there will be a further rise in such dis-
putes in the coming years. This is not only due to the increasing 
“success” of follow-on damages’ actions across Europe, fuelled 
by the initiatives of the European Commission to stimulate 
private enforcement (eg, the Damages Directive, the Practical 
Guide on Quantifying Antitrust Harm, the Passing-on Guide-
lines, the Communication on the Protection of Confidential 
Information). This also follows the characteristics of the Belgian 
legal system, having similar procedural and tort rules as, for 
example, the Netherlands, which has become one of the most 
“attractive” jurisdictions for claimants to bring damages’ actions 
in over the last few years: the Belgian legal system is reliable (see, 
for example, a recent study of the World Justice Project ranking 
Belgium in the top 15 worldwide of its rule of law index), court 
fees and adverse costs are relatively low and fixed lump sums, 
evidence can be filed in foreign languages, etc. In addition, Bel-
gium has introduced a framework for so-called class actions 
(actions for collective redress) that facilitates actions brought 
by multiple claimants.

Some might argue that Belgium would have seen more follow-
on litigation cases if the Brussels International Business Court 
(BIBC) had been created. Proceedings before the BIBC would 
be conducted in English and the court would consist of profes-
sional and lay judges, would specialise in international com-
mercial disputes and would decide in first and last instance, 
which should have led to shorter and more efficient proceed-
ings. However, in 2019 this initiative was put on hold by the 
Belgian government until further notice.

application of damages directive and Transposing Law
Although the Transposing Law came into force on 22 June 2017, 
there has not yet been any final Belgian judgment that applies 
these new rules, such as the presumption of harm. This is due 
to the temporal application rules provided in the Damages 
Directive and Transposing Law and the typically complex (and 
lengthy) nature of these proceedings.

As provided in the Damages Directive and Transposing Law, 
substantive provisions do not apply retroactively, while pro-
cedural provisions can apply retroactively, but not to actions 
brought prior to 26 December 2014. Belgian legislators have not 
clarified what provisions qualify as substantive or procedural. 

Even before the transposition of the Damages Directive, Bel-
gian courts considered the new rules, but decided not to apply 
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them (yet). In the lift cartel case, the Brussels Commercial Court 
concluded in 2015 that it could not apply the presumption of 
harm, as the claim was introduced before the adoption of the 
Damages Directive. In the motorcycle abuse of dominance case, 
the Commercial Court in Ghent even decided in early 2017 that, 
although Belgium had failed to transpose the Damages Direc-
tive by the imposed deadline, it would not interpret Belgian 
law in conformity with the Damages Directive, as that would 
go against the principle of legal certainty and the prohibition 
on retroactive effect.

Since the Transposing Law entered into force, various Belgian 
courts decided on the temporal application of these new rules 
in a number of recent (interim) judgments in the trucks cartel 
cases. None of the courts applied the new rules (in particular, 
the presumption of harm), as the infringement pre-dated the 
entry into force of the Transposing Law. Some courts also con-
firmed that there was no basis to interpret the current rules 
of Belgian tort law in conformity with the Damages Directive. 

statute of Limitation
Belgian tort rules (on which private damages’ actions are gen-
erally based) provide that a claim must be initiated within five 
years from the moment the victim discovered it had suffered 
harm and the identity of the person that caused the harm (rela-
tive limitation period), or within 20 years from the moment 
that the event causing the harm occurred (absolute limitation 
period). 

The Damages Directive and Transposing Law have changed the 
starting point of the limitation period for follow-on damages’ 
actions and introduced new grounds for suspension and inter-
ruption. 

However, even before that, the Belgian Constitutional Court 
decided that the Belgian tort rules should be applied differ-
ently to private damages’ actions. In early 2016 – before the 
adoption of the Transposing Law – the Belgian Constitutional 
Court decided, upon a request for a preliminary ruling in the 
motorcycle abuse of dominance case, that the relative limitation 
period of five years conflicted with the constitutional principle 
of equality and non-discrimination, to the extent that it allowed 
a private damages’ action to be time-barred before the final find-
ing of an infringement of competition law. Following this deci-
sion, the five-year limitation period was to be extended until 
a final decision was made regarding the infringement by the 
competition authority or appeal court.

The Transposing Law goes one step further and provides that a 
new limitation period starts on the day following a final find-
ing of an infringement of competition law. This means that an 
infringer can still face private damages’ actions until the expiry 

of five years after (the appeal against) the decision of the com-
petition authority.

parental Liability and subsidiary/non-addressee Liability: 
Tension between public and private Enforcement
The increase in follow-on antitrust litigation triggered a debate 
on the use of different legal concepts in public enforcement 
(ie, in European and national competition rules) versus pri-
vate enforcement (ie, national rules on liability for tort claims). 
In particular, following the Skanska decision of the CJEU 
(C-724/17), the question is raised as to whether the Member 
States are to apply their national rules on civil liability, or if 
actions for damages are integral parts of the same system of 
enforcement and should therefore be subject to the same legal 
concepts that are applied consistently across private and public 
enforcement.

In the context of public enforcement, a parent company can 
be held liable for the fines imposed on its subsidiary/infringer 
under the single economic entity doctrine: the anti-competitive 
behaviour of a subsidiary is attributed to the parent, in particu-
lar if it carried out in all material respects the instructions of the 
parent or the parent had a decisive influence. 

By contrast, Belgian civil liability rules do not include such a 
factual presumption. Instead, the principle of personal liability 
in tort law requires the claimants to demonstrate that the parent 
company, as a separate legal person, also committed a wrongdo-
ing that caused the damage. The only exceptions to this principle 
of personal liability are provided by law (eg, the owner of an 
animal is responsible for the harm caused by the animal). Simi-
larly, Belgian courts accept no presumption that a subsidiary/
non-addressee is liable for the conduct of its parent company. 

It remains to be seen if the Skanska decision of the CJEU of 2019 
changes anything with regard to these principles. The CJEU held 
that (i) the determination of the entity which is required to pro-
vide compensation for damage caused by an infringement of 
European competition law is directly governed by EU law, and 
(ii) the concept of “undertaking”, ie, the single economic unit 
that can consist of various natural or legal persons, constitutes 
an autonomous concept of EU law and cannot have a different 
scope in a public and private enforcement context. Hence, the 
entity that can be held liable for private damages’ claims would 
be determined by the decision of the competition authority.

This decision could have far-reaching implications for private 
enforcement, as it opens the door to an application of the sin-
gle economic entity doctrine and the principle of economic 
continuity – concepts that are foreign to Belgian rules on civil 
liability. However, such an invasion of the national principle of 
personal liability is heavily disputed. 
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The majority opinion is convinced that it remains up to the 
national judge to determine which entities can be held liable. 

In the context of one of the lift cartel cases, the Brussels Com-
mercial Court requested a preliminary ruling from the CJEU 
on the possibility for the Commission to represent the EU in a 
civil action for damages. In its reasoning, the CJEU confirmed 
that national courts cannot take decisions running counter to 
the infringement decision adopted by the Commission, but that 
“[w]hilst the national court is required to accept that a prohib-
ited agreement or practice exists, the existence of loss and of a 
direct causal link between the loss and the agreement or prac-
tice in question remains, by contrast, a matter to be assessed by 
the national court” (C-199/11, §65). The Brussels Commercial 
Court later concluded that a presumption of wrongdoing used 
in public enforcement cannot automatically be applied in pri-
vate enforcement: Belgian tort rules have no factual presump-
tion of wrongdoing, but require the claimant to demonstrate 
the personal wrongdoing of each defendant. In the absence of 
evidence of a personal wrongdoing, the claims against certain 
Belgian lift manufacturers that were subsidiaries of the infring-
ers and non-addressees of the Commission’s decision were dis-
missed. 

Similarly, in the trucks cartel cases, courts have dismissed claims 
brought against local subsidiaries of truck manufacturers that 
were non-addressees of the Commission’s decision, because 
they could not be held personally liable in the absence of any 
evidence that they would have been involved in, had knowledge 
of, or implemented instructions relating to the cartel.

actions for Collective redress
On 1 September 2014, the Belgian legal framework to bring 
actions for collective redress for infringements of Belgian com-
petition law entered into force. Such actions must be brought by 
a group representative before the Brussels courts. The Belgian 
legislator provided for the option between an opt-in and an opt-
out model and it is up to the court to decide on the applicable 
model, depending on the circumstances of the case.

In mid-2017, the Transposing Law extended the scope of the 
Belgian “class action” regime to include infringements of Euro-
pean competition law. In addition, in 2018 the scope of applica-
tion was enlarged to include not only consumers, but also SMEs 
(which constitute about 99% of active undertakings registered 
in Belgium). Despite these legal reforms, there has been only a 
handful of such claims before Belgian courts, none of which was 
related to private enforcement of competition law. 

Nevertheless, European and national legislators want to ensure 
the effective exercise of the right to compensation for harm 
resulting from infringements of competition law. This requires 

appropriate procedural tools to bundle or combine mass claims 
from direct or indirect customers to allow SMEs, customers or 
even larger companies that might be deterred from bringing a 
claim individually because of the (fear of) significant legal costs 
compared to the harm suffered, effectively to obtain compensa-
tion. This fits in with the most recent European initiative to vote 
a new directive on collective redress later this year that will allow 
EU consumers to act against domestic and cross-border cases 
of unlawful practices (ie, a Proposal for a Directive on Repre-
sentative Actions for the Protection of the Collective Interests of 
Consumers, and repealing Directive 2009/22/EC). Therefore, it 
seems to be only a matter of time before collective proceedings 
brought before Belgian courts for infringement of competition 
law are seen. 

Harm caused by Infringements of Competition Law
Application of presumption of harm for cartels
Belgian tort law makes a clear distinction between the existence 
and the quantification of harm. Before the Damages Directive 
and Transposing Law, Belgian courts required that the claimants 
demonstrate that the harm suffered resulted from an infringe-
ment of competition law. If claimants fail to demonstrate the 
existence of “certain and personal” harm, the claim is dismissed 
as unfounded. This was the reason why the damages’ claims in 
the lift cartel cases were dismissed by the Brussels Commercial 
Court: it could not be presumed that the specific harm in terms 
of an overcharge was the result of the cartel, as it is not necessar-
ily the ordinary course of events that a bid-rigging cartel neces-
sarily leads to higher prices, and the claimants’ expert evidence 
was “not sufficiently representative, conclusive and robust”. 

However, this high threshold set by the Belgian courts will be 
significantly lowered (at least for damages’ actions relating to 
cartels) once the presumption of harm, provided for in the 
Damages Directive and Transposing Law, is applied. 

Quantification of harm
Even though the burden of proof for the existence of harm will 
be significantly reduced following the introduction of a rebut-
table presumption, claimants still have to demonstrate the 
quantum of their claim. Claimants before Belgian courts do not 
escape the inherent difficulties in quantifying damage caused 
by an infringement of competition law. Under Belgian law, a 
claimant is to be placed back in the hypothetical situation that 
no infringement would have been committed: the harm suffered 
corresponds to the negative difference between the actual situa-
tion of the victim of the wrongdoing (ie, the infringement) and 
the “counterfactual” scenario (ie, no infringement). The claim-
ants must demonstrate the harm suffered (eg, the overcharge 
paid for products or services purchased from a cartelist), while 
the defendants will attempt to prove no such harm was suffered 
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or that any price increase would have been passed on down the 
supply chain or otherwise compensated. 

Quantifying these effects is by definition a complex, hypotheti-
cal and often data-intensive exercise that requires an advanced 
econometric analysis. In the lift cartel cases, the Brussels Com-
mercial Court acknowledged that the hypothetical scenario 
is unavoidably based on assumptions, given the influence of 
different factors and the interactions between market players 
on the evolution of prices, volumes and margins. Although 
the Commission has provided guidance on this point (eg, the 
Practical Guide on Quantifying Antitrust Harm, or Passing-on 
Guidelines), it is in the national courts’ discretion to determine 
the quantum of harm suffered. 

The Damages Directive and Transposing Law will not signifi-
cantly affect the Belgian legal system when it comes to the quan-
tification of harm. 

Even before the Damages Directive expressly referred to the 
option for national courts to estimate the harm if it would be 
practically impossible or excessively difficult to quantify the 
harm precisely, Belgian courts had already done so and made 
use of their power to award damages based on an equitable esti-
mate of the harm (ie, on an ex aeque et bono basis). For exam-
ple, the Ghent Commercial Court estimated the harm in the 
motorcycle abuse of dominance case, because the court found 
it impossible to quantify exactly the harm suffered due to events 
that occurred 25 years earlier, as it would be too costly and time-
consuming to collect the necessary data (provided these were 
still available). 

The new rules also do not affect the possibility for Belgian courts 
to appoint an expert to advise the court on the specific harm suf-
fered due to the infringement. Given the presumption of harm, 

it could be expected that courts appoint experts more easily, as 
parties no longer have to make it sufficiently plausible that harm 
is suffered (which was the reason why the Brussels Commercial 
Court denied the claimant’s request in the lift cartel cases to 
appoint an expert).

In recent (interim) judgments in the trucks cartel cases, Belgian 
courts have taken diverging approaches to the quantification of 
harm. Even though claimants generally limited their evidence 
of the quantum of the harm suffered to an abstract percentage 
of overcharge on the basis of the Commission’s Practical Guide, 
(i) one court decided to award damages on an ex aequo et bono 
basis as it would be impossible to quantify precisely the harm 
suffered by the victim due to the lapse of time since the infringe-
ment and because it would be too costly and time-consuming to 
appoint an expert and (ii) two other courts appointed an expert 
to assess if there was any causal link between the infringement 
and the harm and, if so, to advise on the quantum of the harm. 
One expert assessment is ongoing and the other two decisions 
have been appealed.

Conclusion
These examples highlight some areas of interest in Belgian pri-
vate damages’ actions. However, this case law will be further 
developed once the Damages Directive and Transposing Law 
has been applied. It will be interesting to see how Belgian courts 
will deal with some new principles from the Damages Directive 
and the Transposing Law, in particular the combination of the 
presumption of harm and the claimant’s burden to prove the 
quantum of the damage suffered. The same holds true for the 
question of whether Belgian courts will consider that the public 
enforcement doctrine of “the single economic entity” is at odds, 
or is compatible, with the Belgian civil liability rules.
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1. overview

1.1 recent developments in antitrust Litigation
Belgium has an established track record in other types of pro-
ceedings relating to private enforcement of competition law (eg, 
actions for cease and desist of unfair market practices, or annul-
ment of contractual obligations that violate competition law). 
In addition, there has been a steady increase in the number of 
actions for damages for harm suffered due to an infringement 
of (European or national) competition law. 

This increase can be explained by the growing awareness and 
the development of a legal framework governing these actions. 
Belgium transposed the Damages Directive by a law of 6 June 
2017, encouraging private antitrust litigation, in particular by 
providing new rules to ease the claimants’ burden of proof and 
give broader access to evidence. At the same time, the scope of 
the Belgian “class action” regime was extended to include claims 
relating to infringements of European competition law. 

The most notable private damages cases before the Belgian 
courts of the last few years include the lift cartel case, the 
motorcycle abuse of dominance case and, most recently (and 
still pending), the trucks cartel cases. However, due to the tem-
poral application rules provided in the Damages Directive and 
transposing law and the typically complex (and lengthy) nature 
of such proceedings, there has not yet been any final Belgian 
judgment that applies these new rules.

See the Belgian section on Trends & developments for a more 
detailed overview.

1.2 other developments
There are no other developments in Belgium that are relevant 
to antitrust litigation.

2. The Basis for a Claim

2.1 Legal Basis for a Claim
Private damages actions are brought under the general rules on 
liability for tort claims, set out in Article 1382 of the Belgian 
Civil Code. Pursuant to this general provision of Belgian law, a 
claimant must demonstrate a wrongdoing (ie, the infringement 
of competition law), harm suffered and a causal link between 
the wrongdoing and the harm. 

The law of 6 June 2017 transposed the Damages Directive in 
Belgian law (entry into force on 22 June 2017) by adding a new 
Title 3 “The action for damages for infringements of competi-
tion law” to Book XVII “Particular judicial proceedings” of the 
Belgian Code of Economic Law (the CEL). The CEL expressly 

confirms that any natural or legal person (including consum-
ers, undertakings and public authorities) that has suffered harm 
as a result of an infringement of competition law is entitled to 
full compensation, in accordance with the general provisions of 
Belgian law (among which is Article 1382 of the Belgian Civil 
Code) (Article XVII.72 of the CEL). 

Claimants can bring both standalone and follow-on private 
damages actions.

2.2 specialist Courts
The new rules that were introduced by the transposing act of 6 
June 2017 to govern private actions for damages apply as a lex 
specialis. This means that to the extent that no deviating rule is 
provided, general provisions of Belgian law are applicable (Arti-
cle XVII.71, §2 of the CEL).

No specialist courts have been identified to have exclusive juris-
diction over private damages actions: 

• private damages actions can thus be brought before the 
commercial court or court of first instance that is compe-
tent on the basis of the ordinary provisions of the Belgian 
Judicial Code; 

• judgments of the commercial court or court of first instance 
can be appealed before the courts of appeal on both factual 
and legal grounds – again in accordance with the ordinary 
provisions of the Belgian Judicial Code; 

• decisions of the courts of appeal can be further appealed, 
although only on points of law or formal requirements, 
before the Belgian Supreme Court; 

• measures for interim relief can be obtained through sum-
mary proceedings from the president of the court that has 
jurisdiction over the main course of action.

An exception is made for private damages actions that are 
brought by multiple claimants within the framework of an 
action for collective redress. The Brussels courts have been des-
ignated as the specialised courts to hear these actions and have 
exclusive jurisdiction (Article XVII.35 of the CEL).

Individual private damages actions can be joined or consolidat-
ed by Belgian courts, if the claims are so interconnected that it is 
appropriate to assess them together in order to avoid solutions 
that may be irreconcilable if they were to be assessed separately 
(Article 30 of the Belgian Judicial Code).

2.3 decisions of national Competition 
authorities
To determine the binding effect of a decision of a national com-
petition authority, a distinction is made between findings of 
(i) the Belgian Competition Authority (BCA) or the Belgian 
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review court and (ii) the competition authorities in other Mem-
ber States of the European Union or its review courts:

• a final decision of the BCA or the Belgian review court 
establishing an infringement of competition law constitutes 
an irrebuttable presumption in the context of private dam-
ages actions that an infringement of competition law has 
been committed (Article XVII.82, §1 of the CEL);

• a final decision of a competition authority of another 
Member State of the EU (or its review court) establishing an 
infringement of competition law constitutes at least prima 
facie evidence that an infringement of competition law has 
been committed; the Belgian court can assess such evidence 
together with other evidence adduced by the parties (Article 
XVII.82, §2 of the CEL).

The CEL does not include a provision on the binding effect of 
decisions of the European Commission (or of the EU review 
courts). However, Article 16 of Regulation 1/2003 of 16 Decem-
ber 2002 on the implementation of the rules on competition laid 
down in Articles 81 and 82 of the Treaty (the Modernisation 
Regulation) already provides that an infringement decision of 
the European Commission has the same binding character as a 
decision of the BCA (or its review courts). 

The BCA can submit (written or oral) observations regarding 
the application of competition law in private enforcement pro-
ceedings, either of its own motion (ex officio) or upon request 
of the court (Article IV.88, §1 of the CEL). Belgian courts can 
also request the BCA’s assistance in determining the quantum 
of the harm (Article IV.88, §2 of the CEL).

2.4 Burden and standard of proof
As a general principle, each party must prove its own allegations 
(Article 870 of the Judicial Code).

According to the general rules on liability for tort claims, a 
claimant must demonstrate: 

• a wrongdoing or fault, attributable to the infringer; 
• the harm suffered; and 
• the causal link between the infringer’s wrongdoing and the 

harm suffered (Article 1382 of the Belgian Civil Code).

However, for private damages actions, the Belgian legislator has 
alleviated the (direct or indirect) claimant’s burden of proof by 
introducing a number of legal presumptions.

presumption of Fault or Wrongdoing
Where an infringement of competition law has already been 
finally established by a competition authority, the claimant’s 

burden of proof that a fault or wrongdoing was committed is 
alleviated as follows: 

• a final decision of the BCA or the Belgian review court con-
stitutes an irrebuttable presumption that an infringement of 
competition law has been committed (Article XVII.82, §1 of 
the CEL);

• a final decision of a competition authority of another Mem-
ber State of the EU (or its review court) constitutes at least 
prima facie evidence that an infringement of competition 
law has been committed (Article XVII.82, §2 of the CEL).

presumption of Harm
Article XVII.73 of the CEL introduced a rebuttable presumption 
that cartel infringements cause harm. The burden of rebutting 
this presumption rests on the defendant. 

The introduction of this presumption is expected to have a 
significant impact on private damages actions in the future, as 
Belgian courts have so far set the bar rather high for claimants 
to demonstrate they suffered harm due to a cartel. 

However, the claimant still bears the burden of proof for the 
quantum of the harm. To determine the quantum of the harm, 
the national court can request the assistance of the BCA (Article 
IV.77, §2 of the CEL juncto Article 962 of the Judicial Code).

presumption of pass-on as a sword (Indirect purchaser)
The indirect purchasers of goods or services affected by an 
infringement must demonstrate they suffered harm (ie, in the 
form of an overcharge).

However, in order to alleviate the high burden of proof on indi-
rect purchasers, Article XVII.84 of the CEL includes a rebuttable 
presumption that the direct purchaser has passed on the over-
charge to the indirect purchaser. This presumption applies to the 
extent the indirect purchaser can demonstrate that:

• the defendant has committed an infringement of competi-
tion law; 

• the infringement of competition law has resulted in an over-
charge of the direct purchaser by the defendant; and 

• the indirect purchaser has purchased the goods or services 
that were the object of the infringement of competition law, 
or has purchased goods or services derived from or contain-
ing them. 

no presumption of pass-on as a shield (direct purchaser)
As a defence against the direct purchaser’s claim for damages, 
a defendant may argue that the direct purchaser has passed on 
all or part of the overcharge resulting from the infringement of 
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competition law to its own customers, thus having reduced its 
actual harm (Article XVII.83 of the CEL).

The burden of proof that the overcharge was passed on lies with 
the defendant. 

Although the defendant does not benefit from any presump-
tion, Article XVII.83 of the CEL provides that the defendant 
may reasonably require disclosure from the claimant or from 
third parties. 

2.5 direct and Indirect purchasers
Article XVII.72 of the CEL provides that any natural or legal 
person who has suffered harm as a result of an infringement of 
competition law will be entitled to full compensation for that 
harm. 

Accordingly, any claimant can seek compensatory damages, 
covering actual loss and lost profits plus interest, in accordance 
with Belgian tort rules, regardless of whether they would con-
stitute a direct or indirect purchaser. Both direct and indirect 
purchasers can have standing to bring private damages actions. 

Direct and indirect purchasers benefit from the rebuttable pre-
sumption that the cartel infringement caused harm (Article 
XVII.73 of the CEL) and indirect purchasers benefit from a 
rebuttable presumption that direct purchasers passed on their 
overcharge (Article XVII.84 of the CEL).

2.6 Timetable
duration
Although the estimated duration of civil proceedings will vary 
according to the facts of each individual case and the court 
where such action is brought, the total duration, per instance, 
could broadly be estimated as follows: 

• at first instance, before the commercial court or the court of 
first instance: approximately one and a half to two years; 

• at appeal, before the court of appeal: approximately two to 
three years; 

• at further appeal, before the Supreme Court: approximately 
two years. 

It must be taken into account that private damages actions will 
typically be complex cases, often with multiple parties, with 
cross-jurisdictional elements and potential involvement of 
experts.

suspension
During a parallel investigation by the BCA, private enforcement 
proceedings are not automatically suspended. Parties may nev-
ertheless ask for a stay of proceedings (see below).

For the sake of completeness, it should be mentioned that (pub-
lic) liability for infringing national or European competition law 
is administrative in nature. When finding an infringement of 
these provisions, the BCA may impose an administrative fine. 
Although it would thus be unlikely that the infringement of 
competition law is sanctioned by a criminal conviction (unless 
it had been combined with a general offence such as fraud or 
forgery), it would not preclude the possibility to bring private 
damages actions. However, in the event that criminal proceed-
ings are initiated, civil proceedings are suspended until a deci-
sion in the criminal proceedings has been obtained, to avoid 
incompatible judgments (Article 4 of the Preliminary Title of 
the Code of Criminal Procedure). 

stay
A defendant can request a stay at any moment during the 
proceedings for reasons of procedural efficiency or to avoid a 
judgment that would run counter to a future decision of the 
European Commission, BCA or review court. According to the 
Masterfoods decision of the CJEU, a national judge must avoid 
taking a decision that would contradict a decision contemplated 
by the European Commission or pending an action for annul-
ment against the European Commission’s decision before the 
EU Courts (Masterfoods Ltd v HB Ice Cream Ltd, C-344-98, 14 
December 2000; also Article 16 of the Modernisation Regula-
tion). 

A defendant could also seek to stay the private enforcement 
action, if a related action had first been brought before the court 
of another EU Member State: if related actions (ie, proceed-
ings involving the same cause of action and the same parties, 
or so closely related that it is expedient to hear and determine 
them together to avoid the risk of irreconcilable judgments) 
are brought before the courts of different Member States, any 
court other than the first court seized may stay its proceedings 
(Articles 29 and 30 of the Brussels Recast Regulation). 

3. Class/Collective actions

3.1 availability
Types of Collective proceedings available
The Belgian legal system provides three types of collective pro-
ceedings: (i) actions for collective redress (class actions), (ii) 
actions of collective interest and (iii) collective (related) actions.

Actions for collective redress (class actions)
On 28 March 2014, the Belgian legislator introduced the pos-
sibility to bring an action for collective redress for violation of 
a list of Belgian and European rules (entry into force on 1 Sep-
tember 2014). 
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The law of 6 June 2017, which transposed the Damages Direc-
tive into Belgian law, also extended the grounds for bringing an 
action for collective redress to infringements of European com-
petition law (Article XVII.36.1° juncto XV.II.37.33° of the CEL). 

This type of proceedings can be brought by groups of consum-
ers and (since 1 June 2018) also by small- and medium-sized 
enterprises (SMEs) represented by non-profit organisations or 
public bodies that comply with all legal conditions to act as a 
group representative (Article XVII.36, 2° juncto XVII.39 of the 
CEL). Such actions can be brought on behalf of both direct and 
indirect purchasers.

Such actions for collective redress are governed by the same 
provisions of Book XVII, Title 3 of the CEL as individual private 
damages actions, with three exceptions: 

• defendants cannot invoke a passing-on defence in an action 
for collective redress (Article XVII.70 juncto XVII.83 of the 
CEL); 

• Belgian courts cannot suspend the proceedings for up to 
two years, when the parties engage in consensual dispute 
resolution relating to their private damages’ actions (Article 
XVII.70 of the CEL juncto XVII.89 of the CEL); and

• Brussels courts have exclusive jurisdiction for actions for 
collective redress (Article XVII.35 of the CEL).

Actions of collective interest
Specific legislation may provide a legal basis for some form of 
representative action, where consumer or professional organisa-
tions may seek injunctive relief against practices that harm the 
interests of consumers or of the members of the organisation. 

These organisations cannot recover damages for their members. 
However, they may seek damages for themselves, to the extent 
that the practice in question harms their own personal interests. 

Collective (related) actions
Belgian courts can join or consolidate individual private dam-
ages’ actions arising from a similar event in the same proceed-
ings by different claimants. 

The court handles the related actions jointly, even though they 
remain, from a legal perspective, individual actions (Articles 30 
and 701 of the Judicial Code).

opt-in or opt-out Model of actions for Collective redress
The group of consumers or SMEs that personally suffered harm 
as a consequence of a common cause and that may benefit from 
the compensation that would be awarded by the court, can be 
composed by means of an “opt-in” or “opt-out” model:

• opt-in model: only consumers or SMEs that have suffered 
the collective harm and have expressly notified the registry 
of their intention to belong to the group are part of the class; 
or

• opt-out model: all consumers or SMEs that have suffered the 
collective harm and have not expressly notified the registry 
of their intention not to belong to the group are part of the 
class.

The group representative must express its choice for the opt-in 
or opt-out system and the reasons supporting that choice in 
the request for collective redress (Article XVII.42, §1, 3° of the 
CEL). 

The court will decide on the admissibility of the action for col-
lective redress within two months from the filing of the request 
(Article XVII.43, §1 of the CEL). In that decision, the court 
will indicate the applicable system of opt-in or opt-out (Article 
XVII.43, §2, 3° of the CEL) and the term provided for consum-
ers or SMEs to exercise their option rights (between 30 days and 
three months as of the moment of publication in the Belgian 
Official Gazette) (Article XVII.43, §2, 7° juncto §4 of the CEL).

The opt-in model is mandatory in two instances: 

• for consumers or SMEs who have no habitual residence in 
Belgium (Article XVII.38, §1, 2° and XVII.38, §1/1, 2° of the 
CEL); and

• for actions for collective redress of physical or moral collec-
tive damage (Article XVII.43, §2, 3° of the CEL).

In the event of an opt-out system, individual claimants who have 
not opted out (and were thus part of the group) can still opt out 
of a settlement for collective redress if they can demonstrate that 
they were not reasonably aware of the court’s decision on the 
admissibility of the action for collective redress as introduced 
by the group representative (Article XVII.49, §4 of the CEL).

3.2 procedure
Under Belgian law, an action for collective redress does not 
require formal certification. 

However, the first stage of an action for collective redress is the 
admissibility phase (Articles XVII.42 to 44 of the CEL). During 
the admissibility phase, the court verifies if:

• the alleged infringement that caused harm to the claimants 
is a ground for an action for collective redress as provided in 
Title 2 of Book XVII of the CEL; 

• the group representative complies with all legal require-
ments; and 
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• an action for collective redress would be more appropriate 
than a claim under the ordinary legal system. 

3.3 settlement
The CEL provides a compulsory negotiation phase that starts 
immediately after the decision of the court on the admissibility 
of the action for collective redress. In its decision on admis-
sibility, the court determines a term for the parties to negotiate 
a collective settlement: between three and six months after the 
expiry of the term for claimants to exercise their option rights 
(Article XVII.43, §2, 8° of the CEL). Upon a joint request by the 
parties, this term can be extended once by a maximum of six 
months (Article XVII.45, §1 of the CEL). 

If a settlement agreement is reached, a party can ask the court 
for judicial approval (Article XVII.47 of the CEL). The court will 
refuse approval of the settlement agreement if:

• the redress for the group or a subcategory is manifestly 
unreasonable; 

• the term for opting out of the agreement is manifestly 
unreasonable; 

• the additional measures of publicity are manifestly unrea-
sonable; or 

• the compensation paid by the defendant to the group 
representative exceeds the costs actually incurred (Article 
XVII.49, §2 of the CEL).

The judicial approval of the settlement agreement is binding on 
all members of the group, with the exception of those who can 
show that they were not aware of the court’s decision declaring 
the collective action admissible (Article XVII.49, §4 of the CEL).

Alternatively, an out-of-court settlement is allowed. If the par-
ties reach an amicable settlement of the case “out of court” 
before the decision on the merits, they are entitled to file an 
application with the court to make the amicable settlement 
binding on all group members (Article XVII.56 of the CEL).

Where there is more than one defendant, they can settle sepa-
rately. The judicial approval will in such an event only apply with 
respect to the settling parties. The judge will remain seized of 
the action for collective redress with regard to the remaining 
defendants in order to rule on the merits.

4. Challenging a Claim at an Early 
stage
4.1 strikeout/summary Judgment
Although the court can decide on certain preliminary issues 
or requests for preliminary measures (eg, access to evidence or 

the appointment of experts) in interim judgments, there are no 
strike-out or summary judgments available in Belgium.

4.2 Jurisdiction/applicable Law
Jurisdiction
The relevant jurisdiction is determined pursuant to the relevant 
rules of international, European or Belgian international private 
law, depending on the foreign state or states involved. Accord-
ing to the European rules on international private law, Belgian 
courts have jurisdiction when the defendant has its domicile or 
usual residence in Belgium at the time proceedings are initiated 
(Article 4(1) of Regulation (EU) 1215/2012 on jurisdiction and 
the recognition and enforcement of judgments in civil and com-
mercial matters (Brussels Recast Regulation)). 

Where there are multiple defendants, it is sufficient for one of 
the defendants to have its domicile or usual residence in Bel-
gium (Article 8(1) of the Brussels Recast Regulation). In such 
instances, claimants can choose between various EU Member 
States in which defendants are domiciled and can choose to 
bring an action before the courts of the place where any one of 
the defendants is domiciled, provided that the claims against the 
various defendants are closely connected. Hence, claimants can 
attempt to ensure Belgian courts have jurisdiction by including 
a Belgian “anchor defendant”.

As this is a tort claim, the claimant can also bring private dam-
ages’ actions before the Belgian courts if the event giving rise to 
the harm or the harm itself occurred or may occur in Belgium 
(Article 7(2) of the Brussels Recast Regulation).

In any event, a defendant can agree to appear before a Belgian 
court, even if this court is not competent (Article 26 of the Brus-
sels Recast Regulation).

applicable Law
In principle, the law of the country where the market is (likely 
to be) affected applies (Article 6, par. 3 (a) Regulation (EC) No 
864/2007 of the European Parliament and of the Council of 11 
July 2007 on the law applicable to non-contractual obligations 
(Rome II Regulation)).

When the market is (likely to be) affected in more than one 
country, claimants may also apply the law of the court seized, 
provided that the market in that country is directly and substan-
tially affected by the restriction of competition (Article 6, par. 3 
(b) of the Rome II Regulation).

4.3 Limitation periods
The Belgian Civil Code provides that a tort claim is time-barred 
(Article 2262bis, §1 (2) of the Civil Code): 
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• five years after the day on which the claimant became (or 
should reasonably have become) aware of the harm and of 
the identity of the person liable for this harm (the relative 
limitation period); and 

• in any event, 20 years after the occurrence of the event giv-
ing rise to the harm (the absolute limitation period). 

Article XVII.90, §1 of the CEL refers to the ordinary limita-
tion periods provided in the Belgian Civil Code and specifies 
that the limitation period starts to run after the infringement of 
competition law has ceased and the claimant knows (or should 
reasonably have known) of the infringement, the harm that was 
suffered and the identity of the infringer. 

The limitation period will be interrupted during the investi-
gations or proceedings of the competition authority into the 
infringement giving rise to the action for damages until a final 
infringement decision is taken or until the investigations or 
proceedings before the competition authority have otherwise 
been terminated (after which a new limitation period will start 
to run) (Article XVII.90, §2 of the CEL). 

The limitation period will be suspended for the duration of 
any proceedings of consensual dispute resolution (excluding 
arbitration) (Article XVII.91 of the CEL). This suspension only 
applies to those parties that were involved or represented in the 
consensual dispute resolution.

5. disclosure/discovery

5.1 disclosure/discovery procedure
Belgian procedural law does not provide for a separate discovery 
procedure. Hence, there is also no pre-trial discovery procedure.

However, upon request of one of the parties (at any stage of 
the proceedings), Belgian courts can allow certain preliminary 
measures, such as the production of documents (Articles 877-
882 of the Judicial Code). If a party can persuade the court that 
another party to the proceedings or a third party has possession 
of one or more documents that could demonstrate a fact that 
is relevant to the dispute, the court can order that (third) party 
to disclose the document(s). Generally, courts tend to apply 
the conditions for such document production in a strict way to 
avoid any “fishing expedition”.

In the context of private damages actions, the Belgian legislator 
has adopted a new set of rules in the CEL to facilitate access to 
evidence. As a general rule, the requesting party must describe 
the (categories of) documents as narrowly as possible and the 
court will balance the legitimate interests of the parties (includ-
ing the relevance of the documentation, the costs of disclosure, 

or the existence of confidential information in the requested 
documents) (Article XVII.74 of the CEL).

5.2 Legal professional privilege
Belgian procedural law does not provide a general principle of 
protection of confidential information in civil proceedings. 

However, there are specific categories of information that are 
covered by a particular protection, such as legal professional 
privilege, or confidentiality in the framework of mediation 
(Article 1728 of the Judicial Code).

In particular, correspondence between a lawyer and a client, 
internal documents prepared exclusively for the purpose of 
obtaining external legal advice and internal documents dis-
seminating or summarising external legal advice are covered 
by legal privilege. Similarly, correspondence between in-house 
lawyers and their employers is also covered by legal privilege, 
provided they are members of the Belgian institute for in-house 
counsels (Article 5 of the act of 1 March 2000 establishing an 
institute of in-house lawyers; Supreme Court decision dated 22 
January 2015, C.13.0532.F).

A party can also refuse to produce confidential documents 
when they contain business secrets, on the basis of its right to 
respect for its private life (Article 8 of the European Convention 
on Human Rights). 

Belgian courts have a wide discretion to determine whether 
the reason given for a refusal of production of documents is 
legitimate. 

The Belgian law transposing the Damages Directive expressly 
provides that courts must consider the possibility that certain 
evidence contains confidential information before ordering 
disclosure (Article XVII.74, §2, 3° of the CEL). Courts can take 
additional measures to ensure the confidential treatment of such 
information (eg, through redaction, confidentiality rings or 
non-confidential summaries prepared by independent experts) 
(Article XVII.75 of the CEL).

5.3 Leniency Materials/settlement agreements
General principle of access to Evidence in the Competition 
File
The law of 6 June 2017 transposing the Damages Directive has 
significantly facilitated the possibility to obtain (and disclose) 
evidence in the file of the competition authorities. Before the 
implementation, access to such documents was excluded and it 
was even considered an infringement of professional secrecy for 
members of the competition authority and its staff to provide 
such access. 
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Now, Belgian courts can order the disclosure of evidence in the 
file of the competition authority, but only under the following 
conditions:

• courts must verify that no (third) party is reasonably able 
to provide the requested evidence (principle of subsidiarity) 
(Article XVII.77, §2 of the CEL);

• courts must also assess the proportionality of an order to 
disclose such evidence and consider in particular (Article 
XVII.78, §1 of the CEL):

(a) whether the request to disclose evidence specifically 
identifies the nature, subject-matter or contents of the 
documents submitted to a competition authority or 
held in the file thereof; 

(b) whether the party requesting disclosure of evidence is 
doing so in relation to an action for damages; and

(c) the need to safeguard the effectiveness of the public 
enforcement of competition law;

• specific restrictions apply, depending on the nature of the 
evidence from the file of the competition authorities (see 
below).

Evidence on the Black List
Belgian courts can never order a party or a third party to dis-
close (Article XVII.79, §2 of the CEL):

• leniency statements; and 
• settlement submissions. 

Evidence on the black list, obtained solely through access to 
the file of a competition authority, may not be submitted to the 
procedural file in an action for damages. If any such evidence is 
nevertheless submitted, it will be deemed to be inadmissible and 
removed from proceedings (Article XVII.80, §1 of the CEL).

Evidence on the Grey List
Belgian courts may only order the disclosure of the following 
information after a competition authority has closed its pro-
ceedings by adopting a decision or otherwise (Article XVII.79, 
§1 of the CEL): 

• information that was prepared by a natural or legal person 
specifically for the proceedings of a competition authority; 

• information that the competition authority has drawn up 
and sent to the parties in the course of its proceedings; and 

• settlement submissions that have been withdrawn.

Evidence on the grey list, obtained solely through access to the 
file of a competition authority, may not be submitted to the 
procedural file in an action for damages until the moment the 
competition authority has closed its proceedings. If any such 
evidence is nevertheless submitted, it will be deemed to be inad-

missible and removed from proceedings (Article XVII.80, §2 
of the CEL).

other Evidence in the Competition File
Any other evidence (not listed on the black or grey list) that is 
obtained by a natural or legal person, solely through access to 
the file of a competition authority, can be used in an action for 
damages solely by that person (or by a natural or legal person 
that succeeded to that person’s rights, including a person that 
acquired that person’s claim) (Article XVII.80, §3 of the CEL).

6. Witness and Expert Evidence

6.1 Witnesses of Fact
In principle, each party advancing claims has the burden to 
prove any facts it relies upon (Article 870 of the Judicial Code). 
Belgian courts have a wide discretion as to how much weight 
they give to a produced piece of evidence. 

Parties will mostly rely on written evidence; oral evidence is 
rather uncommon in Belgian civil proceedings. 

Factual witness evidence is admissible. A party can request the 
court to summon a witness to appear, or the court can do so of 
its own motion (ex officio) (Articles 915 to 961/3 of the Judicial 
Code). 

Cross-examination of witnesses is prohibited. Parties are not 
allowed to ask direct questions of the witnesses, but can request 
the court to ask witnesses certain questions (Article 936 of the 
Judicial Code).

Witnesses who do not wish to appear at the hearing, for which 
they have been summoned, and have no lawful excuse, can be 
compelled to appear by means of a writ of summons (Article 
925 of the Judicial Code). In the event of a persistent refusal to 
appear without any lawful excuse (eg, legal privilege), witnesses 
could be ordered to pay a fine or costs and damages (Articles 
926 and 930 of the Judicial Code).

6.2 Expert Evidence
Expert evidence is admissible. 

In private damages cases, it is even common practice that 
experts are appointed, either by the parties or by the court, to 
determine the extent of the harm suffered due to an infringe-
ment of competition law, as such an assessment often requires 
a complex econometric analysis. 

Parties can appoint experts without intervention or approval of 
the court. There is no procedure in place for cross-examination 
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of a party-appointed expert. As party-appointed experts have 
no duty to the court, their evidence could sometimes be given 
less weight.

The court can also appoint experts, upon request of the parties 
or of its own motion (ex officio) (ie, a judicial expert, in accord-
ance with Article 962 of the Judicial Code and following). The 
following rules apply:

• the judgment appointing the judicial expert will clearly set 
out the expert’s investigative tasks (Article 972 of the Judicial 
Code); 

• parties have the obligation to co-operate with the judicial 
expert (Article 972 bis of the Judicial Code); 

• the judicial expert will adduce its findings in a written report 
to the court (Article 976 of the Judicial Code); 

• parties are granted a reasonable period of at least 15 days to 
formulate comments on the judicial expert’s report (Article 
976 of the Judicial Code); 

• the judicial expert’s report is not binding on the court and 
the court may freely assess its probative value.

7. damages

7.1 assessment of damages
Title 3 of Book XVII of the CEL expressly provides for the prin-
ciple of full compensation that was already a general principle in 
Belgian tort law. Any natural or legal person who has suffered 
harm due to an infringement of competition law is entitled to 
full compensation (Article XVII.72 of the CEL). 

The claimants can seek compensatory damages, covering the 
actual loss and lost profits plus interest. The Belgian system does 
not provide for treble or punitive damages.

Courts do not take into account the payment by the defend-
ants of fines in the context of public enforcement. However, the 
Belgian legislator has introduced the possibility for the BCA to 
consider compensation paid as a result of consensual settlement 
of private damages actions as a mitigating factor if this occurred 
prior to the BCA’s decision to impose a fine (Article IV.70, §1 
of the CEL).

7.2 “passing-on” defences
A defendant may argue that the direct purchaser has passed on 
the whole or part of the overcharge resulting from the infringe-
ment of competition law to its own customers, thus having 
reduced its actual harm (Article XVII.83 of the CEL).

The burden of proof that the overcharge was passed on lies 
with the defendant. No presumption in favour of the defend-
ant applies.

However, in order to alleviate the high burden of proof, Article 
XVII.83 of the CEL provides that the defendant may reasonably 
require disclosure from the claimant and/or from third parties. 

7.3 Interest
In accordance with the principle of full compensation (Article 
XVII.72 of the CEL), a claimant is entitled to interest on the 
damages that are awarded in court. 

Interest includes both pre-judgment interest (compensatory 
interest) and post-judgment interest (judicial interest):

• compensatory interest accrues from the date the damages 
were incurred; 

• from the moment a claimant files a claim for damages in 
court, judicial interest accrues, until the moment of final 
payment. 

Belgian courts will usually apply the legal interest rate. That legal 
interest rate (currently at 1.75%) is determined by governmental 
decree and published from time to time in the Belgian Official 
Gazette.

Although interests granted do not automatically produce com-
pound interest, the claimant can make such a request.

8. Liability and Contribution

8.1 Joint and several Liability
Belgian ordinary tort law provides that persons that contributed 
to the wrongdoing and the harm caused by that wrongdoing are 
jointly and severally liable. 

Article XVII.86, §1 of the CEL confirms this principle: com-
panies that have infringed competition law by means of a joint 
action are jointly and severally liable for the harm caused. 

However, there are two exceptions to the principles of joint and 
several liability:

• SMEs, if the following (cumulative) conditions are fulfilled 
(Article XVII.86, §2 of the CEL): 

(a) the SME had a market share below 5% (during the 
whole duration of the infringement);

(b) the application of the normal rules of joint and several 
liability would irretrievably jeopardise the economic 
viability of the SME and cause its assets to lose all their 
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value; and
(c) the SME was not a leader or coercer of the infringement 

and is not a repeat offender;
• undertakings that have received full immunity for being the 

first party that requested leniency (Article XVII.86, §3 of the 
CEL).

The above two categories of infringers can only be held liable 
for the harm caused to their own (direct or indirect) custom-
ers. Other claimants cannot claim damages from these two cat-
egories of infringers, unless those claimants would be unable 
to obtain full compensation from the other infringers (eg, for 
insolvency reasons) (Article XVII.86, §§2-3 of the CEL).

8.2 Contribution
An infringer who has paid damages to a claimant may recover 
a contribution from any co-infringer by means of a recourse 
action. 

The amount of such a contribution shall be in proportion to the 
relative responsibility for the harm caused by the infringement 
(Article XVII.87, §1 of the CEL). 

Defendants can bring contribution claims against co-infringers 
in separate contribution proceedings, or can join them in the 
principal private damages’ actions brought against them by the 
claimant (forced intervention).

Article XVII.87, §2 of the CEL provides for two exceptions for 
full immunity recipients:

• the contribution of the full immunity recipient can never 
be higher than the amount of the harm it caused to its own 
direct or indirect customers;

• in the event that the infringement has caused harm to par-
ties other than the customers of the infringing parties (eg, 
umbrella pricing), the contribution of the full immunity 
recipient can never be higher than its relative responsibility 
for the infringement.

Finally, Article XVII.88, §1 (2) of the CEL provides for an excep-
tion for settling infringers: non-settling infringers shall not be 
permitted to recover contributions for the remaining claim from 
the settling co-infringer.

9. other remedies

9.1 Injunctions
A party may bring a claim before the president of the compe-
tent court to obtain urgent relief in summary proceedings by 
submitting a request (in unilateral or adversarial proceedings).

The claim for urgent relief is heard in summary proceedings 
(Article 735 of the Judicial Code). The claimant must demon-
strate the urgency, that it holds a prima facie claim and that the 
balance of interest weighs in favour of granting the relief sought 
(Articles 19, §3 and 584 of the Judicial Code).

When granted, relief is temporary and does not bind the court 
that will hear the full case on its merits. 

Injunctive relief could be obtained within one month after filing 
the request for injunctive relief, but timing is heavily dependent 
upon the workload of the court.

Besides actions for damages (which will be the most preferred 
remedy sought in private damages’ actions) and injunctive 
relief, claimants could also seek the following remedies:

• actions for a cease-and-desist order (Articles XVII.1 to 
XVII.13 and XVII.27 of the CEL); 

• nullity of contractual clauses A1108 of the Civil Code); 
• declaratory judgment (Article 18, paragraph 2 of the Judicial 

Code).

9.2 alternative dispute resolution
The law of 6 June 2017 transposing the Damages Directive 
introduced a new definition in the CEL of alternative dispute 
resolution, which refers to any mechanism enabling parties 
to reach the out-of-court resolution of a dispute concerning a 
claim for damages, such as out-of-court settlements (including 
those where a judge can declare a settlement binding), media-
tion, or arbitration (Article I.22, 18° of the CEL).

Alternative dispute resolution is encouraged by the new law:

• the limitation period is suspended during any proceedings 
of consensual dispute resolution (excluding arbitration) 
(Article XVII.91 of the CEL);

• Belgian courts can suspend the proceedings for up to 
two years, when the parties engage in consensual dispute 
resolution relating to their private damages’ actions (Article 
XVII.89 of the CEL); and

• the settling infringers shall (to some extent) be protected 
against contribution claims from a non-settling co-infringer 
(Article XVII.88, §1 (2) of the CEL).

10. Funding and Costs

10.1 Litigation Funding
Third-party funding is permitted under Belgian law. The third 
party and the claimant may agree on sharing the proceeds of 
the dispute. 
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However, for actions for collective redress, the CEL limits this 
possibility: a court-appointed administrator must pay compen-
sation to members of the group under the court’s supervision 
(Article XVII.59, §2 of the CEL). A third-party funder, there-
fore, cannot take a share of any proceeds of the action, unless 
an agreement is concluded between the third-party funder and 
the group members in advance of the distribution of the com-
pensation.

To the extent that a third-party funding arrangement would 
be provided in the assignment of a claim, funders should take 
into account that, under Belgian law, a debtor can buy back the 
assigned claim by paying to the creditor the price which was 
offered by the funder for the claim, unless the assignment was 
concluded before the start of the proceedings (Article 1699 of 
the Civil Code).

10.2 Costs
Under Belgian law, the losing party will in principle be ordered 
to pay the costs of the proceedings. These costs include the win-
ning party’s (i) costs of service, filing and registration with the 
court registry and (ii) legal representation costs. 

The costs of filing and registration with the court registry are 
fixed and depend on the nature of the writ that is filed with the 
court registry and on the amount of the claim. 

The legal representation costs do not correspond to the actual 
lawyers’ fees paid. Instead, the costs take the form of a fixed 
indemnity, determined by law, on the basis of the value of the 
claim, ranging from EUR90 to EUR36,000. The losing party 
must pay these amounts to each adverse (winning) party for 
each instance. However, the procedural indemnity that the los-
ing party will be ordered to pay cannot exceed twice the maxi-
mum indemnity. 

There is no specific procedure in place for a party to apply to 
court for an order granting security for its costs.

11. appeals

11.1 Basis of appeal
The judgment of the commercial court or court of first instance 
in private damages actions is subject to a right of appeal before 
the court of appeal, on both factual and legal grounds. Unless 
the law provides otherwise or the judge expressly decides dif-
ferently, judgments rendered in first instance are immediately 
enforceable. Consequently, an appeal, in principle, has no sus-
pensory effect.

The judgment of the court of appeal can be further appealed 
before the Supreme Court for questions of law and formal 
requirements only. This appeal has no suspensory effect.
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allen & overy LLp is one of the leading global law firms, with 
around 5,500 people working in over 40 offices worldwide. 
In Belgium, the firm offers a full legal service to the country’s 
leading corporations, financial institutions and government 
authorities. The cross-practice private enforcement team offers 
an integrated competition and litigation service, with few other 
firms being able to combine the quality of individuals, special-
ist knowledge and depth of resources and coverage. The firm’s 
reputable litigation team is one of the largest contentious teams 

in Belgium, covering all aspects of dispute resolution, includ-
ing civil liability rules and procedural aspects. Allen & Overy’s 
competition practice, moreover, has been involved in some of 
the most high-profile antitrust cases in recent years, demon-
strating a deep knowledge of competition law and interpreta-
tion of competition decisions. Together, these teams have been 
closely involved in some of Europe’s largest and most complex 
antitrust litigation matters. 
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