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1. Summary and Next Steps

At the end of July 2020, the European Commission published legislative proposals for a package of measures dubbed the “Capital Markets Recovery Package” (linked here). The
proposals are aimed at supporting recovery from the economic shock caused by the COVID-19 pandemic through targeted amendments to existing financial legislation. Recognising
that securitisation can foster economic recovery, and that risk transfer from banks to the non-banking sector is a key objective of the Capital Markets Union, the proposals include
the introduction of a regulatory regime for simple, transparent and standardised (STS) synthetic securitisations via amendments to the EU Securitisation Regulation (the
Securitisation Regulation)! and Capital Requirements Regulation (the CRR)? (the Securitisation Regulation Proposals,® the CRR Proposals* and, collectively, the
Commission Proposals). The Commission Proposals are accompanied by a report from the European Commission to the European Parliament and Council on the creation of a
specific framework for balance sheet synthetic STS securitisation (the Commission Report).>

The Commission Proposals and the Commission Report are based, closely, on the European Banking Authority (EBA)’s final report of 6 May 2020 (the EBA Report)¢ (which the
EBA was mandated to prepare under Article 45 of the Securitisation Regulation). For our discussion of the EBA Reportt, please refer to our eatlier briefing “Towards an EU STS
framework for balance sheet synthetic securitisation — EBA final report published” of July 2020 (linked here). In line with the EBA recommendations (and related recommendations
set out in the final report of the High-Level Forum on the Capital Markets Union of 10 June 2020 (linked here)), the Commission Report and the Commission Proposals support the
creation of a cross-sectoral STS framework for balance sheet synthetic securitisations (excluding arbitrage synthetic securitisations) (the Proposed Balance Sheet Synthetic STS
Framework), and adopt, via amendments to Article 270 of the CRR, the differentiated prudential treatment for such transactions that was outlined (albeit not positively
recommended) in the EBA Report.

This briefing provides an overview of the key points to note about the Commission Proposals. Appendix 1 contains an overview table of the Proposed Balance Sheet Synthetic STS
eligibility criteria as set out in the EBA Report, and the eligibility criteria as set out in the Commission Proposals. Appendix 2 contains a redline showing differences between the
eligibility criteria as set out in EBA Report and the eligibility criteria as set out in the Commission Proposals. Appendix 3 contains a mark-up showing changes other than eligibility
criteria (grandfathering etc.) made by the Commission Proposals to the Securitisation Regulation and the CRR.

The Commission Proposals and this briefing will be of interest to originators and investors currently active in the synthetic securitisation markets and to entities that may be
interested in participating in those markets. We continue our involvement in the relevant AFME working group and will be providing input to the industry response to the
Commission Proposals.

The Commission Proposals correspond closely to the proposals in the EBA Report. The most significant changes to the Proposed Balance Sheet Synthetic STS Framework
eligibility criteria relative to the proposals in the EBA Report are as follows:

! Regulation (EU) 2017/2402: https:/ /eur-lex.curopa.cu/legal-content/en/TXT/?uri=celex:32017R2402.

2 Regulation (EU) No 575/2013, as amended.

3 See the text of the Securitisation Regulation Proposals at: https://ec.curopa.cu/finance/docs/law/200724-securitisation-review-proposal_en.pdf.
4 See the text of the CRR Proposals at: https://ec.curopa.cu/finance/docs/law/200724-crr-review-proposal_en.pdf.

5 See the text of the Commission Report at: https://ec.curopa.cu/finance/docs/law/200724-report-synthetic-securitisation_en.pdf.

¢ See https://eba.curopa.cu/eba-proposes-framework-sts-synthetic-securitisation.

© Allen & Overy LLP 2020


https://ec.europa.eu/info/publications/200722-proposal-capital-markets-recovery_en
https://www.allenovery.com/en-gb/global/news-and-insights/publications/towards-an-eu-sts-framework-for-balance-sheet-synthetic-securitisations-eba-final-report-published
https://ec.europa.eu/info/files/200610-cmu-high-level-forum-final-report_en
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=celex:32017R2402
https://ec.europa.eu/finance/docs/law/200724-securitisation-review-proposal_en.pdf
https://ec.europa.eu/finance/docs/law/200724-crr-review-proposal_en.pdf
https://ec.europa.eu/finance/docs/law/200724-report-synthetic-securitisation_en.pdf
https://eba.europa.eu/eba-proposes-framework-sts-synthetic-securitisation

e Mandatory sub-CQS 2 ratings downgrade trigger for holder of cash collateral (if any)”: rather than leaving it to the parties to set the appropriate level for the trigger
following which cash collateral (if any) held by the originator or a third-party bank must be transferred to an appropriately rated third-party bank, or invested in high-quality
securities (as proposed in the EBA Report), the amended requirement mandates a trigger where the cash collateral holder’s credit rating falls below credit quality step (CQS) 2.
CQS 2 maps® to an A rating for Fitch, Moody’s, or S&P and may not be achievable for all protection buyers (though, for protection buyers with weaker credit ratings,
transactions may, in any case, be structured to include a third party account bank or alternative forms of collateral arrangements).

e Servicer replacement mechanics now required even where the protection buyer is servicer: the EBA Report contained a carve-out to the requirement for contractual
provisions effecting servicer replacement (for default/insolvency) where the servicer was the protection buyer itself. This carve-out has been deleted. Replacement of a
protection buyer servicer may be impractical in a synthetic securitisation context (though we have seen deals in which the credit protection survives protection buyer insolvency
if a suitable servicer replacement can be appointed, including by a resolution authority appointee).

e Lack of explicit regulation of investor termination events: changes to the drafting of the requirements relating to early termination events mean there is now no explicit
regulation, in the Proposed Balance Sheet Synthetic STS Framework?, of events leading to early termination by the protection seller (as opposed to events leading to eatly
termination by “the originator”, which remain regulated)!’. In particular, there is no explicit prohibition on early termination by the protection seller based on protection buyer
insolvency (although termination for protection buyer insolvency was discussed and disapproved in the EBA Report!!). It is not clear whether this is intentional.

e Clear that interest and currency rate risks must be “appropriately mitigated” as well as disclosed: Although less onerous than the original EBA DP proposals, which
required the protection buyer to bear 7o currency or interest rate risk in relation to the credit protection, the Commission Proposals still require interest and currency rate risks
arising from the securitisation, and their possible effects on payments to the protection purchaser and investors, to be “appropriately mitigated’ as well as disclosed (it was not
wholly clear from the EBA Report whether disclosure alone would suffice).

e  Omission, from the name used to refer to the regime/transactions benefiting from regime, of the word “synthetic”: in the proposed operative provisions of the
Securitisation Regulation and CRR Article 270, the regime/ transactions benefiting from the regime are referred to as “simple, transparent and standardised on-balance sheet
securitisations”, rather than as “simple, transparent and standardised on-balance sheet synthetic securitisations”. This change (although conceivably a drafting error) is sufficiently
widespread to appear intentional'?. The modern industry has, for some time, vocally rejected the term “synthetic” for its unjustified connotations. The change (if intentional)

7 Ie the trigger for cash collateral (if any) held by the originator or a third party bank to be transferred to an appropriately rated third-party bank, or invested in high quality securities

88 In this case, it is the general CQS mapping standards (https://cur-lex.curopa.cu/legal-content/EN/TXT/?uri=CELEX:02016R1799-20191224, see Art 16 and Annex III) that apply and not the mapping standards for securitisation
positions, because the requirement here is for an ECAI rating in respect of the collateral holder and not in respect of a securitisation position.

? For CRR regulated protection buyers, the credit risk mitigation requirements of the CRR imposes a prohibition on clauses (among other things) permitting a protection seller to terminate for matters that are “outside the direct control” of
the protection purchaser.

10 The criterion dealing with early termination refers only to circumstances in which “an originator” may “terminate a transaction prior to its scheduled maturity”. Proposed Article 26c(4) of the Securitisation Regulation refers to
enforcement action by investors following “enforcement event([s]” in respect of the protection buyer, but the criteria do not articulate any permitted investor enforcements events (other than — by implication — breach of the protection
buyer representations and warranties required by proposed Article 26b); there is, for example, no express permission for investor early termination for failure to pay by the protection buyer (which is clearly fundamental), or change of tax
law. Neither, however, is there any express restriction of investor early termination for other matters.

1 Termination for protection purchaser insolvency is included widely in transactions structured for credit risk mitigation eligibility. The view has been taken, historically, that a protection purchaset’s insolvency is within its direct control.
12 The term is used without inclusion of the word “synthetic” in Article 19, the title to section S2, Article 26a, Article 30(2)(d) and Recital 17 of the Securitisation Regulation and in Article 270 CRR. Conversely, Articles 27 and 42a retain
references to “on-balance-sheet synthetic securitisation” as do certain of the Recitals to the Commission Proposals.
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could be seen as a response to that lobbying. It would be cosmetic, rather than substantive, in that only transactions falling within the defined term ‘synthetic securitisation’ in
Article 2(10) of the Securitisation Regulation could satisfy the proposed eligibility criteria, and it is otherwise apparent that only synthetic securitisations are targeted 3.

e No express reference to ‘hybrid amortisation structures’: unlike the EBA Report, the Commission Proposals do not refer to hybrid amortisation structures (involving a

‘combination of pro rata and sequential” amortisation or in which pro rata amortisation applies to certain tranches only) as permitted (although they are also not expressly
disallowed).

e The provisions of the Commission Proposals relating to grandfathering and timing for development of regulatory technical standards (RTS) and implementing
technical standards (I'TS) are also important to note.

e No grandfathering for existing Article 270 CRR deals: as discussed further below, current Article 270 of the CRR provides a limited, STS-like capital treatment for
originators’ retained senior positions in balance sheet synthetic securitisations of SME exposures. Under the Commission Proposals, the current Article 270 CRR regime is
replaced, without any provision for grandfathering. Hopefully, this is an oversight, and grandfathering will be introduced for deals currently qualifying under Article 270 CRR as
part of the legislative process. Otherwise, such deals will need to comply with the Commission Proposals (for which they were not structured), or face loss of their differentiated
capital treatment.

e Deals closing before entry into force of the Commission Proposals are required to meet the eligibility criteria only on notification as STS: For deals closing before
entry into force of the Commission Proposals, compliance with the requirements of the proposals is required only at the time of nofification of a transaction as STS — leaving open
the possibility of amendment to such deals to achieve compliance with the final requirements. It is to be confirmed, however, whether this means that references in the eligibility
critetia to the ‘closing date’ can be interpreted as references to the time of STS notification/whether other issues in this respect will be identified.

e Homogeneity RTS to be developed within six months of entry into force of changes to the Securitisation Regulation (and to take into account contractual credit
risk and prepayment characteristics): The Commission Proposals envisage development, by the EBA (in cooperation with ESMA and EIOPA) of the homogeneity RTS
envisaged in the eligibility criteria within six months of entry into force of the Securitisation Regulation changes. The RTS are required to take into account asset cash flow
charactetistics, including contractual credit risk and prepayment characteristics. The homogeneity standards proved a contentious aspect of the development of an STS regime
for traditional securitisations. It is to be hoped that the standards for balance sheet synthetic securitisations reflect the fact that (as noted by the EBA in the EBA Report) the
ability to accommodate pools of less homogenous assets (in particular, assets from multiple jurisdictions) that are hard to securitise in a traditional format, is a core strength of
the synthetic securitisation format.

e STS Notification RTS and ITS to be developed within six months of entry into force of changes to the Securitisation Regulation: The Commission Proposals envisage
development, by the EBA (in cooperation with ESMA and EIOPA) of the RTS and ITS in relation to STS notifications (which are to be made by the protection buyer alone)
within six months of entry into force of the Securitisation Regulation changes. Pending development of these standards, protection buyers must make the necessary information
available to ESMA in writing,

13 See e.g. proposed Article 26a Securitisation Regulation “STS on-balance-sheet securitisations are synthetic securitisations that meet the requirements set out in Articles 26b to 26e” and use of the term synthetic excess spread.
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In terms of the next steps, the Commission Proposals will now be subject to the approval by the European Parliament and the Council and it is generally expected that the final (or
near final) position will be confirmed by the end of 2020 (with the date of the entry into force and the direct application of the amending regulations in the EU member states on the
20th day following their publication in the Official Journal).

The Securitisation Regulation framework will, separately, be subject to a comprehensive review by January 2022, so that the European Commission, when preparing its report to the
European Parliament and the Council, as required under Article 46 of the Securitisation Regulation, will have an opportunity to assess the functioning of the Proposed Balance Sheet
Synthetic STS Framework and, if appropriate, put forward other legislative proposals.

The clear support of the European Commission for balance sheet synthetic securitisations are positive news for the industry. Maintaining momentum on these reforms and ensuring
that the industry is provided, as soon as possible, with clarity on the final position, and the ability of new or existing balance sheet synthetic securitisations to be structured to meet
the new STS requirements, will be key for its success and for achieving relevant objectives of the EU Capital Markets Recovery Package.

An electronic version of this briefing and the eatlier briefings on the EBA Report and a related EBA discussion paper of September 2019 (the EBA DP)!4 (as well as our briefing
entitled “Navigating the EU Securitisation Regulation”, which provides a general overview of the Securitisation Regulation regime) is available via our online services for clients
through our online portal “AOHub”, in particular, our ABS Regulatory Reform Roadmap website and the STS Spotlight website. Please visit http://www.allenovery.com/Online-
Services/Pages/default.aspx for more information. Alternatively, please speak to your Allen & Ovety contact or email capitalmarkets@allenovery.com.

14 See: https://eba.curopa.cu/documents/10180/2963923 / EBA+Discussion+Paper+on+STS+syntehtictsecuritisation.pdf
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By way of background (and as defined in Article 2(10) of the Securitisation Regulation), a “synthetic securitisation” is a secutitisation in which the transfer of risk is achieved through the
use of credit derivatives or guarantees, and the securitised exposures remain exposures of the originator. By contrast (and as defined in Article 2(9) of the Securitisation Regulation),
in a “traditional securitisation”, the economic interest in the securitised exposures is transferred through the transfer of ownership of those securitised exposures from the originator to
an SSPE or through sub-participation by an SSPE (i.e. so-called “#ue sale” securitisation). Synthetic securitisations are precluded from benefitting from the existing STS regime
available to traditional securitisations.

In line with the EBA Report, the term “balance sheet synthetic securitisation” is used in the Commission Report to refer to a synthetic securitisation in which the protection buyer’s
primary objective is the transfer of credit risk relating to exposures held on its balance sheet and originated or purchased within a core lending/business activity. It is distinguished
from the term “arbitrage synthetic securitisation”, which refers to transactions where the protection buyer putrchases exposutes outside its cotre lending/business activity for the sole
putrpose of buying credit protection on them (i.e. securitising them) and thus creating an arbitrage on the yields resulting from the transaction. In line with the EBA’s
recommendations, the Commission Proposals exclude arbitrage synthetic securitisations from the potential new STS framework for synthetic deals, limiting it to balance sheet
synthetic securitisations only.

As indicated above, existing Article 270 of the CRR provides a limited, STS-like capital treatment for originators’ retained senior positions in balance sheet synthetic securitisations of
SME exposures. The treatment is available where significant credit risk is transferred to either: (i) national or supranational entities (central banks, central governments, multilateral
development banks or international organisations) that are 0% risk weighted through unfunded guarantees; or (i) institutional investors through fully cash-collateralised guarantees
(i.e. cash on deposit with the institution) and, in each case, the STS requirements for traditional securitisations are met (other than in respect of true sale and non-encumbrance) (the
Existing Art 270 Regime). The CRR Proposals amend the Article 270 CRR regime to create the differentiated prudential treatment for balance sheet synthetic STS securitisations
discussed in this briefing which is not restricted by asset class, is subject to different eligibility criteria, and is subject to the prudential requirements of Article 243(2) CRR (please refer
to Appendix 3 below for a mark-up of Article 270 showing the proposed amendments).
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3. Key takeaways on the differentiated regulatory treatment

As indicated above, in line with the EBA Report, the Commission Proposals provide for the creation of a cross-sectoral STS framework for balance sheet synthetic securitisations
(excluding arbitrage synthetic securitisations) (the Proposed Balance Sheet Synthetic STS Framework). The Commission Proposals adopt the associated differentiated prudential
regime that was outlined (although not positively recommended) in the EBA Report.

The differentiated prudential regime is limited to senior securitisation positions!> retained by the originator (there is no investor benefit), and matches the treatment for senior
securitisation positions in STS traditional securitisations. The risk weight floor applicable to an originator’s retained senior securitisation position is reduced to 10% (from 15%) and
each risk weighting approach in hierarchy is re-calibrated to generate lower capital charges (for detail see footnote6). The exclusion of investors from the differentiated prudential
regime does not represent a significant limitation at present, given the composition of the investor base for balance sheet synthetic securitisations (investors — other than insurers - are
typically not prudentially regulated), but could, potentially, have relevance in terms of future market development (e.g. no incentive is provided for expansion of the insurer investor
base). The limitation of the benefit to senior securitisation positions could potentially prove relevant under the external ratings-based approach to securitisation position risk
weighting (SEC-ERBA) to the extent that retained tranches are required to be split for ratings purposes. However, we note that the SEC-ERBA is subordinate in the risk weighting
hierarchy to the SEC-IRBA and (save where CRR-specified exceptions apply) the SEC-SA, producing typically higher risk weights in any case.

As noted in the EBA Report, the differentiated prudential regime to accompanying the Proposed Balance Sheet Synthetic STS Framework entails non-compliance with Basel (which
does not contain, and is not expected to develop, a ‘simple transparent and comparable’ (STC) framework for synthetic secutitisations akin to its STC regime for traditional
securitisations). The EU has, however (as the EBA noted), diverged from Basel in certain other respects (for example, in extending a more favourable regime for covered bonds). For
further details of the pros and cons articulated in the EBA Report for introducing a differentiated prudential treatment — which potentially remain relevant to the EU Parliament and
Council’s reception of the Commission Proposals — see the footnote!”.

15 This term is defined in Article 242 CRR as a “position backed or secured by a first claim on the whole of the underlying exposures, disregarding for these purposes amounts due under interest rate or currency derivative contracts, fees or
similar payments, and irrespecitive of any difference in maturity with one or more other senior tranches with which that position shares losses on a pro rata basis”.

16 P would be reduced by 50% (subject to p parameter floor of 0.3) on the SEC IRBA; P would be reduced to 0.5 (rather than 1 for other securitisations) [and the W delinquency parameter adjusted to reduce Ksa (Basel only, not in CRR?)]
on the SEC-SA; and regulatory risk weights would be reduced on the ERBA.

17 Other negative factors articulated in the EBA Report were the limitations of the performance data on which the analysis in the EBA Report was based and the market’s limited experience to date with the traditional STS framework. The
EBA noted, however, that the available data had increased as a result of the consultation process, and would increase further through market compliance with the transparency requirements of the Securitisation Regulation (which require
loan level disclosures in relation to private as well as public securitisations). The EBA articulated a concern about potential large-scale replacement of regulatory capital by credit risk mitigation. This appeared an unlikely consequence of the
limited amendments envisaged by the Proposed Balance Sheet Synthetic STS Framework in the context of the existing synthetic securitisation, and broader credit risk mitigation frameworks. Mass expansion also appeared likely to be
constrained by the nature of the investor base. The concern was also, to some extent, in tension with the potential benefits of the Proposed Balance Sheet Synthetic STS Framework, cited by the EBA in terms of: funding the real economy
(supporting lending to SMEs and large firms, in particular), the relevance of which might be expected to have increased significantly as a result of the Covid-19 crisis; and fostering financial stability (transferring credit risk from banks to
markets). The EBA noted the potential for growth in the synthetic sector (overcoming constraints of the Existing Art 270 Regime) and the driver to this growth represented by ongoing reforms to the prudential framework for banks. The
EBA articulated its belief in the technical feasibility of a prudentially sound STS synthetic securitisation product. Data cited by the EBA indicated that the historic performance of balance sheet synthetic securitisations had actually been
better than that of traditional securitisations for all asset classes (with zero default and loss rates on senior tranches for a significant majority of transactions and asset classes, and very low default and loss rates overall), and that balance
sheet synthetic securitisations had performed broadly consistent with the performance of comparable underlying exposures. The EBA noted the desirability of ensuring a prudentially level playing field with STS traditional securitisations
and concluded that the Proposed Balance Sheet Synthetic STS designation would unlikely ‘cannibalise’ STS traditional securitisation, given the different portfolios associated with each of these secutitisation types (the EBA noted, in
particular, the advantages of synthetic, as opposed to true sale, techniques for portfolios of mixed jurisdiction assets) — it could also have noted the different investor bases for traditional and synthetics deals.
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In order to benefit from the differentiated prudential regime, a securitisation is required to comply with eligibility criteria relating to simplicity, transparency and standardisation
specified in the Commission Proposals and discussed below. The securitised assets are also required to comply with prudential eligibility criteria identical to those applicable, under
Article 243(2) CRR, to non-ABCP traditional securitisations seeking STS prudential treatment. Article 243(2) CRR imposes (broadly) a concentration limit in relation to the
securitised exposures (a 2% maximum exposure to any obligor and its connected clients!®). The concentration limit might be anticipated to be more restrictive, in practice, in the
context of synthetic than traditional securitisations, given that synthetic securitisations of certain asset classes which are better suited to synthetics (such as corporate loans) are often
less granular. Article 243(2) CRR also imposes (broadly) maximum risk weights for the underlying exposures, by asset class, at the point of contribution to the securitisation: 40% for
residential real estate, 50% for commercial real estate, 75% for retail exposures (although retail exposures and residential real estate have, until recently, been relatively rare underlying
asset classes for synthetic securitisations), and 100% for other exposures, (in each case assessed based on the Standardised Approach to credit risk) as well as a maximum loan to
value ratio of 100% for residential real estate and charge seniority requirements for real estate in general!”. These limits will be increasingly relevant once ‘Basel IV’ (i.e. the Basel 111
changes finalised in December 2017) is implemented in the EU?.

The differentiated prudential treatment does not extend beyond regulatory capital benefits to include, for example, liquidity benefits such as potential eligibility within the high-quality
liquid assets (HQLA) framework under the Liquidity Coverage Ratio regime.

18 Excluding exposures relating to commitments to tepurchase/refinance securitised residual leasing values by third-party protection providers eligible under Article 201(1) CRR.

19 ]t is a requirement in relation to real estate that assets secured by lower ranking exposures only be included where all loans secured by prior ranking exposures are also included.

20 Assuming implementation in the EU in line with the Basel text. Per the current Basel timetable (following a deferral linked to the Covid-19 crisis), the Basel IV changes are due to be implemented in the EU by 1 January 2023 (though it is
not clear whether this timetable will be met).
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4. Key takeaways on the proposed eligibility criteria

The Proposed Balance Sheet Synthetic STS Framework takes the STS criteria for traditional non-ABCP securitisations (the Traditional STS Criteria) as its starting point, adapting
these, and introducing certain additional requitements to identify a set of STS criteria for balance sheet synthetic securitisation. The analysis below identifies: (i) the key differences
between the Proposed Balance Sheet Synthetic STS Framework and the Existing Art 270 Regime; and (ii) the key novel aspects of these criteria compared with the Traditional STS

Criteria?l,
4.1 Requirement for an EU-regulated protection buyer and the 4.2 No restrictions on asset class
UK withdrawal from the EU (Brexit) Helpfully, unlike the Existing Art 270 Regime, the Proposed Balance Sheet
The Commission Proposals indicate that, for a transaction to qualify under Synthetic STS Framework remains unlimited by asset class (subject to
the Proposed Balance Sheet Synthetic STS Framework, the protection buyer satisfaction of the Article 243(2) CRR risk weight restrictions discussed
must be an originator (a term defined in within the meaning of Article 2(3) of above).
the Securitisation Regulation) i t of the underlyi . Th . . . .
¢ Securitisation Regulation) In respect of the underlying exposures. The 4.3  Eligible credit protection types, providers and collateral

protection buyer must also be authorised or licensed in the Union (although
it is no longer required to be EU-established)??, meaning that (subject to any
transitional provisions) balance sheet synthetic securitisations by UK
protection buyers will not qualify as STS from the perspective of the EU
investors once the UK withdraws from the EU, unless the protection buyer is
authorised or licensed in the EU?3. However (unlike in a traditional
securitisation context), the practical impact of this requirement is likely to be
limited, given that most current investors in synthetic securitisations are
outside the scope of the STS prudential benefit in any case (and typically not
prudentially regulated). The prudential regulation of UK originators is a
matter for the PRA/FCA and it remains to be seen whether and how any
Balance Sheet Synthetic STS Framework will be implemented in the UK,
which will in turn dictate the impact on the cross-border analysis from the
perspective of an originator or investor that is prudentially regulated in the
UK.

The Commission Proposals substantively replicate the requirements,
proposed in the EBA Report, pertaining to eligible credit protection types,
providers and collateral, save in relation to ratings downgrade triggers for
cash collateral (see below). The requirements continue to preclude unfunded
protection from private sector providers from benefitting from STS
treatment, even if the provider is a regulated insurer, and to limit eligible
collateral for funded protection to cash and short-term 0% risk-weighted
debt securities.

Although the Proposed Balance Sheet Synthetic STS Framework is less
restrictive in this respect than the Existing Art 270 Regime, market calls for
the EBA to rely on the CRR’s existing mechanics for credit risk mitigation
(CRM) (which permit a wide range of unfunded credit protection providers
and a wide range of collateral for funded transactions, adjusting the
recognised protection/risk weight accordingly) remain unheeded. The
Commission Proposals are, of course, attempting to make the framework

21 Note that this briefing does not focus on the issues associated with the Transitional STS Criteria, where such ctiteria are incorporated in similar/unchanged form into the Proposed Balance Sheet Synthetic STS Framework.

11

22 No references are included to specific EU legislation under which an originator must be regulated.
23 And vice versa, for UK investors in balance sheet synthetics by EU originators, subject to any transitional arrangements.
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available on a cross-sectoral basis so that, depending on the originator’s
regulatory status, the CRR CRM adjustment mechanics may (in theory) not
apply. However, this is not the only basis for the proposed restrictions on
eligible credit protection providers and collateral. The EBA indicated, in the
EBA Report, that its stakeholders remain concerned about the residual credit
risk associated with the synthetic risk transfer format?4. The EBA Report also
espoused the view (notwithstanding industry responses to the contrary) that it
is approptiate for the Proposed Balance Sheet Synthetic STS Framework to
combine investor protection objectives with originator protection objectives,
notwithstanding the existence of the significant risk transfer (SRT) regime
under Article 245 of the CRR (and related guidance) designed to achieve the
latter.

Unbhelpfully, as in the Existing Art 270 Regime, unfunded credit protection in
the Commission Proposals remains requited to take the form of a guarantee,
or counter-guarantee (i.e. not a credit derivative) that is eligible under Chapter
4, Part Three, Title II of the CRR (i.e. the CRR CRM mechanics applicable
on the standardised and foundation internal ratings-based approaches)
(Chapter 4 CRR) and eligible guarantors/counter-guarantors remain limited
to national and supranational entities (central banks, central government,
multilateral development banks and international organisations) that are 0%
risk weighted. This will exclude, for example, the provision of unfunded
credit protection by insurers. (The restriction of the unfunded format to
guarantees/counter-guarantees (as opposed to credit detivatives) is not
significant, in practice, given that transactions are, in any case, typically
structured as guarantees especially where unfunded.)

Unlike the Existing Art 270 Regime, collateralised transactions in the
Commission Proposals can take the form of either guarantees or credit
derivatives®® (in each case, Chapter 4 CRR eligible), and counterparty

24 The residual credit risk of the originator of a synthetic securitsation to the protection provider in respect of
protection payments, and the residual credit risk of the protection provider to the originator in respect of fees
and (where relevant) collateral.

% Including credit linked notes.

20 'The maturity of which is required to match the securitisaion’s payment dates facilitating redemption into cash
in an amount equal to the outstanding balance of the protected tranche.

eligibility for collateralised transactions is not limited to institutional
investors. Unfortunately, collateral types, though broader than cash on
deposit with the protection purchaser (the only option under the Existing Art
270 Regime), remain more restricted than under the CRR CRM eligibility
criteria. There is no reference in the Commission Proposals to the
permissibility or otherwise of the use of a repo structure whereby the
protection buyer essentially provides collateral to the protection provider in
respect of its obligation to return cash collateral at the end of the transaction.

Collateral is permitted to take the form of debt securities that are 0% risk
weighted under the CRR standardised approach to credit risk with a residual
maturity of three months or fewer?® held by an independent custodian.

Alternatively, collateral may take the form of cash held with a third-party
credit institution or on deposit with the protection purchaser. The latter is in
line with market practice and preferable, from a risk weighting perspective,
for the protection purchaser to exposure to a third-party credit institution.

In either case, unless the securitisation is a CLN directly issued by the
protection purchaser?’, cash collateral must be subject to ratings downgrade
triggers providing for its transfer to an appropriately rated third-party bank,
ot investment in high-quality securities held by a custodian/the protection
buyer.

Instead of leaving the trigger credit rating to the parties’ discretion (as
proposed in the EBA Report), the Commission Proposals impose a
minimum CQS 2 rating requirement to the entity holding the cash collateral
(including, where applicable, the originator). EU mapping standards are used
to map ratings issued by external credit assessment institutions (ECAIs) to
CQS levels?8. CQS 2 maps to an A rating for Fitch, Moody’s and S&P and
may not be achievable by all protection buyers (though, for protection buyers

27 In line with Article 218 CRR ratings downgrade triggers are not required in these circumstances; however, the
purposive difference between directly and indirectly issued CLNs in this respect is not wholly clear.

25 In this case, it is the general CQS mapping standards (https://eur-lex.curopa.cu/legal-
content/EN/TXT/?uri=CELEX:02016R1799-20191224, see Art 16 and Annex III) that apply and not the
mapping standards for securitisation positions, because the requirement here is for an ECAI rating in respect of
the collateral holder, not a securitisation position.
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with weaker credit ratings, transactions may, in any case, be structured to
include a third party account bank or alternative forms of collateral
arrangements).

It is not wholly clear that the two permitted collateral types can be combined
(i.e. 0% risk-weighted debt securities and cash), but hopefully this is the

intention??.

4.4  Balance sheet synthetic securitisation transactions only
(exclusion of arbitrage synthetic securitisations)
In line with the EBA Report, the Commission Proposals include a number of
measures to define and limit the Proposed Balance Sheet Synthetic STS
Framework to balance sheet synthetic securitisations, excluding arbitrage
synthetic securitisations (as noted above, per the EBA Report, the latter
refers to “transactions where the protection buyer purchases exposures ontside their core
lending/ business activity, for the sole purpose of writing credit protection on them (ie
securitising them) and arbitraging on the yields resulting from the transaction”). In line
with the EBA Report, the Commission Proposals require that the underlying
exposures of a balance sheet synthetic securitisation are originated as part of
the “core business activity” of the protection buyer; however, this key term is
undefined.

The Commission Proposals continue to requite undetlying exposures to be
held on the balance sheet of the protection buyer or a member of its group at
ot before the closing date. However, they newly define “group” for this
purpose to mean (broadly) members of a CRR prudential consolidation
group3 or group of insurance or reinsurance undertakings for Solvency 11
purposes3! (securitisations of assets held on the balance sheets of corporate
group entities that are not part of the protection buyer’s group for prudential

2 Given, for example, the need for collateral management in relation to 0% risk-weighted debt securities.

30 A group of legal entities subject to prudential consolidation in accordance with Part One, Title II, Chapter 2 of
Regulation (EU) No 2013/575.

31 Group as defined in point (c) of Article 212(1) of Directive 2009/138/EC.

32 Such transactions would not be undertaken for reasons of arbitrage but for regulatory balance sheet
management and would not appear to offend, purposively, against the criteria.

3 As indicated above, unlike in earlier synthetic STS proposals it is no longer necessary for the underlying
exposures to be held on the originator’s own balance sheet, they can be on the balance sheets of other group

purposes will not be STS). This change, together with the rationale for the
equivalent criterion in the EBA Report, suggest that it is sufficient for an
exposure to be included in the reguiatory (as opposed to accounting) balance
sheet. However, synthetic securitisation of assets previously subject to non-
SRT traditional securitisation (which necessarily remain in the regulatory
balance sheet) could encounter issues relating to the prohibition on double-
hedging (undefined) — see below —unless interpretation32 and/ ot structuring
can be developed to address this. In line with the EBA Report, the exposures
must be identified via a reference register and, again, as in the EBA Report,
the protection buyer is required to undertake not to double-hedge its
exposure to the credit risk of the underlying exposures33. Where a protection
buyer purchases third-party exposures and securitises them, the Commission
Proposals (in line with the EBA Report) require it to apply credit and
collection, debt work-out and servicing policies to the purchased exposures
that are “no less stringen?” than those applied to “comparable exposures” that are
not purchased (to avoid moral hazard)3* and, for all protection buyers,
servicing procedures and underwriting criteria are required to be “at least as
stringent” as the procedures/ criteria applied by the originator fo “similar
exposures which are not securitised’.

4.5 Compliance with Article 249 of the CRR (and hence
Chapter 4 CRR)

In the Commission Proposals, in line with the EBA Report, the credit
protection agreement is required to comply with the CRM requirements for
securitisations in Article 249 CRR (which requires compliance with, gold-
plates, and clarifies the application of, Chapter 4 CRR, in certain respects, for

companies, or sold in the ordinary course of business, however an originator’s ability to double-hedge also has a
bearing on insurance re-characterisation. Where a retained tranche constitutes the risk retention for a
securitisation, the proposed prohibition on double-hedging overlaps with the risk retention requirements.

3 Ensuring that the management of exposures purchased for the purposes of securitising them is consistent with
that of similar exposures not securitised is important to avoid the occurrence of moral hazard behaviours by
the protection buyer that could result in an overall lesser credit quality of the securitisation transaction,
ultimately affecting both retained securitisation positions and securitisation positions placed with investors.
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securitisations) for CRR institutions, or with “no less stringen?’ requirements
for non-CRR institutions.

4.6 Early termination events

In line with the EBA Report, the Commission Proposals propose to regulate
permissible early termination events in the credit protection in a manner that
is stricter than the requirements of Chapter 4 CRR.

The EBA Report (like the EBA’s earlier DP) appeared to envisage regulation
of all early termination events, including early termination by investors. There
was, for example, discussion of the pros and cons of permitting early
termination for protection buyer bankruptcy (which the EBA Report
concluded should not be permitted?) and explicit sanction for early
termination for failure to pay by the protection buyer. Changes to the drafting
mean that it is now possible to read the Commission Proposals as regulating
only the circumstances in which the protection purchaser can terminate the
credit protection, with no regulation of protection provider early termination
rights6, although it is not wholly clear if this is the intention. Termination
rights, granted to protection providers, for protection buyer failure to pay
premium, or protection buyer breach of other material contract obligations
(including representations and watranties)3’ must presumably be acceptable,
and protection provider termination rights, for change of tax law and
illegality/fotce majeure are market standard, but is a protection provider
termination right for protection buyer bankruptcy still permissible (contrary
to the EBA Report rationale)?

Permitted protection buyer early termination rights are now expressly limited
to:

—  protection provider insolvency;

% With no discussion of a requirement for continued servicing.

3 The criterion dealing with early termination refers only to circumstances in which “an originator” may
“terminate a transaction prior to its scheduled maturity”. Proposed Article 26c(4) of the Securitisation Regulation
refers to enforcement action by investors following “enforcement event[s]” in respect of the protection buyer,
but the criteria do not articulate any permitted investor enforcements events (other than — by implication —
breach of the protection buyer representations and warranties required by proposed Article 26b); there is, for
example, no express permission for investor early termination for failure to pay by the protection buyer (which is

—  protection provider failure to pay any amounts due under the credit
protection agreement;

—  protection provider breach of material contract obligation3?;

— relevant regulatory events;

— time calls at or following the weighted average life (WAL) of portfolio
as at closing and which are not structured to avoid allocating losses to
credit enhancement positions or other positions held by investors, or
otherwise structured to provide credit enhancement; and

—  clean-up calls complying with Article 242(1) CRR.

The proposed description of regulatory events permitted to trigger an
originator call is revised slightly relative to the EBA Report. The prohibition
on regulatory events relating to ““factors affecting the economic efficiency of the
transaction that are not enshrined in law or regulation such as credit rating agencies’
methodologies and central banks’ collateral frameworks” has, helpfully, been deleted.
In line with proposals in the EBA SRT DP, SRT calls (i.e. calls for failure to
gain/loss of SRT) continue to be explicitly sanctioned. The explicitly
permitted text continues to refer to changes in tax or accounting treatment of
a transaction, as well as changes in EU or national law and official
interpretation thereof as permissible. It also, however, continues to requite
such changes to lead to a “material adverse effect on the amount of capital that the

protection buyer is required to hold in connection with the securitisation...” (as opposed

to a material impact on the “distribution of economic benefits derived from the
...Securitisation transaction by any of the parties in the transaction” per the current
EBA SRT Guidelines, ot impact on “the allocation of benefits among the [transaction
parties]” per the EBA SRT DP), making it hard to reconcile with a protection
buyer right to terminate for change in tax law that impacts the withholding

position of the protection buyer or provider without impacting the protection
buyer’s capital requirements for the securitisation, or a protection buyer right

clearly fundamental), or change of tax law. Neither, however, is there any express restriction of investor early
termination for other matters.

37 Which would presumably cover any default by a credit support provider of the protection provider

% And included in standard form ISDA documentation, notwithstanding the requirements of the Article
213(1)(c)(i) and (iiiy CRR prohibition on clauses outside the protection buyer’s direct control that permit the
protection seller to cancel the protection unilaterally, or prevent it from being obliged to pay.

% And including any default by a credit support provider of the protection buyer.
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to terminate for illegality/force majeure, that does not impact the protection
buyer’s capital requirements for the securitisation*’. However, the list of
permitted regulatory events is non-exclusive and it is, hopefully, not the
EBA’s intention to exclude calls by the protection buyer for change of tax
law (including where it is the investor rather than the originator whose
position is adversely affected), illegality, or force majeure - we would expect
not.

The proposed definition of permissible time calls is consistent with the EBA
Report and EBA SRT DP proposals (which go beyond the current SRT
requirements at EU level), though no reference is made to replenishment
periods. It is not clear whether this omission 1s intentional.

By referring to Article 242(1) CRR (rather than to Article 245(4)(f) CRR in
line with the EBA Report) in relation to clean-up calls, the Commission
Proposals remove the requirements for the call trigger to be (i) set at or
below 10%*! and (ii) not structured to avoid allocating losses to credit
enhancement positions/provide credit enhancement. CRR regulated
protection purchasers seeking significant risk transfer, however, remain
subject to the requirements of Article 245(4)(f) CRR (which impose these
requirements) in addition to the STS requirements.

C

The subject matter of the requited representations and warranties is
unchanged relative to the EBA Report text; however, their detailed drafting
has been changed (see proposed Article 26(b)(6) Securitisation Regulation).

Credit Events

The Commission Proposals include minimum requirements for credit events.
In line with the EBA Report, these now draw a distinction between the
requirements for credit protection in the form of credit derivatives and credit
protection in the form of guarantees. As the EBA Report noted, it may be

40 At the Public Hearing in relation to the EBA DP on 9 October 2019, the EBA, helpfully, indicated that the fact

that certain (market standard) termination events were not discussed in the EBA DP: force majeure; default by
credit support provider; illegality and tax events of default should be taken as an indication that the EBA was
comfortable with them.

preferable, from an accounting perspective, for protection to take the form of
a financial guarantee (typically accrual accounted) rather than a derivative
(accounted for on a mark to market basis).

For credit derivatives, as in the EBA Report, restructuring (as well as failure
to pay and bankruptcy of the underlying obligor) is a required credit event.
This is in line with current market practice (not least because the omission of
restructuring credit events under the current CRR framework for credit
derivatives results in a 40% haircut to the recognised protection). However,
we note that the omission of restructuring credit events will cease to result in
prudential haircuts (in the presence of a unanimous lender consent
requirement and robust insolvency law) once ‘Basel IV’ (i.e. the Basel 111
changes finalised in December 2017) is implemented in the EU#2 The
required credit event definitions (which track those in the EBA SRT DP) go
beyond the required Chapter 4 CRR definitions for credit detivatives. It
remains to be seen whether this gold-plating will also be applied by regulators
to the non-securitisation CRM market, or will create divergence from that
market.

For credit protection in the form of financial guarantees, the Commission
Proposals, in line with the EBA Report, indicate that restructuring is not a
required credit event. This is helpful; however, there remains a requirement
to include a credit event relating to bankruptcy of the underlying obligor, as
well as a credit event relating to failure to pay, whereas the CRR requirements
for guarantees would mandate pay-out only on the occurrence of a failure to
pay (such pay-outs would be required for as long as payments fall due under
the underlying exposure, rather than leading to close-out as in the case of a
credit default swap).

Unlike the EBA Report the Commission Proposals do not explicitly envisage
additional credit events being included, but neither is this explicitly
prohibited.

# Le. the point at which 10% or less of the original value of the underlying exposures remains unamortised.
42 Assuming that this change is implemented in the EU in line with the Basel text.
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4.8  Credit protection payments
In line with the EBA Report the Commission Proposals regulate the
calculation of credit protection payments. These are to be calculated based on
the actual realised loss suffered by the originator (or lender) in accordance
with its standard recovery policies and procedures for the relevant exposure
types as recorded in its financial statements at the time the payment is made.

In line with market practice, the Commission Proposals, like the EBA Report
provide for interim credit protection payments to be made within six months
of a credit event (where the work-out has not yet been completed), followed
by a true-up post-work-out. This interim payment period requirement is
shorter than the one-year interim payment period proposed in the EBA’s
synthetic STS report and endorsed in the EBA SRT DP. It would be helpful
for the EBA to confirm that payment in accordance with the proposals
constitutes ‘timely’ payment for the purposes of the CRR (and related EBA
single rulebook Q&A), and to confirm whether the requirement overrides the
Article 215(1)(a) CRR permitted two-year payment period in the context of
residential real estate (hopefully not). The interim payment is calculated as the
greater of: the impairment recorded in the originator’s financial statements;
and where applicable (meaning, presumably, where the originator applies the
internal ratings based approach) the loss given default (LGD) that would be
applied by the originator to the underlying exposures*.

In line with the EBA Report, the calculation mechanics for interim and final
credit protection payments must be specified in the credit protection
agreement, the amounts payable must be clearly set out and limited, and the

4 Although calculating interim loss based on LGD is in line with market practice, the proposed mechanics for
interim payments based on impairment/LGD are slightly hard to reconcile with the required basis of calculation
under the CRR save, potentially, for interim payments made by public sector guarantors/counter-guarantors
relying on the exception under Article 215(2) CRR where interim payments based on robust estimates of loss are
permitted, and it would be helpful if the EBA could explicitly confirm that its proposals should be taken to be
compatible. The CRR eligibility requirements for guarantees require payments (interim or otherwise) to be based
on the amounts contractually due from the underlying obligor to the extent defaulted, rather than estimates of
loss such as those represented by provisions (the protection buyer must be able to pursue the guarantor for the
“monies due under the claim in respect of which the protection is provided”, the guarantee must cover “all types
of payments the obligor is expected to make in respect of a claim”, save that “where certain types of payment are
excluded from the guarantee, the [protection purchaser] has adjusted the value of the guarantee to reflect the
limited coverage” — see Articles 215(1)(a) and (c) of the CRR). The CRR eligibility requirements for cash settled

citcumstances in which payments are required must be cleatly set out and
subject to verification by the verification agent (see below). The credit
protection amount must be broken down to the level of individual underlying
exposures (the CRR, which applies on an exposure-by-exposure basis,
effectively requires this anyway for CRR institutions).

Where the work-out has not been completed before the scheduled legal
maturity of, or early termination of, the credit protection, a final credit
protection payment is required based on the estimated realised loss suffered
by the originator and recorded in its financial statements at the time it is
calculated**. In line with the EBA Report, the Commission Proposals require
the parties to specify a maximum extension period of up to two years for this
purpose in the transaction documentation.

4.9 Credit protection premiums#®

In line with the EBA Report, the Commission Proposals contain proposals
relating to credit protection premiums that are consistent with market
practice in general. Premiums must be contingent (i.e. payments must be a
function of the size and credit risk of the protected tranche) and must not be
guaranteed, paid up-front, or subject to rebate, or other, mechanisms that
may avoid or reduce actual allocation of losses to investors, or return part of
paid premiums to the originator (there is no cross-reference to Basel or other
guidance on high-cost credit protection). The transaction documentation is
required to desctibe how the credit premium and any note coupons are
calculated in respect of each payment date over the life of the securitisation.

credit derivatives require payments to be based on “post credit event valuations of the underlying obligation” —
see Article 216(1)(b) of the CRR. It would be helpful if the EBA could explicitly confirm that the proposals
should be taken to be compatible.

# Again, though consistent with market practice, this is somewhat hard to reconcile with the Chapter 4 CRR
eligibility requirements for guarantees in the sense that (based on the CRR payment calculation requirements
indicated above, and the Article 213(1)(c)(iii) CRR prohibition on clauses that prevent the protection seller from
being required to pay), the protection buyer should arguably receive the maximum loss that could be suffered
based on the contractual terms to the extent covered by the tranche, less recoveries to date. The Commission
Proposals indicate that the workout process for credit events that occur prior to termination is required to
continue post-termination of the credit protection.

4 As per terminology used in the Report, in this briefing references are made to “premiums” rather than
“premia”.
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Verification agent

In line with the DP, the Report proposes a requirement for an “appropriate
and independent” third-party verification agent (independent of the
originator and, where applicable, the SSPE) and appointed by the originator
before closing, to verify (as a minimum): the occurrence of credit events; that
an underlying exposure was included in the securitisation at the time of the
credit event; that an underlying exposure met the eligibility criteria at the time
of its inclusion in the portfolio; that the undetlying exposure complied with
the replenishment conditions (where added in replenishment); the accuracy
of the final loss amount by reference to the originator’s P&L statement; and
the allocation of losses between investors. Although use of verification agents
i1s common in market practice, the requirement represents an additional
mandatory expense and administrative hurdle. In practice, where mezzanine
risk is sold, verification may be structured to kick in only once junior risk has
been eroded to a specified extent. This practice would not appear consistent
with the proposals,

The 95% required confidence level, referred to in the EBA Report, for
verification, by sampling, of the underlying exposures’ compliance with the
eligibility criteria is not referred to in the Commission Proposals.

Servicer replacement requirement

The EBA Reportt included a carve-out, from the requirement to provide for
replacement of the servicer (as well as the trustee and other ancillary service
providers) in the event of default or insolvency, where servicing is undertaken
by the protection buyer itself. The Commission Proposals fail to replicate
that carve-out. Hopefully this is an oversight and will be addressed in the
final legislation, as servicer replacement will generally not be practicable in
synthetics transactions (though we have seen deals in which the credit
protection survives protection buyer insolvency and which provide for
servicer replacement, including by a resolution authority appointee).

Excess spread

Helpfully, as requested in industry feedback, the Commission Proposals, like
the EBA Report, permit the use of synthetic excess spread (SES) — a feature

seen increasingly frequently in the market — subject to specified conditions.
The changed position on SES was justified, in the EBA Report, partly in
terms of ensuring parity with traditional securitisations, and partly on the
basis that it is essential for SRT securitisations of certain retail asset classes
associated with high yield and losses. The restrictions were intended to ensure
that SES is not excessive (excess spread represents credit protection for the
investor, too much excess spread might therefore prevent the investor from,
realistically, suffering losses and undermine credit risk transfer). SES could
also be set at a level that is excessive in relation to the portfolio’s ability to
generate excess spread. The Commission Proposals provide that SES must:

- be a fixed, contractually specified percentage, per payment period, of the
outstanding portfolio balance (the use of ‘actual’ excess spread, or other
calculation mechanics, is not permitted);

- be provided on a ‘use it or lose it” basis in that payment period (i.e. the
SES must be available to cover losses arising in that payment period
only, trapped SES is not permitted);

- represent, on an annual basis, no more than one yeat’s regulatory
expected losses on the underlying portfolio (it is presumably for reasons
of standardisation that an originator is not permitted to commit actual
excess spread up to the permitted amount as a maximum), the
Commission Proposals newly clarify that expected losses are calculated
in accordance with Article 158 CRR for protection buyers on the internal
ratings based approach to credit risk and on a basis that is “cleatly
determined in the transaction documentation” for other protection
buyers; and

- be clearly specified in the transaction documentation.

The EBA Report indicated that the sanction provided for the use of SES in
the context of synthetic STS transactions does not prejudice the ability of
national competent authorities to scrutinise SES in assessing commensurate
risk transfer for SRT transactions.

(At the Public Hearing on the SP, the EBA noted, in passing, that discussions
in relation to excess spread are taking place at Basel level.)
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4.13

4.14

Pro rata amortisation

In line with the EBA Report, the Report indicates that pro rata amortisation
to determine the outstanding size of tranches is considered compatible with
STS4, provided that specified triggers relating to the performance of the
underlying exposures are included in the documentation to switch to
sequential amortisation in order of seniority. In line with the equivalent
Traditional STS Criterion, the triggers must include deterioration in the credit
quality of the underlying exposures below a predetermined threshold. Unlike
the EBA Report, the Commission Proposals do not refer to hybrid
amortisation structures (involving a ‘combination of pro rata and sequential’
amortisation or in which pro rata amortisation applies to certain tranches
only) as permitted (though these are not expressly disallowed).

Triggers for termination of the revolving period

In line with the EBA Report, the Traditional STS Criterion on eatly
amortisation provisions/triggers for termination of the revolving period is
included but amended to mandate triggers for termination of the revolving
period where the securitisation is a revolving securitisation. No trigger is
included relating to the insolvency of the originator or servicer, and the
trigger relating to decreases in the value of the underlying exposures is
replaced with a trigger relating to losses rising above a predetermined period,
leaving the full list of triggers as follows:

— adeterioration in the credit quality of the underlying exposures to or
below a predetermined threshold;

— arise in losses above a predetermined threshold; and

— a failure to generate sufficient new underlying exposures that meet the

predetermined eligibility criteria during a specified period.

The drafting has been amended since the EBA Report to remove references
to early amortisation (a legacy of the traditional securitisation drafting). From

4 By contrast, the DP provides that the allocation of losses must always be sequential from the most junior to the
most senior tranche, but this is already the effect — for CRR SRT transactions — of the EBA SRT Guidelines
prohibition on “embedded mechanism(s] reducing the amount of credit risk transfer disproportionately over

time”.

4.15

4.16

a CRM and SRT eligibility perspective, the credit protection cleatly has to
remain available to the extent of the underlying exposures notwithstanding a
decline in the creditworthiness of the underlying assets (see, for example,
Articles 245(4)(c)(ii) and 213(1)(c) of the CRR).

Requirements after enforcement/acceleration notice

In line with the EBA Report, the Commission Proposals provide that,
following the occurrence of an enforcement event in relation to the
protection buyer, the protection seller should be permitted to take
enforcement action, terminate the credit protection or both*’. Where an
SSPE is used within a synthetic securitisation, the Commission Proposals, in
line with the EBA Report, provide that, following a termination of the credit
protection, no cash should be trapped in the SSPE beyond what is necessary
to ensure the operational functioning of the SSPE, the payment of protection
payments in respect of assets that are still being worked out, or the orderly
repayment of investors in accordance with the contractual terms of the
securitisation.

Appropriate mitigation of interest rate and currency risks
and maturity transformation

Though less onerous than the original EBA DP proposals, which required
the protection buyer to bear 7o currency or interest rate risk in relation to the
credit protection, the Commission Proposals still require interest and
currency rate risks arising from the securitisation, and their possible effects
on payments to the protection purchaser and investors, to be “appropriately
mitigated’ as well as disclosed (it was not wholly clear from the EBA Report
whether disclosure alone would suffice). Collateral securing the investor’s
obligations under the credit protection is also required to be denominated in
the same currency as credit protection payments (notwithstanding existing

47 There is no longer a separate, explicit, requirement for collateral to be returned to investors in order o
47 Th long te, explicit, t f llateral to be ret d t t der of

seniority.
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haircuts for currency mismatch applicable to the recognition of collateral by
CRR regulated protection buyers).

As proposed in the EBA Report, where a securitisation involves an SSPE, the
SSPE’s interest liabilities to investors must, at all times, be less than or equal
to its income from the protection buyer and the collateral arrangements.

Reflecting an equivalent provision for STS traditional securitisations, the
original EBA DP had proposed to prohibit maturity transformation*
(repayment of the SSPE’s liabilities to investors not being predominantly
reliant on the sale or refinancing of the underlying exposures), however, this
prohibition is deleted in the EBA Report and Commission Proposals as less
relevant in a synthetic context.

Eligibility criteria and absence of active portfolio
management

In line with the EBA Report, the Traditional STS Criterion on eligibility
criteria and absence of active portfolio management is adapted, in line with
market practice, to incorporate restrictions on the circumstances in which
exposures can be removed from a pool. As under the EBA Report, removals
are permitted where the exposures: are repaid or mature otherwise; are
subject to amendment, such as refinancing or restructuring, that is not credit
driven, and which occurs in the ordinary course of servicing such exposure;
or did not meet the eligibility criteria at the time of inclusion. The sale of the
exposures in the ordinary course of the protection buyet’s business is also
permitted provided that this would not constitute implicit support for
purposes of Article 250 of the CRR#. Again, this provision relates to
originator (rather than investor) protection.

Transparency requirements

In line with the EBA Report, the requirement in the Traditional STS Criteria
for compliance with the Securitisation Regulation transparency requirements
is replicated in the Proposed Balance Sheet Synthetic STS Framework save

4 The DP indicated that where a securitisation involved an SSPE, the SSPE’s interest liabilities to investors on
any payment date must be less than or equal to its income from the protection buyer and the collateral
arrangements.

4.19

that the originator alone is responsible for compliance. Although this is not a
novel aspect of the Proposed Balance Sheet Synthetic STS Framework
compared with the Traditional STS Ciriteria, it is worth pointing out that —
given the greater severity of transparency compliance issues for private deals
— the significance of this criterion is increased in a synthetic context. In line
with the EBA Report, the proposed eligibility criteria include specified
additional transparency requirements (i.e. over and above the requirements of
Article 7 for synthetic securitisations in scope of the Securitisation
Regulation) relating to liability cash flow models, the provision of historical
default and loss performance data before pricing, and external verification
and disclosure of environmental performance for deals involving residential
loans or auto loans or leases.

Homogeneity

In line with the EBA Report, the proposed homogeneity requirement in the
Commission Proposals is akin to that found in the Traditional STS Criteria
and also requires the development of separate technical standards with regard
to the homogeneity criteria for synthetic securitisations for particular asset
types. The Commission Proposals newly indicate that the criteria will take
into account asset cash flow characteristics including contractual credit risk
and prepayment characteristics. The Commission Proposals envisage
development, by the EBA the homogeneity standards within six months of
entry into force of the Securitisation Regulation changes. While this is not a
novel aspect of the Proposed Balance Sheet Synthetic STS Framework
compared with the Traditional STS Criteria, it is worth pointing out that the
homogeneity criterion has proved to be a hotly debated topic in the context
of the Traditional STS Criteria and that synthetic portfolios are often more
mixed than those in a traditional securitisation context (it is an advantage of
the synthetic structure, for example, that it is easier to deal with multi-
jurisdictional assets under different laws). It therefore remains to be seen how
workable the synthetic homogeneity criterion will be.

# Article 250 CRR regulates transactions by originators (and sponsors) supporting their securitisations
post-recognition of SRT.

allenovery.com



ppendix 1: Overview table on the Proposed Balance Sheet Synthetic STS criteria, as set out in the Commission

Proposals of July 2020 and the EBA Report of May 2020

In this table, the colour-coding indicates the following:>!

— similar to traditional (non-ABCP) STS securitisation criteria

— adaptation of corresponding traditional (non-ABCP) STS securitisation criteria

BLUE - replacement of the traditional (non-ABCP) STS securitisation criteria and new requirements specific to synthetic securitisations

STS synthetic securitisation criterion
as set out in the EBA Report

Comparison with criterion
for traditional (non-ABCP)
STS securitisation from the
EBA Report

Rationale for the STS synthetic
securitisation criterion as explained in the
EBA Report

STS synthetic securitisation criterion as set out in
the Securitisation Regulation Proposals of the
European Commission

SIMPLICITY CRITERIA

Criterion 1: Balance sheet synthetic
securitisation, credit risk mitigation

General requirements for balance
sheet securitisation:

In order to be considered STS synthetic
balance sheet securitisation, the
following requirements should be met:

1. The securitisation should be a
synthetic securitisation, as defined
in Article 2(10) of the
Securitisation Regulation.

2. The protection buyer under the
credit protection arrangements
establishing synthetic securitisation

Replacement of the criteria in
Article 20(1)-(5) with
definition of balance-sheet
synthetics and requirement to
ensure robustness of credit
protection contract (credit risk
mitigation criteria)

The objective of the criterion is to set out
requirements for balance-sheet synthetic
transactions, i.e. those transactions in which
the regulated institution’s primary objective
is the transfer of credit risk of exposures that
the regulated institution itself holds on its
balance sheet. The ultimate object of credit
risk transfer should be exposures originated
or purchased by an institution within a core
lending/business activity of such regulated
institutions and held on its balance sheet (or
regulatory balance sheet, in the case of
prudentially regulated institutions) at the
closing date. In order to ensure alignment
with the traditional STS framework, the

Article 26b

1.  The originator shall be an entity that is authorised
or licenced in the Union. It shall be the originator
with respect to the underlying exposures.

An originator that purchases a third party’s
exposures on its own account and then
securitises them shall apply to the purchased
third party’s exposures policies with regard to
credit, collection, debt workout and servicing
that are no less stringent than those that the
originator applies to comparable exposures
that have not been purchased.

2.  The underlying exposures shall be originated as
part of the core business activity of the originator.

50 Please also note Article 26(a) of the Secutitisation Regulation Proposals which mandates that EBA, in close cooperation with ESMA and EIOPA, may adopt guidelines and recommendations on the Proposed Balance Sheet [Synthetic]
STS criteria; for the full text of Article 26(a), please refer to Appendix 3 below.
51 The table sets out the relevant extracts from the EBA Report and the Securitisation Regulation Proposals of the European Commission and the colout-coding corresponds to how it was originally presented in the EBA Report.
52 Article 2(10) — “synthetic securitisation” means a securitisation where the transfer of risk is achieved by the use of credit detivatives or guarantees, and the exposures being securitised remain exposures of the originator.




STS synthetic securitisation criterion
as set out in the EBA Report

Comparison with criterion
for traditional (non-ABCP)
STS securitisation from the
EBA Report

Rationale for the STS synthetic
securitisation criterion as explained in the
EBA Report

STS synthetic securitisation criterion as set out in
the Securitisation Regulation Proposals of the
European Commission

is an EU-regulated entity subject
to authorisation/licensing regime
that is established in the Union
and is an originator with respect to
the underlying exposures, as defined
in Article 2(3)°? of the Securitisation
Regulation.

3.  When the protection buyer is an
originator with respect to the
underlying exposures, as defined in
point (b) of Article 2(3) of the
Securitisation Regulation, i.e. the
exposures underlying the synthetic
securitisation have been purchased
from a third party before they are
securitised, the originator should
apply to the purchased exposures
credit and collection policies
workout policies and servicing
policies that are no less stringent
than those that the originator applies
to similar exposures that have not
been purchased.

4. The underlying exposures are part of
the core lending or any other core

protection buyer needs to be an EU
established entity.

This criterion should exclude arbitrage
securitisations, i.e. transactions in which the
protection buyer purchases exposures
outside their core lending/business activity,
for the sole purpose of writing credit
protection on them (i.e. securitising them)
and arbitraging on the yields resulting from
the transaction. Ensuring that the
management of exposures purchased for the
purpose of securitising them is consistent
with that of similar exposures not securitised
is important to avoid the occurrence of
moral hazard behaviours by the protection
buyer that could result in an overall lesser
credit quality of the securitisation
transaction, ultimately affecting both
retained securitisation positions and
securitisation positions placed with
investors.

This criterion should also exclude arbitrage
transactions in which the risk is subject to a
double hedge (for example, when more than

3. At the closing date, the underlying exposures
shall be held on the balance sheet of the
originator or of an entity of the same group of
which the originator belongs.

For the purposes of this paragraph, a group shall
be either of the following:

(a)  agroup of legal entities subject to
prudential consolidation in accordance
with Part One, Title II, Chapter 2 of
Regulation (EU) No 2013/575;

(b)  a group as defined in point (c) of
Article 212(1) of Directive
2009/138/EC.

4. The originator shall not double hedge the credit
risk of the underlying exposures of the
transaction.

5. The credit protection agreement>* shall comply
with the credit risk mitigation rules laid down in
Article 249 of Regulation (EU) No 2013/575, or
where that Article is not applicable, with
requirements that are no less stringent that the
requirements of that Article.

33 Article 2(3) — “originator” means an entity which: (a) itself or through related entities, directly or indirectly, was involved in the original agreement which created the obligations or potential obligations of the debtor or potential debtor
giving tise to the exposures being securitised; or (b) purchases a third party’s exposures on its own account and then securitises them.
3 Note that the Securitisation Regulation Proposals provide for the following new definition of this term: Article 2(25) — “credit protection agreement” means an agreement concluded between the originator and the investor to transfer

the credit risk of securitised exposures from the originator to the investor by the use of credit derivatives or financial guarantees, whereby the originator commits to pay a credit protection premium to the investor and the investor commits

to pay a credit protection payment to the originator in case one of the contractually defined events occurs.
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securitisation criterion as explained in the
EBA Report

STS synthetic securitisation criterion as set out in
the Securitisation Regulation Proposals of the
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business activity of the protection
buyer.

5. The underlying exposures should be
held on the balance sheet of the
protection buyer (or a member of
the same corporate group as the
protection buyer), at or before the
closing date.

6. The protection buyer should
undertake in the securitisation
documentation not to further hedge
its exposure to the credit risk of the
underlying exposures beyond the
credit protection obtained through
the synthetic securitisation in a
manner that results in the double
hedging of the same credit risk.

Credit risk mitigation rules:

The credit protection agreement
establishing the synthetic securitisation
should comply with the credit risk
mitigation rules laid down in Article 249
of the amended CRR (including the
requirements on SSPE) or with
equivalently robust applicable
requirements in case the protection buyer
is not an institution regulated under the
CRR.

one credit default swap is used to hedge the
same credit risk).

In order to ensure legal certainty in terms of
the payment obligations, the protection
buyer should make sure that it does not
hedge the same credit risk more than once
by obtaining credit protection in addition to
the credit protection provided by the
synthetic securitisation for such a credit risk.

In order to ensure the robustness of the
credit protection agreement, this agreement
should fulfil the credit risk mitigation
requirements in accordance with Article 249
of the amended CRR that have to be met by
institutions seeking significant risk transfer
through a synthetic securitisation.
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Criterion 2: Representations and
warranties

The securitisation documentation should
contain the representations and
warranties provided by the protection
buyer that the following requirements, in
respect of the underlying exposures, are
met, as a condition of enforceability of
the credit protection:

e Title to and accounting of the
exposures: If the protection buyer is
a credit institution or an insurance
company, either the protection buyer
or a member of the same corporate
group as the protection buyer has
full right, good and valid title to the
underlying exposures and their
associated ancillary rights and
accounts for the credit risk of the
underlying exposures in the
regulatory balance sheet. If the
protection buyer is not a credit
institution or an insurance company,
the protection buyer or a member of
the same corporate group as the
protection buyer has full right, good
and valid title to the underlying

Adapted criterion (Article
20(6)): extension of required
representations and warranties
and adaptation of their
objective and content to
synthetic securitisation

To enhance the legal certainty with respect
to the underlying exposures and
enforceability with respect to credit
protection agreement, the securitisation
documentation should contain specific
representations and warranties provided by
the protection buyer in respect of the
characteristics of those underlying exposures
and the correctness of the information
included in the securitisation documentation.
Non-compliance of the underlying exposures
with the representations and warranties
should lead to non-enforceability of the
credit protection, following a credit event.

Article 26b
6.

The originator shall provide representations and
warranties that the following requirements have
been met:

(@)

(b)

(©)

(d)

the originator or an entity of the group to
which the originator belongs has full legal
and valid title to the underlying exposures
and their associated ancillary rights;

where the originator is a credit institution
as defined in point (1) of Article 4(1) of
Regulation (EU) No 575/2013, or an
insurance undertaking as defined in point
(1) of Article 13 of Directive
2009/138/EC, the originator or an entity
which is included in the scope of
supervision on a consolidated basis keeps
the credit risk of the underlying exposures
on their balance sheet;

each underlying exposure complies, at the
date it is included in the securitised
portfolio, with the eligibility criteria and
with all conditions, other than the
occurrence of a credit event as referred to
in Article 26e, for a credit protection
payment>>;

to the best of originator’s knowledge, the
contract for each underlying exposure

5 Note that the Securitisation Regulation Proposals provide for the following new definition of this term: Article 2(27) — “credit protection payment” is the amount the investor has committed under the credit protection agreement to
pay to the originator in case a credit event defined in credit protection agreement has occurred.
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exposures and their associated
ancillary rights.

o Compliance of the exposures with
all eligibility criteria set out in the
securitisation documentation: On
the date it is included in the
securitised portfolio, each
underlying exposure complies with
all eligibility criteria and any other
conditions, other than a credit event,
for a protection payment in
accordance with the credit
protection agreement within the
securitisation documentation.

o Financing agreements’ validity
and enforceability: To the best of
the protection buyer’s knowledge,
the contractual agreement for each
underlying exposure contains a
legal, valid, binding and enforceable
obligation of the obligor to pay the
sums of money specified in it.

e Underwriting standards: The
underlying exposures meet the
standard underwriting criteria and
these are no less stringent than the
underwriting criteria that the

(e)

()

(2

(h)

contains an legal, valid, binding and
enforceable obligation to the obligor to
pay the sums of money specified in that
contract;

the underlying exposures comply with
underwriting criteria that are no less
stringent than the standard underwriting
criteria that the originator applies to
similar exposures that are not securitised;

to the best of originator’s knowledge,
none of the obligors are in material breach
or default of any of their obligations in
respect of an underlying exposure on the
date on which that underlying exposure is
included in the securitised portfolio;

to the best of originator’s knowledge, the
transaction documentation does not
contain any false information on the
details of the underlying exposures;

at the date of the closing of the transaction
or when the underlying exposure is
included in the securitised portfolio, the
contract between the obligor and the
original lender in relation to that
underlying exposure has not been
amended in such way that the
enforceability or collectability of that
underlying exposures has been affected.
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STS securitisation from the
EBA Report

Rationale for the STS synthetic
securitisation criterion as explained in the
EBA Report

STS synthetic securitisation criterion as set out in
the Securitisation Regulation Proposals of the
European Commission

originator applies to similar
exposures that are not securitised.

e No obligor default or other
material breach: To the best of the
protection buyer’s knowledge, on
the date it is included in the
securitised portfolio, none of the
obligors with respect to each
underlying exposure are in material
breach or default of any of their
obligations in respect of that
underlying exposure.

e No untrue information: To the best
of the protection buyer’s knowledge,
there is no untrue information on the
particulars of the underlying
exposures contained in the
securitisation documentation.

As at the closing date, in relation to each
underlying exposure, no contractual
agreement between the obligor and the
original lender has been subject to any
variation, amendment, modification,
waiver or exclusion of time of any kind
that in any material way adversely
affects the enforceability or collectability
of the underlying exposure.
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Criterion 3: Eligibility criteria, no
active portfolio management

The underlying exposures should, at all
times, be subject to predetermined, clear
and well-documented criteria
determining their eligibility for
protection under the credit protection
agreement establishing the synthetic
securitisation.

After the closing date, the securitisation
should not be characterised by an active
portfolio management on a discretionary
basis. The following should, in principle,
not be considered an active portfolio
management:

e substitution of exposures that are in
breach of representations and
warranties;

e if the securitisation includes a
replenishment period and the
addition of exposures that meet
clearly defined replenishment
conditions.

any case, any exposure added to the
securitisation after the closing date
should meet eligibility criteria that are no
less strict than those applied in the initial
selection of underlying exposures at the
closing date.

Adapted criterion (Article
20(7)): adaptation of allowed
portfolio management
techniques, inclusion of
additional conditions for the
removal of the underlying
exposures in securitisation

Eligibility criteria are essential safeguards in
synthetic securitisation transactions, as they
determine the validity of the credit
protection purchased by the protection
buyer. Protection buyers and protection
sellers should be in a position to identify, in
a clear and consistent fashion, under which
criteria exposures are selected to be
securitised. The selection should not be an
opaque process. Legal clarity over the
eligibility for credit protection reduces legal
risk.

To enhance legal certainty, additional
criteria have been added to limit the
conditions under which an underlying
exposure may be removed from the
securitisation, once it has entered the
securitisation under the clearly defined
eligibility criteria.

Active portfolio management adds a layer of
complexity and increases the likelihood of
cherry-picking practices occurring, which
may undermine the effectiveness of credit
protection and hence increase the risk of the
securitisation positions retained by the
protection buyer. Active management is
deemed to arise whenever the manager of
the portfolio sells one or more exposures
that were initially included in the
securitisation. Replenishment practices and

Article 26b

7.

The underlying exposures shall meet
predetermined, clear and documented eligibility
criteria that do not allow for active portfolio
management of those exposures on a
discretionary basis.

For the purpose of this paragraph, the substitution
of underlying exposures that are in breach of
representations or warranties or, where the
securitisation includes a replenishment period,
the addition of exposures that meet the defined
replenishment conditions, shall not be considered
active portfolio management.

Any exposure added after the closing date of the
transaction shall meet eligibility criteria that are
no less stringent that those applied in the initial
selection of the underlying exposures.

An underlying exposure may be removed from
the transaction where that underlying exposure:

(a)  has been repaid or matured otherwise;

(b)  has been disposed of during the ordinary
course of the business of the originator,
provided that such disposal does not
constitute implicit support as referred to in
Article 250 of Regulation (EU) No
575/2013;

(c) is subject to an amendment that is not
credit driven, such as refinancing or
restructuring of debt, and which occurs
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An underlying exposure may be
removed from the securitisation if it:

e has been repaid or otherwise
matured;

e has been disposed of during the
ordinary course of the protection
buyer business, provided such a
removal would not constitute
implicit support for the purposes of
Article 250 of the CRR;

e s subject to a refinancing,
restructuring or similar amendment
that is not credit driven and that
occurs during the ordinary course of
servicing such an exposure (for
example, maturity extension);

e did not meet the eligibility criteria at
the time it was included in the
securitisation because of an error in
the underlying exposures.

practices of substitution for non-compliant
exposures in the transaction due to previous
errors in the selection of exposures should
not be considered active management of a
transaction’s portfolio, provided that they do
not result in any form of cherry-picking.

Replenishment periods and other structural
mechanisms resulting in the inclusion of
exposures in the securitisation after the
closing date of the transaction may introduce
the risk that exposures of lesser quality
could be added to the pool of exposures
protected under the credit protection
agreement. For this reason, it is important to
ensure that any exposure added to the
securitisation after the closing date meets
eligibility criteria that are similar to, and not
weaker than, those used to structure the
initial pool of the securitisation.

during the ordinary course of servicing of
that underlying exposure;

(d)  did not meet the eligibility criteria at the
time it was included in the transaction.
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Criterion 4: Homogeneity, enforceable
obligations, full recourse to obligors,
period payment streams

The underlying exposures should meet
the following criteria:

e The synthetic securitisation should
be backed by a pool of underlying
exposures that are homogeneous in
terms of asset type, subject to
conditions clearly defined and
specified in the transaction
documentation.

e  The underlying exposures should
comprise obligations of the debtors
and, when applicable, guarantors to
pay the sums of money specified in
the terms that are contractually
binding and enforceable, with full
recourse to debtors and, when
applicable, guarantors.

e  The underlying exposures should
have defined periodic payment
streams, the instalments of which
may differ in their amounts, relating
to rental, principal and interest
payments or commitment fees, or to

Similar to criterion on
homogeneity, enforceable
obligations, full recourse to
obligor, periodic payment
streams, (Art. 20(8))

See the overarching rationale for consistency
with the traditional qualifying framework.

Commitment fees have been included, as
some synthetic securitisations include
unused credit lines or undisbursed loans as
underlying exposure.

As regards the homogeneity, additional
homogeneity criteria should be developed to
specify the homogeneity in terms of asset
type, as has been similarly done for
traditional securitisation in the regulatory
technical standards on homogeneity, which
should take into account specificities of
synthetic securitisation.

Article 26b5°

8.  The securitisation shall be backed by a pool of
underlying exposures that are homogeneous in
terms of assets type, taking into account the
specific characteristics relating to the cash flows
of the asset type including their contractual
credit-risk and prepayment characteristics. A pool
of assets shall comprise only one asset type.

The underlying exposures shall contain
obligations that are contractually binding and
enforceable, with full recourse to debtors and,
where applicable, guarantors.

The underlying exposures shall have defined
periodic payment streams, the instalments of
which may differ in their amounts, relating to
rental, principal or interest payments, or to any
other right to receive income from assets
supporting such payments. The underlying
exposures may also generate proceeds from the
sale of any financed or leased assets.

% Please also note that Article 26b(13) of the Securitisation Regulation Proposals mandates EBA, in close cooperation with ESMA and EIOPA, to develop draft regulatory technical standards further specifying which underlying exposures
referred to in Article 26b(8) are deemed to be homogenous, which shall be submitted to EBA within 6 months after the Securitisation Regulation Proposals come into force; for the full text of Article 26b(13), please refer to Appendix 3
below.
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any other right to receive income
from assets supporting such
payments.

e The underlying exposures may also
generate proceeds from the sale of
any financed or leased assets.

Criterion 5: No transferable securities

The underlying exposures should not
include transferable securities, as defined
in point (44) of Article 4(1) of Directive
2014/65/EU, other than corporate bonds
that are not listed on a trading venue.

Similar to criterion on
transferable securities (Art.
20(8))

See overarching rationale for consistency
with traditional qualifying framework.

Excluding transferable securities other than
corporate bonds that are not listed on trading
venue is particularly important in the case of
synthetic transactions, as it ensures that the
proposed STS framework targets only
‘balance-sheet’ transactions, as opposed to
‘arbitrage’ transactions that were structured
in the past to include different types of
securities as underlying exposures.

Article 26b(8) (cont’d)

The underlying exposures shall not include
transferable securities, as defined in point (44) of
Article 4 (1) of Directive 2014/65/EU, other than
corporate bonds that are not listed on a trading
venue.

Criterion 6: No resecuritisation

The underlying exposures should not
include any securitisation position.

Similar to criterion on no
resecuritisation (Art. 20(9))

See the overarching rationale for consistency
with the traditional qualifying framework.

The definition of balance-sheet synthetic
securitisations for STS purposes should
exclude resecuritisations. In the past,
resecuritisations have been structured into
highly leveraged structures in which lower
credit quality notes could be re-packaged
and credit could be enhanced, resulting in
transactions in which small changes in the
credit performance of the underlying assets
severely affected the credit quality of the

Article 26b

9. The underlying exposures shall not include any
securitisation positions.
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resecuritisation tranches. The modelling of
the credit risk arising in these bonds proved
very difficult because of high correlations
arising in the resulting structures. Synthetic
resecuritisations were often structured with
arbitrage purposes and did not serve the
credit risk transfer as a primary objective. In
addition, unlike synthetic securitisations that
are not structured for arbitrage purposes and
are not using securitisation positions as
underlying exposures, synthetic
resecuritisations performed materially worse
than traditional securitisations that were
structured largely in line with the STS
criteria for traditional securitisation.

Criterion 7: Underwriting standards
and material changes thereto

The underwriting standards pursuant to
which the underlying exposures are
originated and any material changes
from prior underwriting standards should
be fully disclosed to potential investors
without undue delay.

The underlying exposures are
underwritten with full recourse to an
obligor that is an individual, an SME or a
corporate body and that is not a special-
purpose entity.

Adapted criterion on
underwriting standards and
material changes thereto (Atrt.
20(10): additional clarification
with respect to the types of
eligible obligors and with
respect to underwriting of the
underlying exposures

See the overarching rationale for consistency
with the traditional qualifying framework.

Some arbitrage synthetic securitisations have
been structured in the past with SSPEs as
underlying obligors or by involving third
parties, such as broker intermediaries, in the
credit or underwriting decisions with respect
to the underlying exposures. To ensure that
only genuine balance-sheet securitisations of
underlying exposures that are part of the
core/business activity of the originator can
be eligible under the STS framework, no
SSPEs should be allowed as obligors, and no
broker intermediaries and similar parties

Article 26b

10. The underwriting standards pursuant to which the
underlying exposures are originated and any
material changes from prior underwriting
standards shall be fully disclosed to potential
investors without undue delay. The underlying
exposures shall be underwritten with full recourse
to an obligor that is not an SSPE. No third parties
shall be involved in the credit or underwriting
decisions concerning the underlying exposures.
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No broker intermediary or similar party
was involved in the credit or
underwriting decisions relating to the
underlying exposures.

should be involved in underwriting
decisions.

Criterion 8: Self-certified loans

In the case of securitisations in which the
underlying exposures are residential
loans, the pool of loans should not
include any loan that was marketed and
underwritten on the premise that the loan
applicant was made aware of the fact that
the information provided might not be
verified by the lender.

Similar to criterion on self-
certified loans (Art. 20(10))

See overarching rationale for consistency
with the traditional qualifying framework.

Article 26b(10) (cont’d)

In case of securitisations where the underlying
exposures are residential loans, the pool of
loans shall not include any loan that was
marketed and underwritten on the premise that
the loan applicant or, where applicable,
intermediaries were made aware that the
information provided might not be verified by
the lender.

Criterion 9: Borrower’s
creditworthiness

The assessment of the borrower’s
creditworthiness should meet the
requirements set out in Article 8 of
Directive 2008/48/EC or paragraphs 1 to
4 point (a) of paragraph 5, and paragraph
6 of Article 18 of Directive 2014/17/EU
or, if applicable, equivalent requirements
in third countries, to the extent that such
standards would, according to their
terms, apply to the individual underlying
exposures.

Similar to criterion on
borrower’s creditworthiness
(Art. 20(10))

See overarching rationale for consistency
with traditional qualifying framework.

Article 26b(10) (cont’d)

The assessment of the borrower’s
creditworthiness shall meet the requirements
set out in Article 8 of Directive 2008/48/EC or
paragraphs 1 to 4, point (a) of paragraph 5,
and paragraph 6 of Article 18 of Directive
2014/17/EU, or where applicable, equivalent
requirements in third countries.
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Criterion 10: Originator’s expertise

The originator or original lender should
have expertise in originating exposures
that are of a similar nature to those
securitised.

Similar to criterion on
originator’s expertise (Art.
20(10))

See also the overarching rationale for
consistency with the traditional qualifying
framework.

In light of the criterion that requires that the
underlying exposures should refer to a core
lending/business activity of the
originator/purchaser of the credit protection,
this criterion appears less relevant in the
case of synthetic securitisations than in the
case of traditional securitisations. It has,
however, still been kept, as, owing to
strategic decisions, institutions may define
new core/business activity in respect of
which the required expertise has yet to be
developed.

Article 26b(10) (cont’d)
The originator or original lender shall have
expertise in originating exposures of a similar
nature to those securitised.

Criterion 11: No defaulted exposures
or exposures subject to outstanding
disputes

At the time of selection, the underlying
exposures should not include:

e exposures in default within the
meaning of Article 178(1) of
Regulation (EU) No 575/2013;

e exposures to a credit-impaired
debtor or guarantor that:

o to the best of the
originator’s or original
lender’s knowledge, has
been declared insolvent or

Similar to criterion on no
defaulted exposures (Att.
20(11))

See overarching rationale for consistency
with traditional qualifying framework.

Article 26b

11. The underlying exposures shall not include, at the
time of the selection of those exposures,
exposures in default within the meaning of
Article 178(1) of Regulation (EU) No 575/2013,
or exposures to a credit-impaired debtor or
guarantor who to the best of the originator’s or
original lender’s knowledge:

(a)  has been declared insolvent, had a court
grant his creditors a final non- appealable
right of enforcement or material damages
as a result of a missed payment within
three years prior to the date of the
origination, or has undergone a debt-
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whose creditors have been
granted by a court a final
non-appealable right of
enforcement or material
damages as a result of a
missed payment within
three years prior to the date
of origination of the
underlying exposure or
which has undergone a
debt-restructuring process
with regard to its non-
performing exposures
within three years prior to
the date of selection of the
underlying exposures,
unless:

* arestructured
underlying
exposure has not
presented new
arrears since the
date of the
restructuring,
which must have
taken place at least
one year prior to
the date of
selection of the

(b)

(©)

restructuring process with regard to his
non-performing exposures within three
years prior to the date of the selection of
the underlying exposures, except where:

(i) arestructured underlying exposure
has not presented new arrears since
the date of the restructuring, which
must have taken place at least one
year prior to the date of the selection
of the underlying exposures;

(i) the information provided by the
originator in accordance with point
(a) and point (e)(i) of the first
subparagraph of Article 7(1)
explicitly sets out the proportion of
restructured underlying exposures,
the time and details of the
restructuring and their performance
since the date of the restructuring;

was at the time of origination of the
underlying exposure, where applicable, on
a public credit registry of persons with
adverse credit history or, where there is no
such public credit registry, another credit
registry that is available to the originator
or the original lender;

has a credit assessment or a credit score
indicating that the risk of contractually
agreed payments not being made is
significantly higher than for comparable
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credit registry, another
credit registry that is
available to the originator
or the original lender;

o has a credit assessment or a
credit score indicating that
the risk of contractually
agreed payments not being
made is significantly higher
than for comparable
exposures held by the
originator that are not
securitised.

Criterion 12: At least one payment
made

The debtors should, at the time of
inclusion of the relevant exposures in the
securitisation, have made at least one
payment. This does not include revolving
securitisations, in which exposures are
payable in a single instalment or have a
maturity of less than one year, including
without the limitation of monthly
payments on revolving credits. This
criterion does not apply to an exposure
that represents the refinancing of a pre-
existing exposure already included in the
securitisation.

Similar to criterion on at least
one payment made (Art.
20(12))

See the overarching rationale for consistency
with the traditional qualifying framework.

STS synthetic securitisation should minimise
the extent to which investors are required to
analyse and assess fraud and operational
risk. At least one payment should therefore
be made by each underlying borrower at the
time of inclusion of the exposure in the
securitisation, since this reduces the
likelihood of the exposure being subject to
fraud or operational issues; this does not
include revolving securitisations, in which
the distribution of underlying exposures is
subject to constant changes because the
securitisation relates to exposures payable in

Article 26b

12. The debtors shall, at the time of the inclusion of
the exposures in the transaction, have made at
least one payment, except where:

(a) the securitisation is a revolving
securitisation, backed by exposures
payable in a single instalment or having a
maturity of less than one year, including
without limitation monthly payments on
revolving credits;

(b)  the exposure that represents the

refinancing of a exposure that is already

included in the transaction.
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single instalment or with an initial legal
maturity of less than one year.

Examples of exposures to which the
requirement of at least one payment being
made at the time of inclusion of the
exposures in the securitisation does not
apply should include personal overdraft
facilities, credit card receivables, trade
receivables, trade finance obligations and
dealer floorplan finance loans.

STANDARDISATION CRITERIA

Criterion 13: Risk retention
requirements

The originator or original lender should

Similar to criterion on risk
retention requirements (Art.

21(1))

See overarching consistency with the
framework for traditional securitisation.

Although it is not necessary strictly to

Article 26¢

1. The originator or original lender shall satisfy the
risk retention requirements in accordance with

satisfy the risk-retention requirement in include this requirement in the STS criteria, Article 6.
accordance with Article 6 of the given it is applicable to all securitisations as
Securitisation Regulation. per Article 6 of the Securitisation
Regulation, it is included here for
consistency purposes.
Criterion 14: Appropriate mitigation Adapted criterion on Unlike in the case of traditional Article 26¢

of interest rate and currency risks

Currency risk: The transaction
documentation should clearly describe
how any currency risk arising in
synthetic securitisation will affect

appropriate mitigation of
interest rate and currency risks
(Art. 21(2)): to further specify
measures for appropriate

securitisation, the interest and principal cash
flows generated by the underlying exposures
in synthetic securitisation are not used to
repay investors. Payments towards synthetic
securitisation investors are limited to the

2.  The interest rate and currency risks arising from
the securitisation and their possible effects on the
payments to the originator and the investors shall
be described in the transaction documentation.
Those risks shall be appropriately mitigated and
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payments to the protection buyer and the
investors.

e Ifapplicable, any collateral securing
the credit protection obligation must
be denominated in the same
currency as that used for the credit
protection (i.e. the transaction
currency).

Interest rate risk: The transaction
documentation should clearly describe
how any interest rate risk associated with
synthetic securitisation will be mitigated
and what impact it will have on the
payments to the protection buyer and the
investor.

In the case of a synthetic securitisation
involving an SSPE, the amount of the
SSPE’s liabilities in terms of interest
payments to investors at any payment
date should be equal to or less than the
amount of its income from the protection
buyer and any collateral arrangements at
such payment date.

The underlying exposures should not
include derivatives, other than
derivatives entered into for currency or
interest-rate hedging purposes in
connection with the underlying
exposures.

mitigation of interest rate and
currency risks

credit risk protection premium and, as
applicable, the yield from the re-investment
of the collateral used in funded transactions
and the redemption of such collateral, which
will be used to repay noteholders at maturity
or at early termination of the contract.

However, the originator (protection buyer)
of synthetic transactions may (i) face
instances of under-protection due to
exchange rate fluctuations in transactions
involving more than one currency; (ii) be
exposed to interest rate mismatches, itself or
through the SSPE set up to issue notes to
investors, in which it guarantees, to
investors, a return on the collateral received
as credit risk protection beyond the payment
of the due credit protection premium.

Currency risk: In synthetic securitisation
transactions in which the underlying
exposures are denominated in a currency
that is different to the currency used for the
credit protection (i.e. the transaction
currency), there arises the risk that, because
of exchange rate fluctuations and depending
on the reference exchange rate used to
convert loss amounts into protection
payment amounts, the outstanding amount of
the notes/available collateral/committed
guarantee amount after conversion into the
currency in which the underlying exposures

any measures taken to that effect shall be
disclosed. Any collateral securing the obligations
of the investor under the credit protection
agreement shall be denominated in the same
currency in which the credit protection payment
is denominated.

In case of a securitisation using a SSPE, the
amount of liabilities of the SSPE concerning the
interest payments to the investors shall at any
time be equal to or be less than the amount of the
SSPE’s income from the originator and any
collateral arrangements.

Except for the purpose of hedging interest rate or
currency risks of the underlying exposures, the
portfolio of underlying exposures shall not
include derivatives. Those derivatives shall be
underwritten and documented according to
common standards in international finance.
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Those derivatives should be underwritten
and documented in accordance with
common standards in international
finance.

are denominated may be reduced, resulting
in diminished protection in respect of the
underlying exposures. Even though the CRR
provides for additional capital requirements
on the originator for transactions
characterised by currency mismatches, it is
important that the currency risk to which
STS securitisation positions are exposed is
appropriately mitigated. This can be done by
ensuring that the credit protection is
denominated in the same currency as the
underlying exposures and, if relevant,
collateral, or through other measures, such
as using hedges and guarantees that can fix
the currency rate for the protection buyer, or
by other arrangements such as for example
adapting the notional amount of the portfolio
to manage exchange rate fluctuations
through replenishment.

Interest rate risk: Interest rate risk should be
appropriately mitigated. Additional criterion
35 provides for eligible credit risk protection
arrangements. The exclusion of more
complex collateral and re-investment
arrangements in synthetic STS
securitisations further reduces the extent to
which interest rate mismatches may occur in
such securitisations.

Derivatives should be allowed as underlying
exposures of a synthetic STS securitisation
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only when those derivatives are used for the
single purpose of hedging the currency and
interest rate risk arising from the underlying
exposures that are not derivatives. For the
sake of clarity, it should be highlighted that
any derivative contract used to effect the
credit risk transfer that gives rise to synthetic
securitisation is not to be considered an
‘underlying’ exposure of synthetic
securitisation.

The appropriate mitigation of interest rate
and currency risks should be clearly
specified in the transaction documentation.

Criterion 15: Referenced interest
payments

Any referenced interest payments in
relation to securitisation should be based
on either (i) generally used market
interest rates or generally used sectoral
rates that are reflective of the cost of
funds and do not reference complex
formulae or derivatives, and/or (ii)
income generated by the collateral
securing the protection seller’s
obligations under the credit protection
agreement.

Any referenced interest payments in
relation to the underlying exposure
should be based on either (i) generally

Similar to criterion on
referenced interest payments
(Art. 21(3))

This criterion is less relevant for synthetics,
as the repayment of the securitisation
positions is not dependent on the cash flows
from the underlying exposures on a pass-
through basis, and consequently there is less
need for investors to understand the
calculation of the interest payments on the
underlying exposures. However, this
information might still be useful, particularly
with regard to public synthetic
securitisations making use of an SSPE with
various investors, and the requirement
should therefore be kept for consistency
purposes.

Article 26¢

3.

Any referenced interest rate payments in relation
to the transaction shall be based on any of the
following:

(a)

(®)

generally used market interest rates, or
generally used sectoral rates that are
reflective of the costs of funds, and shall
not reference complex formulae or
derivatives;

income generated by the collateral
securing the obligations of the investor
under the protection agreement.

Any referenced interest payments due under
the underlying exposures shall be based on
generally used market interest rates, or
generally used sectoral rates reflective of the
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used market interest rates, or generally
used sectoral rates reflective of the cost
of funds, and should not reference
complex formulae or derivatives.

cost of funds, and shall not reference complex
formulae or derivatives.

Criterion 16: Requirements after
enforcement notice

Following the occurrence of an
enforcement event in respect of the
protection buyer, the protection seller
should be permitted to take enforcement
action and/or terminate the credit
protection agreement. In the case of
funded credit protection, upon such
termination, collateral should be returned
to investors in order of their seniority.

When an SSPE is used within a synthetic
securitisation, following an enforcement
or termination of the credit protection
agreement, no amount of cash should be
trapped in the SSPE beyond that which is
necessary to ensure the operational
functioning of the SSPE, the payment of
protection payments in respect of
defaulted underlying exposures that are
still being worked out at the time of such
a termination or the orderly repayment of
investors, in accordance with the
contractual terms of the securitisation.

Adapted criterion on
requirements after
enforcement notice (Art.
21(4)): adapted to reflect that
not all synthetic securitisations
use SSPE

It is appropriate that arrangements are in
place for the protection of protection buyers
in case adverse circumstances affect the
SSPEs or, where applicable, the collateral
(such as insolvency of SSPE or
inaccessibility of collateral), which has a
consequence of immediately initiating
enforcement and applying sequential
amortisation to all tranches of the synthetic
securitisation.

The requirements applicable when
enforcement has been delivered have been
adapted, compared with the STS
requirements applicable to traditional
securitisation, to reflect the fact that not all
synthetic securitisations include the use of
an SSPE and that, even if an SSPE is used in
balance-sheet synthetic securitisations, there
is no legal transfer of title to the underlying
exposures to the SSPE. As a result of the
latter, a requirement that does not allow the
automatic liquidation of the underlying
exposures at market value is not needed for
synthetic securitisations.

Article 26¢

4.

Following the occurrence of an enforcement
event in respect of the originator, the investor
shall be permitted to take enforcement action,
terminate the credit protection agreement or do
both.

In case of a securitisation using a SSPE, where an
enforcement or termination notice of the credit
protection agreement is delivered, no amount of
cash shall be trapped in the SSPE beyond what is
necessary to ensure the operational functioning of
that SSPE, the payment of the protection
payments for defaulted underlying exposures that
are still being worked out at the time of the
termination, or the orderly repayment of investors
in accordance with the contractual terms of the
securitisation.
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Criterion 17: Allocation of losses and
amortisation of tranches

Allocation of losses: The allocation of
losses to holders of a securitisation
position in a synthetic STS securitisation
should always proceed in order of
seniority of tranches, from the most
junior tranche to the most senior tranche
in the transaction.

Amortisation of size of tranches: Pro
rata or hybrid (i.e. comprising a
combination of pro rata and sequential,
or pro rata applying to only some
tranches) amortisation may only be
applied to determine the outstanding
amount of all tranches if clearly specified
triggers relating to the performance of
the underlying exposures ensure the
switch of the amortisation scheme to
sequential amortisation. Such
performance-related triggers should at
least include deterioration in the credit
quality of the underlying exposures
below a predetermined threshold.

When this is not the case, sequential
amortisation should apply to all tranches
in order to determine the outstanding
amount of the tranches at the each
payment date, i.e., as the underlying
exposures amortise, such amortisation

Adapted criterion on
allocation of losses and

amortisation of tranches (Art.

21(5)): adapted with
additional requirements for
pro rata amortisation and
allocation of losses
requirements

See the overarching rationale for consistency
with the traditional qualifying framework.

From a prudential perspective, pro rata
amortisation schemes in the presence of
back-loaded losses, i.e. losses that crystallise
towards the end of the underlying exposures’
tenor, may undermine the simplicity and
standardisation of the transaction. Other
things being equal, in the presence of pro
rata amortisation the originator is able to
rely only on a level of credit protection that,
towards the end of the tenor of the
transaction, is materially lower than the one
it could rely on when a sequential
amortisation scheme is adopted. Therefore,
pro rata amortisation should be allowed only
under limited circumstances, i.e. if it is
subject to specific contractual triggers that
require a switch to sequential amortisation.

In order to ensure that all parties involved in
the synthetic securitisation have at all times
a thorough understanding of applicable
amortisation schemes under a securitisation,
such amortisation schemes should be clearly
specified in the transaction documentation.

Article 26¢

S.

Losses shall be allocated to the holders of a
securitisation position in the order of seniority of
the tranches, starting with the most junior
tranche.

Sequential amortisation shall be applied to all
tranches to determine the outstanding amount of
the tranches at each payment date, starting from
the most senior tranche.

Transactions that feature non-sequential
amortisation shall have triggers for the
performance of the underlying exposures
changing the amortisation to sequential in order
of seniority. Such performance-related triggers
shall include the deterioration in the credit quality
of the underlying exposures below a pre-
determined threshold.

As tranches amortise, an amount of the collateral
equal to the amount of the amortisation of those
tranches shall be returned to the investors,
provided the investors have collateralised those
tranches.

Where a credit event as referred to in Article 26e
has occurred in relation to underlying exposures
and the debt workout process for those exposures
has not been completed, the amount of credit
protection remaining at any payment date shall be
at least equivalent to the outstanding notional
amount of those underlying exposures, minus the
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should be applied first to reduce the most
senior tranches and, only once these
most senior tranches have fully
amortised, should they be used to reduce
more junior tranches according to the
order of seniority, as agreed in the
transaction documentation.

As tranches amortise, when investors
have provided collateral for those
tranches, an amount of that collateral
equal to the amount of amortisation on
such tranches should be returned to
investors. In the case of underlying
exposures in relation to which a credit
event has occurred and the workout
process has not been completed, the
amortisation provisions should ensure
that the remaining amount of credit
protection at any payment date is at least
equivalent to the notional outstanding
amount of these underlying exposures
after consideration of the amount of any
interim payments that have already been
effected on these underlying exposures
in relation to the relevant credit events.

All amortisation agreements should be
clearly documented.

amount of any interim payment made in relation
to those underlying exposures.
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Criterion 18: Early amortisation
provisions/triggers for termination of
the revolving period

The transaction documentation should
include appropriate triggers for the
termination of the revolving period in

Adapted criterion on early
amortisation
provisions/triggers for
termination of the revolving
period (Art. 21(6)): adapted
with requirements for early
amortisation only in the case

It is important to include safeguards for
investors when the securitisation is a
revolving securitisation, as they ensure that,
subject to specific triggers, the
replenishment period truncates and the
tranches start to amortise. This criterion is
generally relevant to synthetic securitisation,

Article 26¢
6.

The transaction documentation shall include
appropriate early amortisation triggers for a
termination of the revolving period, where a
securitisation is a revolving securitisation,
including at least the following:

which the securitisation is a revolving fth £ an SSPE h ¢ replenishment periods 1 (2)  adeterioration in the credit quality of the
T 3 of the use of an as the use of replenishment periods is ve .
securitisation and a switch to the L use pient - peri vy underlying exposures to or below a
amortisation of tranches, including at common in synthetic securitisation. T.he predetermined threshold;
o iggers have been adapted to synthetic
least the following: triggers have b dapted to synthet . .
securitisation (b) arise in losses above a predetermined

e adeterioration in the credit quality : threshold:

of the underlying exposures to or By contrast, early amortisation is about the ; ’ )

below a predetermined threshold; earlier repayment of principal and therefore © a fallure? to generate sufficient new

] hat rise ab is relevant only to synthetic securitisations underlymg expos'ur.es' Fhat n'ieeF the )
* losses thatrise above a that use an SSPE to place notes with predetermined eligibility criteria during a

predetermined threshold or losses . el et

) : investors. Spectlied period.

over a predefined period that rise

above a predetermined threshold; This criterion is linked to the requirement
L e e for the credit protection payments (which

underlvine exposures that meet the should be contingent upon the outstanding

v g o . . balance of the protected tranche).

predetermined credit quality over a

specified period of time.
Criterion 19: Transaction Adapted criterion on See the overarching rationale for consistency | Article 26¢
documentation transaction documentation with the traditional qualifying framework. 7. The transaction documentation shall clearly
The transaction documentation should (Art. 21(7)): adapted with Particularly when the credit risk of the specify:
clearly specify: additional requirements for securitised portfolio is transferred to more (a)  the contractual obligations, duties and

o the contractual obligations, duties
and responsibilities of, as applicable,

servicing standards and
procedures

than one investor (e.g. when CLNs of
different seniority are issued by an SSPE),
the appointment of an identified person with

responsibilities of the servicer, the trustee,
other ancillary service providers or the
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the verification agent, the servicer of
the underlying exposures, the trustee
and other ancillary service
providers;

e upon default, insolvency and other
specified events, where applicable,
provisions to ensure the replacement
of relevant counterparties (other
than the protection buyer and the
investors) for in cases where the
respective services for the benefit of
the securitisation are not provided
by the originator itself;

e the processes and responsibilities
necessary to ensure that, when
servicing is not provided by the
originator itself, the default or
insolvency of the current servicer
does not result in termination of
servicing, such as contractual
provisions that enable the
replacement of the servicer in such
cases;

e the servicing procedures that apply
to the underlying exposures at the
closing date and thereafter and the
circumstances under which these
procedures may be modified;

fiduciary responsibilities acting in the best
interest of investors is necessary, in order to
minimise the impact of potential conflicts in
terms of the interpretation of certain
provisions of the securitisation
documentation and their applicability at
payment dates.

From the perspective of an investor in
synthetic securitisation, it is also important
that, irrespective of whether the underlying
exposures are serviced by the originator or
by another party, at closing date and
thereafter, the servicer adheres to high
servicing standards, in order to ensure that

credit events covered by the credit protection

agreement and corresponding losses are
determined correctly at each payment date.

(®)

(©)

(d)

third- party verification agent referred to
in Article 26e(4), as applicable;

the provisions that ensure the replacement
of the servicer, trustee, other ancillary
service providers or the third-party
verification agent referred to in Article
26¢e(4) in the event of default or
insolvency of either of those service
providers, in a manner that does not result
in the termination of the provision of those
Services;

the servicing procedures that apply to the
underlying exposures at the closing date
and thereafter and the circumstances under
which those procedures may be modified;

the servicing standards that the servicer is
obliged to adhere to in servicing the
underlying exposures within the entire
maturity of securitisation.
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e the servicing standards that the
servicer will have to adhere to in
servicing the underlying exposures
within the entire maturity of the
synthetic securitisation.

Criterion 20: Servicer’s expertise

The servicer should have expertise in
servicing exposures that are of a similar
nature to those that are securitised and be
supported by a management team with
extensive industry experience.

The servicer should have well-
documented and adequate policies,
procedures and risk management
controls relating to the servicing of
exposures.

The servicer should apply servicing
procedures to the underlying exposures
that are at least as stringent as the
servicing procedures applied by the
originator to similar exposures that are
not securitised.

Similar to criterion on
servicer’s expertise (Art.
21(8))

See the overarching rationale for consistency
with the traditional qualifying framework.

Effective servicing standards are crucial in
any synthetic securitisation, as the validity
of the credit protection obtained greatly
depends on the timely identification of
relevant credit events protected under the
credit protection agreement. Losses that are
not identified at the time of their occurrence,
because of servicing disruptions, may not be
eligible for credit protection. Such risk
increases the overall riskiness of the
originator’s retained senior position. This
appears to be particularly relevant in those
cases in which servicing is not carried out by
the originator of the transaction.

Consistency and clarity of servicing
standards, and sufficient experience of
applying such standards, significantly reduce
the extent of risks arising in relation to the
servicing. In addition, STS synthetic
securitisations should not be used to put in
place any ‘originate to distribute’ behaviour

Article 26¢

8.  The servicer shall have expertise in servicing
exposures of a similar nature to those securitised
and shall have well-documented and adequate
policies, procedures and risk-management
controls relating to the servicing of exposures.

The servicer shall apply servicing procedures to
the underlying exposures that are at least as
stringent as the ones applied by the originator to
similar exposures that are not securitised.
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through moral hazard practices arising in the
servicing of exposures subject to protection.

Criterion 21: Reference register

Replacement of the criterion

To avoid conflicts between the protection

Article 26¢

The underlying exposures should be (requirements for the buyer and the protection sellers and to 9.  The originator shall maintain an up-to-date
identified at all times via a reference transaction documentation to | ensure legal certainty in terms of the scope reference register to identify the underlying
register. The reference register should specify payment conditions is | of the credit protection purchased for exposures at all times. That register shall identify
clearly identify, at all times, the covered in separate criteria) underlying exposures, such credit protection the reference obligors, the reference obligations
reference obligors, the reference (Art 21(9)) should reference clearly identified reference from which the underlying exposures arise, and,
obligations from which the underlying obligations, giving rise to the underlying for each underlying exposure, the notional
exposures arise, and the protected exposures, of clearly identified entities or amount that is protected and that is outstanding.
notional amount and the outstanding obligors. Therefore, the reference
protected notional amount for each obligations on which protection is purchased
underlying exposure. should be clearly identified at all times, via a

reference register, and kept up to date. This

requirement is also indirectly part of the

criterion defining the balance-sheet

securitisation and excluding arbitrage

securitisation from the STS framework.
Criterion 22: Timely resolution of Similar to criterion on timely See the overarching rationale for consistency | Article 26¢
conflicts between investors resolution of conflicts between | with the traditional qualifying framework. 10, Tihe immeniion deemnaisiten dhell freide demr

The transaction documentation should
include clear provisions that facilitate the
timely resolution of conflicts between
different classes of investors. If an SSPE
is used within a synthetic securitisation
to issue notes placed with investors,
voting rights should be clearly defined
and allocated to noteholders and the
responsibilities of the trustee and other

investors (Art. 21(10))

This requirement aims to quickly resolve
any potential conflicts between investors, as
an additional safeguard to the appointment
of a verification agent, particularly when the
credit risk of the securitised portfolio is
transferred to more than one investor (e.g.
where CLNs of different seniority are issued
by an SSPE), the appointment of a trustee or

provisions that facilitate the timely resolution of
conflicts between different classes of investors.
In case of a securitisation using a SSPE, voting
rights shall be clearly defined and allocated to
bondholders and the responsibilities of the trustee
and other entities with fiduciary duties to
investors shall be clearly identified.
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entities with fiduciary duties to investors
should be clearly identified.

other entity with fiduciary duties to investors
appears necessary.

TRANSPARENCY CRITERIA

Criterion 23: Data on historical
default and loss performance

The originator should, before pricing,
make available to potential investors data
on static and dynamic historical default
and loss performance, such as
delinquency and default data, for
exposures that are substantially similar to
those being securitised, as well as the
sources of those data and the basis for
claiming similarity. Those data should
cover a period of at least five years.

Similar to criterion on data on
historical default and loss
performance (Art. 22(1))

See the overarching rationale for consistency
with the traditional qualifying framework.

As the first criterion on simplicity requires
that the protection buyer under the credit
protection arrangements is an originator with
respect to the securitised exposures, and
according to the definition of sponsor
pursuant to Article 2(5) of the Securitisation
Regulation only credit institutions or
investment firms other than the originator
can qualify as a sponsor, the obligation in
terms of making data available has been
limited to the originator for synthetic
securitisation.

Article 26d

I.

The originator shall make available data on static
and dynamic historical default and loss
performance such as delinquency and default
data, for substantially similar exposures to those
securitised, and the sources of those data and the
basis for claiming similarity, to potential
investors before pricing. Those data shall cover a
period of at least five years.

Criterion 24: External verification of
the sample

A sample of the underlying exposures
should be subject to external verification,
prior to the closing date, by an
appropriate and independent party,
including verification that the underlying
exposures meet the criteria determining
eligibility for credit protection under the
credit protection agreement.

Similar to criterion on external
verification of the sample
(Art. 22(2))

In synthetic securitisation, compliance with
contractual eligibility criteria determines the
validity and therefore the effectiveness of
the credit protection. From a transparency
perspective, it is crucial to ensure that any
potential for disputes over the validity of the
credit protection is minimised during the life
of the transaction. For this reason, in the
case of synthetic securitisation, the audit
prior to issuance should specifically cover
eligibility conditions and should be carried
out with a confidence level of at least 95%.

Article 26d

2.

A sample of the underlying exposures shall be
subject to external verification prior to the
closing of the transaction by an appropriate and
independent party, including verification that the
underlying exposures are eligible for credit
protection under the credit protection agreement.
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Criterion 25: Liability cash flow model

The originator should, before the pricing
of the securitisation, make available to
potential investors a liability cash flow
model that precisely represents the
relationship between the underlying
exposures and the payments flowing
between the originator, investors, other
third parties and, when applicable, the
SSPE, and should, after pricing, make
that model available to investors on an
ongoing basis and to potential investors
upon request.

Similar to criterion on liability
cash flow model (Art. 22(3))

To ensure consistency with the traditional
framework and enhance transparency, the
requirement to make available a liability
cash flow model to investors is being
maintained for synthetic STS securitisation.

Article 26d

3.

The originator shall, before the pricing of the
securitisation, make available to potential
investors a liability cash flow model that
precisely represents the contractual relationship
between the underlying exposures and the
payments flowing between the originator,
investors, other third parties and, where
applicable, the SSPE, and shall, after pricing,
make the model available to investors on an
ongoing basis and to potential investors upon
request.

Criterion 26: Environmental
performance of assets

In the case of a securitisation whose
underlying exposures are residential
loans or auto loans or leases, the
originator should publish the available
information related to the environmental
performance of the assets financed by
these residential loans or auto loans or
leases, as part of the information
disclosed pursuant to point (a) of the first
subparagraph of Article 7(1) of the
Securitisation Regulation.

Similar to criterion on
environmental performance of
assets (Art. 22(4))

See overarching rationale for consistency
with traditional qualifying framework.

Article 26d

4.

In case of a securitisation where the underlying
exposures are residential loans or auto loans or
leases, the originator shall publish the available
information related to the environmental
performance of the assets financed by such
residential loans, auto loans or leases, as part of
the information disclosed pursuant to point (a) of
the first subparagraph of Article 7(1).
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Criterion 27: Compliance with
transparency requirements

The originator should be responsible for
compliance with Article 7 of the
Securitisation Regulation. The
information required by point (a) of the
first subparagraph of Article 7(1) should
be made available to potential investors,
upon request, before pricing. The
information required by points (b) to (d)
of the first subparagraph of Article 7(1)
should be made available before pricing
at least in draft or initial form. The final
documentation should be made available
to investors at the latest 15 days after the
closing of the transaction.

Similar to criterion on
compliance with transparency
requirements (Art. 22(5))

See overarching rationale for consistency
with traditional qualifying framework.

Article 26d

S.

The originator shall be responsible for
compliance with Article 7. The information
required by point (a) of the first subparagraph of
Article 7(1) shall be made available to potential
investors before pricing upon request. The
information required by points (b) and (d) of the
first subparagraph of Article 7(1) shall be made
available before pricing at least in draft or initial
form. The final transaction documentation shall
be made available to investors at the latest 15
days after closing of the transaction.

CRITERIA SPECIFIC TO SYNTHETIC SECURITISATION

Criterion 28: Credit events

The credit protection agreement
establishing the synthetic securitisation
should cover, at least, the following
credit events:

e failure to pay the underlying obligor,
defined to encompass at a minimum
the circumstances defined in Article
178 (1)(b) of the CRR;

e  bankruptcy of the underlying
obligor, defined to encompass at a

n/a

The definitions of credit events provided in
the CRR shape the way prudential regulation
quantifies the credit risk to be covered by
regulatory capital, and these well-established
definitions should also be applied as a basis
for standardising the minimum credit events
to be considered in synthetic STS
securitisations. A reference to the CRR
definitions also strikes the right balance
between the interest of the protection buyer
and the interest of investors.

Article 26e

1.

The credit protection agreement shall cater for

the following credit events:

(a) failure to pay by the underlying obligor,
which includes the default referred to in
point (b) of Article 178(1) of Regulation
(EU) No 575/2013;

(b)  bankruptcy of the underlying obligor,
which includes the elements referred to in
points (e) and (f) of Article 178(3) of
Regulation (EU) No 575/2013;
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minimum the circumstances defined
in Article 178 (3)(e) and (f) of the
CRR;

e in the case of credit protection other
than financial guarantee,
restructuring of the underlying
exposure, defined to encompass at a
minimum the circumstances defined
in Article 178(3) (d) of the CRR.

The requirement to include at least these
three events should not prevent the
parties from agreeing on additional
and/or stricter credit events. All credit
events that are to apply and their precise
definitions should be clearly
documented.

Forbearance measures, as defined in
Annex V, Section 30, paragraphs 163 to
183, of Commission Implementing
Regulation (EU) No 2015/227 amending
Implementing Regulation (EU) No
680/2014 laying down implementing
technical standards with regard to
supervisory reporting of institutions
according to Regulation (EU) No
575/2013, applied to underlying
exposures must not preclude the trigger
of eligible credit events.

The parties under the credit protection
agreement may agree on additional events or
stricter definitions of the events mentioned
in the criterion (e.g. failure to pay with a
grace period of less than 90 days or the
introduction of minimum payment
thresholds for defaulted claims to qualify as
“failure to pay’), in line with the general
framework provided for in the standard
industry master agreements, as long as the
credit protection agreement complies with
the requirements provided in Article 249 of
the amended CRR, and, at a minimum, the
events taken into account for prudential
purposes for institutions regulated under the
CRR are included in the credit protection
agreements.

Forbearance measures, which consist of
concessions towards a debtor that is
experiencing or about to experience
difficulties in meeting its financial
commitments, should not preclude the
triggering of the credit protection event. In
this regard, the term ‘concessions’ refers to
either a modification of the previous terms
and conditions of a contract that the debtor is
considered unable to comply with because of
its financial difficulties (‘troubled debt’),
resulting in insufficient debt service ability,
and that would not have been granted had

(©)

for a credit protection agreement other
than by a financial guarantee, restructuring
of the underlying exposure, which
includes the elements referred to in point
(d) of Article 178(3) of Regulation (EU)
No 575/2013.

All credit events shall be documented.

Forbearance measures, as referred to in Annex V,
Section 30, paragraphs 163 to 183, to

Commission Implementing Regulation (EU)
2015/227* that are applied to the underlying
exposures shall not preclude the trigger of
eligible credit events.
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the debtor not been experiencing financial
difficulties, or a total or partial refinancing
of a troubled debt contract that would not
have been granted had the debtor not been
experiencing financial difficulties. A
concession may entail a loss for the lender,
which should be considered within the credit
protection agreement.

Restructuring has been excluded as a credit
event in the case of financial guarantees, in
order to avoid them being treated as a
derivative in accordance with the relevant
accounting standards. The underlying
reference portfolio is often held in the
banking book and is therefore subject to
accrual accounting, while derivatives are
subject to mark-to-market. Financial
guarantees, however, are typically accrual
accounted; nevertheless, if a financial
guarantee also references restructuring, then
it may have to be treated as a derivative in
accordance with the relevant accounting
standards. Therefore, buying protection for
portfolios held on the banking book in the
form of a financial guarantee rather than a
derivative avoids mark-to-market volatility.

Criterion 29: Credit protection
payments

The credit protection payment following
the occurrence of a credit event should

n/a

From the originator’s perspective, in order to
ensure that credit protection eventually
covers the losses incurred by the originator,
it is important that loss settlements do not

Article 26e

2.  The credit protection payment following the
occurrence of a credit event shall be calculated
based on the actual realised loss suffered by the
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be calculated based on the actual
realised loss suffered by the originator
or the relevant lender, as worked out in
accordance with its standard recovery
policies and procedures for the relevant
exposure types®’ and recorded in its
financial statements at the time the
payment is made.

The final credit protection payment
should be payable within a specified
period following the end of the workout
process for the relevant underlying
exposure if the end of the workout
process occurs before the scheduled legal
maturity or early termination of the
credit protection agreement.

Transactions should provide that an
interim credit protection payment is to
be made, at the latest, six months after
the credit event has occurred in cases in
which the workout of the losses for the
relevant underlying exposure has not
been finalised by that time.

The interim credit protection payment
should be, at least, the higher of the
impairment considered by the originator
in its financial statements, in accordance
with the applicable accounting

fall short of the loss amounts, as worked out
by the originator. In addition, aligning credit
protection payments with the loss amounts
worked out by the originator ensures that the
protection buyer’s and the protection seller’s
interests in the transaction are more aligned,
leading to better incentives on both sides of
the transaction.

As the full workout of losses can be a
lengthy process, depending on the type of
asset class/collateral under consideration as
well as the characteristics of national judicial
and insolvency regimes, it is important from
the originator’s perspective to ensure a
minimum degree of timeliness in credit
protection payments in all circumstances.
For this reason, and also to ensure that the
originator does not keep paying for credit
protection on the protected notional amount
of a given underlying exposure when a
credit event has occurred in relation to that
exposure, an interim payment should be
made, at the latest, six months after such a
credit event has occurred. By means of a
final adjustment payment, the payment to
cover losses under the credit protection
agreement in relation to a particular
underlying exposure should then be adjusted
to the loss amounts that have been fully

originator or the lender, as worked out in
accordance with their standard recovery policies
and procedures for the relevant exposure types
and recorded in their financial statements at the
time the payment is made. The final credit
protection payment shall be payable within a
specified period of time following the end of the
debt workout process for the relevant underlying
exposure where the end of the debt workout
process occurs before the scheduled legal
maturity or early termination of the credit
protection agreement.

An interim credit protection payment shall be
made at the latest six months after a credit event
as referred to in paragraph 1 has occurred in
cases where the debt workout of the losses for the
relevant underlying exposure has not been
completed by the end of that six months period.
The interim credit protection payment shall be at
least the higher of the following:

(a)  the impairment recorded by the
originator in its financial statements in
accordance with the applicable
accounting framework at the time the
interim payment is made;

(b)  where applicable, the Loss Given
Default as determined in accordance

57The term ‘exposure type’ is used here, to avoid confusion with the term ‘type of exposure’, as defined for IRB purposes according to Art. 142(1)(2) of the CRR.
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framework, at the time the interim
payment is made or, if applicable, the
LGD determined in accordance with Part
Three, Title II, Chapter 3, of the CRR,
which, according to the CRR, has to be
applied to the corresponding underlying
exposures in order to determine the IRB
capital requirements on the originator for
such underlying exposures. If an interim
credit protection payment is made, a
final credit protection payment should be
made in order to adjust the interim
settlement of losses to the actual realised
loss, in accordance with the first
paragraph of this criterion.

If the protected amount is less than the
outstanding notional amount of the
corresponding underlying exposure, the
credit protection payment should be in
the same proportion to the protected
amount, as the protection buyer’s
realised loss bears the outstanding
notional amount of the underling
exposure, subject only to the rule on
interim payments.

The method by which interim and final
credit protection payments are calculated
should be clearly specified in the credit
protection agreement.

worked out, in order to ensure the coverage
of actual losses through the credit protection.

If an originator uses the IRB approach for
the purposes of determining its capital
requirements for an underlying exposure, the
interim payment should reflect, at least, the
originator’s LGD assigned to the underlying
exposure (regulatory LGD or own estimate).
If the institution decides to recognise, in its
financial statements, a higher figure than
that used by the LGD for capital
requirements purposes, it is important that
the interim payment reflects such a decision.

In order to facilitate the loss allocation
during the occurrence of credit events, the
credit protection coverage should be broken
down to the level of individual underlying
exposures, irrespective of whether the credit
protection amount is specified with
reference to the individual underlying
exposures or the obligors in respect of those
exposures.

with Part Three, Title II, Chapter 3, of
Regulation (EU) No 575/2013.

Where an interim credit protection payment is
made, the final credit protection payment
referred to in the first subparagraph shall be
made in order to adjust the interim settlement
of losses to the actual realised loss.

The method for the calculation of interim and
final credit protection payments shall be
specified in the credit protection agreement.

The credit protection payment shall be
proportional to the share of the outstanding
notional amount of the corresponding
underlying exposure that is covered by the
credit protection agreement.

The right of the originator to receive the credit
protection payment shall be enforceable. The
amounts payable by investors under the
securitisation shall be clearly set out in the
credit protection agreement and limited. It
shall be possible to calculate those amounts in
all circumstances. The credit protection
agreement shall clearly set out the
circumstances under which investors shall be
required to make payments. The third-party
verification agent referred to in paragraph 4
shall assess whether such circumstances have
occurred.
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The rights of the protection buyer to
receive protection payments under the
synthetic securitisation should be
enforceable.

The amounts payable by investors under
the securitisation are clearly defined,
capable of calculation in all
circumstances and limited in amount.

The circumstances in which investors are
required to make payments under the
credit protection agreement should be
clearly and objectively defined, or
subject to a determination by the
verification agent, and limited in
number.

The credit protection amount should be
broken down to the level of individual
underlying exposures.

The amount of the credit protection payment
shall be calculated at the level of the
individual underlying exposure for which a
credit event has occurred.

Criterion 30: Credit protection
payments following the close out/final
settlement at the final legal maturity of
the credit protection agreement

With regard to underlying exposures for
which a credit event has occurred and the
workout process has not been completed
upon the scheduled legal maturity or
early termination of the credit protection
agreement, the credit protection

n/a

As the full workout of losses can be a
lengthy process, depending on the type of

asset class/collateral under consideration as
well as the characteristics of national judicial
and insolvency regimes, it is important from

the originator’s perspective to ensure a
minimum degree of timeliness in credit

protection payments. This not only increases

certainty in the effectiveness of the credit

protection arrangement from the originator’s

Article 26e

3.

The credit protection agreement shall specify the
maximum extension period that shall apply for
the debt workout process for underlying
exposures in relation to which a credit event as
referred to in paragraph 1 has occurred, but
where the debt workout process has not been
completed upon the scheduled legal maturity or
early termination of the credit protection
agreement. Such an extension period shall not be
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agreement should clearly specify the
maximum extension period that should
apply to the workout process for those
exposures. Such an extension period
should not be longer than two years.

A final credit protection payment within
this extension period should be made on
the basis of the final estimated loss
expected to be suffered by the originator
and recorded by the originator in its
financial statements at that time.

Following any termination of the credit
protection by investors, the workout
process should continue, in respect of
any outstanding credit events that
occurred prior to the termination, in the
same way as that described in the first
paragraph above.

perspective but also increases legal certainty
in terms of the final date of payments under
the credit protection agreement from an
investor’s perspective, contributing to a
well-functioning market.

longer than two years. The credit protection
agreement shall provide that by the end of that
extension period a final credit protection payment
shall be made on the basis of the originator’s
final loss estimate as recorded by the originator in
its financial statements at that time.

In case of a termination of the credit protection
agreement, the debt workout process shall
continue in respect of any outstanding credit
events that occurred prior to that termination in
the same way as that described in the first
subparagraph.

Criterion 31: Credit protection
premiums

The credit protection premiums paid
under the credit protection agreement
establishing the synthetic securitisation
should be structured as contingent
premiums: no guaranteed premiums,
upfront premium payments, rebate
mechanisms or other mechanisms that

n/a

For the sake of simplicity of the transaction
and effectiveness of the risk transfer, the
credit protection premiums should be
contingent, i.e. the actual amount of
premium paid should be a function of the
size and the credit risk of the protected
tranche. Contingent premiums may be
structured as a fixed percentage of the
residual outstanding balance of the protected

Article 26¢(3) (cont’d)

The credit protection premiums>® to be paid
under the credit protection agreement shall be
structured as contingent on the performance of
the underlying exposures and reflect the risk
of the protected tranche. For those purposes,
the credit protection agreement shall not
stipulate guaranteed premiums, upfront
premium payments, rebate mechanisms or

58 Note that the Secutitisation Regulation Proposals provide for the following new definition of this term: Article 2(26) — “credit protection premium” means the amount the otiginator has committed under the credit protection
agreement to pay to the investor for the credit protection promised by the investor.
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may avoid or reduce the actual allocation
of losses to the investors or return part of
the paid premiums to the originator after
the maturity of the transaction should be
stipulated in the credit protection
agreement.

The transaction documentation should
clearly describe how the protection fee
and any note coupons are calculated in
respect of each payment date over the
life of the securitisation.

The rights of the protection seller to
receive credit protection premiums under
synthetic securitisation should be
enforceable.

tranche at each payment date, hence
reflecting tranche amortisation and tranche
write-downs due to incurred losses.

Non-contingent premiums should not be
allowed in synthetic STS securitisations, i.e.
when the actual amount of premium paid is
not a function of the outstanding size and
credit risk of the protected tranche. Non-
contingent premiums may take the form of
guaranteed premiums.

The timing of the premium payments may
also vary across transactions. In some
transactions, protection premiums are paid
up front, in contrast to the most widespread
market practice, according to which
protection premiums are paid in accordance
with a regular schedule. Transactions may
also be structured to include protection
premium rebate mechanisms, through which,
if at the maturity of the protection period the
aggregate premium paid by the protection
buyer exceeds losses suffered on the
reference portfolio, the excess would be
returned to the originator. In order to ensure
that synthetic STS securitisations are simple
and that the risk assessment of these
securitisations is not overly complex, these
premium structures should not be allowed.

other mechanisms that may avoid or reduce
the actual allocation of losses to the investors
or return part of the paid premiums to the
originator after the maturity of the transaction.

The transaction documentation shall describe
how the credit protection premium and any
note coupons, if any, are calculated in respect
of each payment date over the life of the
securitisation.

The rights of the investors to receive credit
protection premiums shall be enforceable.
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Criterion 32: Verification agent

A third-party verification agent should
be appointed by the originator at the
outset of the transaction, in order to
verify, at a minimum, for each of the
underlying exposures in relation to
which credit event notice was given:

e that the credit event in the credit
event notice occurred in accordance
with the terms of the credit
protection agreement;

o that the underlying exposure was
included in the securitised portfolio
at the time of the occurrence of the
relevant credit event;

e that the underlying exposure met the
eligibility criteria at the time of its
inclusion in the reference portfolio;

e that, if an underlying exposure has
been added as result of a
replenishment, such a replenishment
complied with the replenishment
conditions;

e that the final loss amount is in line
with the losses registered in the
profit and loss statement by the
originator;

e that, at the time when the final
protection payment is made, the

n/a

The appointment of a verification agent is a
widespread market practice that enhances
legal certainty in the transaction for all
parties involved, thus decreasing the
likelihood of disputes and litigations that
could arise in relation to the loss allocation
process. This contributes to decreasing the
overall riskiness of both retained
securitisation positions and securitisation
positions placed with investors and is
instrumental to a well-functioning
transaction.

Article 26e

4.  The originator shall appoint a third-party
verification agent before the closing date of the
transaction. The third party verification agent
shall verify all of the following for each of the
underlying exposures for which a credit event
notice is given:

(2)

(®)

(©)

(d

(e)

®

that the credit event referred to in the
credit event notice is a credit event as
specified in the terms of the credit
protection agreement;

that the underlying exposure was included
in the reference portfolio at the time of the
occurrence of the credit event concerned;

that the underlying exposure met the
eligibility criteria at the time of its
inclusion in the reference portfolio;

where an underlying exposure has been
added to the securitisation as a result of a
replenishment, that such a replenishment
complied with the replenishment
conditions;

that the final loss amount is consistent
with the losses recorded by the originator
in its profit and loss statement;

that, at the time the final credit protection
payment is made, the losses in relation to
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allocation of losses to investors in
relation to the underlying exposures
has been conducted correctly.

The verification agent should be
independent of the originator and
investor, and the SSPE when it is used
within a synthetic securitisation, and
should have been appointed, and its
appointment accepted, on or before the
closing date.

Such verification by the verification
agent may be performed on a sample
basis, rather than for each individual
underlying exposure for which a
protection payment is sought, but in all
cases, any investor must have the right
that the eligibility of a particular
underling exposures is subject to
verification including in case if it is not
satisfied with the sample verification.

The originator should undertake to
provide to the verification agent, in the
securitisation documentation, all the
information necessary to verify the
requirements set out in the first
paragraph above.

the underlying exposures have correctly
been allocated to the investors.

The third-party verification agent shall be
independent from the originator and investors,
and, where applicable, from the SSPE and shall
have accepted the appointment as third-party
verification agent by the closing date.

The third-party verification agent may perform
the verification on a sample basis instead of on
the basis of each individual underlying exposure
for which credit protection payment is sought.
Investors may however request the verification of
the eligibility of any particular underlying
exposure where they are not satisfied with the
sample-basis verification.

The originator shall include a commitment in the
transaction documentation to provide the third-
party verification agent with all the information
necessary to verify the requirements set out in the
first subparagraph.
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Criterion 33: Early termination events

Other than as a result of insolvency of
the protection provider, a failure to pay
(in respect of any premium or other
amounts payable by the originator to
investors under the synthetic
securitisation) or a breach of a material
contractual obligation by the protection
provider, the originator should be
permitted to terminate a transaction prior
to its scheduled maturity only when any
of the following occurs:

e Relevant regulatory events, which
should:

o include relevant changes in
any law and/or regulation
(or official interpretation of
that law and/or regulation
by competent authorities)
or the tax or accounting
treatment of a transaction
that have a material adverse
effect on the amount of
capital that the protection
buyer is required to hold in
connection with the
securitisation or the
underlying exposures, in
each case compared with
that anticipated at the time

n/a

Synthetic STS securitisations should not
feature complex call clauses for the
originator. Although the merit of time calls
is acknowledged from the originator’s
perspective, particularly to ensure that the
economic sustainability of a transaction is
accounted for, originators should not use
synthetic securitisation transactions with
very short-dated time calls with the aim of
temporarily changing the representation of
their capital position on an ad hoc basis.

The originator’s bankruptcy as an additional
clause of early termination in synthetic
transactions is reported as widespread
market practice of the synthetic
securitisation market. It should be seen from
two perspectives:

e Investor (protection provider)
perspective: The originator’s
bankruptcy exposes the investor to the
following risks: (i) subordination vis-a-
vis other creditors of the insolvent
originator and (ii) deterioration of the
originator’s servicing
standards/incentives during the
bankruptcy phase. The early termination
clause allows investors to mitigate these
risks as the originator’s bankruptcy
occurs and thus maintain an incentive

Article 26e
5.

The originator may not terminate a transaction
prior to its scheduled maturity for any other
reason than any of the following events:

(a)
(®)

(©)

the insolvency of the investor;

the investor’s failures to pay any amounts
due under the credit protection agreement
or a breach by the investor of any material
obligation laid down in the transaction
documents;

relevant regulatory events, including:

(i) relevant changes in Union or national
law, relevant changes by competent
authorities to officially published
interpretations of such laws, or
relevant changes in the taxation or
accounting treatment of the
transaction that have a material
adverse effect on the amount of
capital that the originator is required
to hold in connection with the
securitisation or its underlying
exposures, in each case compared
with that anticipated at the time of
entering into the transaction and
which could not reasonably be
expected at that time;

(i) a determination by a competent
authority that the originator or any
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of entering into the
transaction, which was
reasonable unforeseeable at
that time.

o include a determination by
a competent authority that
the protection buyer (or any
affiliate of the protection
buyer) is not or is no longer
permitted to recognise
significant risk transfer in
respect of the
securitisation, in
accordance with Article
245 of the CRR;

o exclude other factors
affecting the economic
efficiency of the transaction
that are not enshrined in
law or regulation, such as
credit rating agencies’
methodologies and a
central bank’s collateral
framework.

o A time call is exercised, at a point in
time when the time period measured
from the securitisation’s closing date
is equal to or higher than the
weighted average life of the initial
reference portfolio at closing. The

for the protection provider to participate
in this market.

e Originator (protection buyer)
perspective: With respect to the
originator’s bankruptcy, in the case of
termination of the credit protection
agreement because of the originator’s
bankruptcy, the originator’s insolvency
estate may not rely on credit protection
on the securitised portfolio and is faced
with reduced regulatory capital
resources against the portfolio under
consideration as a result of the previous
achievement of SRT and consequent
capital relief since origination. In this
respect, the recovery prospects of the
originator’s other insolvency creditors
are at stake, as the credit protection
contract is terminated upon the event of
bankruptcy. The originator’s bankruptcy
should therefore not be permitted as an
early termination event.

Taking into consideration the above, the
bankruptcy of the originator should not be
allowed as an early termination event for the
STS synthetic securitisation.

It is, however, also to be noted that, with the
introduction of the BRRD, as an alternative
to liquidation, originators may be subject to
resolution measures. The BRRD foresees

affiliate of the originator is not or is
no longer permitted to recognise
significant risk transfer in
accordance with Article 245(3) of
Regulation (EU) No 575/2013 in
respect of the securitisation;

(d) exercise of an option to call the
transaction at a given point in time (time
call), when the time period measured from
the closing date is equal to or greater than
the weighted average life of the initial
reference portfolio at closing;

(e) the exercise of a clean-up call option as
defined in point (1) of Article 242 of
Regulation (EU) No 575/2013.

The transaction documentation shall specify
whether any of the call rights referred to in points
(d) and (e) are included in the transaction
concerned in.

For the purposes of point (d), the time call shall
not be structured to avoid allocating losses to
credit enhancement positions or other positions
held by investors and shall not be otherwise
structured to provide credit enhancement.




61

STS synthetic securitisation criterion
as set out in the EBA Report

Comparison with criterion
for traditional (non-ABCP)
STS securitisation from the
EBA Report

Rationale for the STS synthetic
securitisation criterion as explained in the
EBA Report

STS synthetic securitisation criterion as set out in
the Securitisation Regulation Proposals of the
European Commission

time call should not be structured to
avoid allocating losses to credit
enhancement positions or other
positions held by investors and
should not be otherwise structured to
provide credit enhancement.

o A call as per Article 245(4)(f) of the
amended CRR is exercised (clean-
up call).

If any of these call rights are included in

a transaction, they should be clearly

specified in the documentation.

Any other originator calls should not be
allowed under the terms of the synthetic
transaction.

that, as originators enter resolution,
structured finance transactions and other
specific classes of arrangements are subject
to specific provisions safeguarding the
transactions’ counterparties, in the context of
partial property transfers and other
resolution measures. In these cases,
contractual clauses such as termination upon
originator’s bankruptcy may be dis-applied
and the rights and interests of the
counterparties in the transaction would be
dealt with by BRRD-specific measures and
tools. (It should be noted that a number of
(small) firms are likely to be excluded from
such BRRD provisions.)

Criterion 34: Synthetic excess spread

The originator (protection buyer) can
commit to the SES, which is available as
credit enhancement for the investors
under the following conditions:

e The amount of the SES that the
originator commits to using as credit
enhancement at each payment
period is predetermined in the
contract and expressed as a fixed

n/a

The SES is widely present in synthetic
securitisation transactions, it is a helpful
mechanism for both investors and
originators, and it is also available in
traditional STS securitisation transactions.

Furthermore, the SES is essential for some
specific retail asset classes (e.g. SME and
consumer lending) that benefit from the
higher yield for investors and for which the
underlying exposures generate higher losses
and excess spread to cover for those losses.
Not allowing the inclusion of SES among

Article 26e

6.  The originator may commit synthetic excess
spread™, which shall be available as credit
enhancement for the investors, where all of the
following conditions are met:

(a) the amount of the synthetic excess spread
that the originator commits to using as
credit enhancement at each payment
period is specified in the transaction
documentation and expressed as a fixed
percentage of the total outstanding

5 Note that the Securitisation Regulation Proposals provide for the following new definition of this term: Article 2(28) — “synthetic excess spread” means the amount committed in the transaction documentation by the otiginator to
cover losses of the referenced portfolio that might occur during the life time of the transaction.



62

STS synthetic securitisation criterion
as set out in the EBA Report

Comparison with criterion
for traditional (non-ABCP)
STS securitisation from the
EBA Report

Rationale for the STS synthetic
securitisation criterion as explained in the
EBA Report

STS synthetic securitisation criterion as set out in
the Securitisation Regulation Proposals of the
European Commission

percentage of the total outstanding
portfolio balance (fixed SES).

e The SES may be used to cover credit
losses that materialise during each
payment period. The SES that is not
used for that purpose during the
payment period is returned to the
originator (use-it-or-lose-it
mechanism).

e  The total committed amount every
year may never be higher than the
one-year regulatory expected loss on
the underlying portfolio (in order to
ensure that originators do not
commit amounts of excess spread
that are excessive/can hardly be
generated by the portfolio).

If any SES is included in a transaction,
these conditions should be clearly
specified in the transaction
documentation.

the STS criteria would substantially limit the
use of STS balance-sheet synthetics for
many asset classes.

However, if the amount of SES subordinated
to the investor (protection seller) position is
too high, it is possible that under no realistic
scenario will the investor (protection seller)
in the securitisation positions be eroded by
losses, resulting in no effective risk transfer.

This could be the result of an inappropriate
specification of SES amounts within
transactions that use actual excess spread, or
could occur in transactions that contractually
commit a predetermined amount of excess
spread that is not proportionate to the level
of risk that characterises the portfolio, e.g. as
measured by the portfolio’s expected and
unexpected loss amount, or cannot be
generated by the portfolio (e.g. in the case of
yield-impaired portfolios).

The use of SES in balance-sheet synthetics
can pose material concerns in relation to
SRT; given this, it is important to specify
strict criteria, to mitigate supervisory
concerns and further standardise this
structural feature, and to ensure full
disclosure on the use of excess spread.

For the avoidance of doubt, the SES
criterion for balance-sheet synthetics does
not impede or prevent any consideration of

portfolio balance at the start of the
relevant payment period (fixed synthetic
excess spread);

(b)  the synthetic excess spread which is not
used to cover credit losses that materialise
during the payment period shall be
returned to the originator;

(c)  for originators using the IRB Approach
referred to in Article 143 of Regulation
(EU) No 575/2013, the total committed
amount per year shall not be higher than
the one-year regulatory expected loss
amounts on the underlying portfolio of
underlying exposures, calculated in
accordance with Article 158 of Regulation
(EU) No 575/2013;

(d) for originators not using the IRB
Approach referred to in Article 143 of
Regulation (EU) No 575/2013, the
calculation of the one-year expected loss
of the underlying portfolio shall be clearly
determined in the transaction
documentation;

(e) the transaction documentation specifies
the conditions laid down in this paragraph.
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competent authorities when assessing if SRT
and commensurate risk transfer has been
achieved by an originator. The final EBA
report on SRT, which is expected to be
published before January 2021, will provide
considerations on SES for the purpose of
SRT and commensurate risk transfer.

Criterion 35: Eligible credit protection
agreement, counterparties and
collateral

Only the following credit protection
arrangements establishing the synthetic
securitisation should be allowed:

A. a guarantee meeting the
requirements set out in Chapter
4 of Part Three, Title II, of the
CRR, by which the credit risk is
transferred to any of the entities
listed under Article 214 (2)(a)-
(d) of the CRR, provided that
the exposures to the protection
provider qualify for a 0% risk
weight under Chapter 2 of Part
Three, Title II, of the CRR;

B. a guarantee meeting the
requirements set out in Chapter
4 of Part Three, Title II, of the
CRR, which benefits from a

n/a

Unlike in the case of traditional (true sale)
securitisation, the actual extent of credit risk
transfer in synthetic securitisation
transactions also depends on:

o the risk of default of the protection
provider, in the case of unfunded credit
risk mitigation arrangements;

e the risk that the protection buyer may
not have access to the collateral in a
timely fashion and/or without incurring
losses on the value of that collateral, in
the case of funded protection.

In the case of unfunded credit risk protection
arrangements, this is ensured by restricting
the scope of eligible protection providers to
those entities that are eligible providers in
accordance with the CRR and that the CRR
recognises as counterparties to be risk
weighted at 0% in accordance with the
standardised approach for credit risk.

If the counterparty is not recognised by the
CRR as being eligible for a 0% risk weight,

Article 26e

7.  The credit protection agreements shall meet one
of the following conditions:

(a)  a guarantee meeting the requirements set
out in Chapter 4 of Part Three, Title II, of
Regulation (EU) No 575/2013, by which
the credit risk is transferred to any of the
entities listed in points (a) to (d) of Article
214(2) of Regulation (EU) No 575/2013,
provided that the exposures to the investor
qualify for a 0% risk weight under
Chapter 2 of Part Three, Title II, of that
Regulation;

(b)  a guarantee meeting the requirements set
out in Chapter 4 of Part Three, Title II, of
Regulation (EU) No 575/2013, which
benefits from a counter-guarantee of any
of the entities referred to in point (a) of
this paragraph;

(c)  other credit protection not referred to in
points (a) and (b) of this paragraph in the
form of guarantees, credit derivatives or
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counter-guarantee of any of the
entities referred to in point (A);

C. other credit protection in the
form of guarantees, credit
derivatives or credit link notes
not referred to under the
previous two points, that is
meeting the requirements set
out in Sub-Section 2 of Section
3, Chapter 4, of Part Three,
Title II, of the CRR, as
amended by Article 249 of the
CRR, provided that the
obligations of the protection
seller are subject to the
following collateral
requirements.

When the collateral is provided in
accordance with point (C), both the
originator and the protection seller need
to have recourse to high-quality
collateral, in either of the following
forms:

e Collateral in the form of 0% risk-
weighted debt securities that have a
short remaining maturity of
maximum three months, matching
the payment dates, which are
redeemed into cash in an amount
equal to the outstanding balance of

the resulting counterparty credit risk can be
mitigated by requiring the counterparty to
fund the credit protection by providing high-
quality collateral (which in the case of
synthetic securitisation may include the
issuance of credit linked notes when making
use of an SSPE). In order to mitigate the
counterparty credit risk for both the
originator and the protection seller, such
high-quality collateral in the form of 0%
risk-weighted debt securities should be held
with a third party (such as EU government
securities or securities of supranational
entities held in a trust or a similar entity),
and, when it is in the form of cash, it should
be held either with a third-party credit
institution or on deposit with the protection
buyer, subject in both cases to a minimum
credit quality standing.

In addition, a legal opinion should be
provided to the originator to confirm that the
credit protection is enforceable in all
relevant jurisdictions. This requirement
already exists under the CRR (Article
245(4)(g)), and to ensure regulatory
alignment it should be applicable to all
eligible originators under the STS synthetic
framework.

credit linked notes that meet the
requirements set out Article 249 of
Regulation (EU) No 575/2013, provided
that the obligations of the investor are
secured by collateral meeting the
requirements laid down in paragraphs 9
and 10 of this Article.

8. The other credit protection referred to in point (c)
of paragraph 7 shall meet the following
requirements:

(2)

(b)

(©)

the right of the originator to use the
collateral to meet protection payment
obligations of the investors is enforceable
and the enforceability of that right is
ensured through appropriate collateral
arrangements;

the right of the investors, when the
securitisation is unwound or as the
tranches amortise, to return any collateral
that has not been used to meet protection
payments is enforceable;

where the collateral is invested in
securities, the transaction documentation
sets out the eligibility criteria and custody
arrangement for such securities.

The transaction documentation shall specify
whether investors remain exposed to the credit
risk of the originator.
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the protected tranche and which are
held by a custodian independent of
the protection buyer and the
protection seller.

e Collateral in the form of cash held
with a third-party credit institution
or in the form of cash on deposit
with the protection buyer, subject to
a minimum credit quality standing
requirement, meaning that, if the
third-party credit institution or the
protection buyer ceases to satisfy
that minimum credit quality
standing, it is required either to
transfer the collateral to a third-party
bank that does have the minimum
credit quality standing or to invest
the cash collateral in high-quality
securities held by a custodian or the
protection buyer. The requirements
set out in this paragraph would be
deemed to be satisfied in the case of
the investments of the collateral
coming from credit linked notes
issued by the originator, in
accordance with Article 218 of the
CRR.

In addition, the following requirements
should apply to the collateral:

The originator shall obtain an opinion from a
qualified legal counsel confirming the
enforceability of the credit protection in all
relevant jurisdictions.

9. Where other credit protection is provided in
accordance with point (c) of paragraph (7) of this
Article, the originator shall have recourse to high-
quality collateral, which shall be either of the
following:

(2)

(b)

collateral in the form of 0% risk-weighted
debt securities referred to in Chapter 2, of
Part Three, Title II, of Regulation (EU)
No 575/2013 that meet all of the following
conditions:

0] those debts securities have a
remaining maximum maturity of
three months which matches the
payment dates;

(il))  those debt securities can be
redeemed into cash in an amount
equal to the outstanding balance of
the protected tranche;

those debt securities are held by a
custodian independent of the
originator and the investors;

(1ii)

collateral in the form of cash held with a
third-party credit institution or in the form
of cash on deposit with the originator,
subject to a minimum credit quality step 2
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e  The right of the protection buyer to
use the collateral to meet protection
payment obligations of the
protection seller should be
enforceable. Security arrangements
should be provided to ensure this
right of the protection buyer.

e  The right of the investors, when the
synthetic securitisation is unwound
or as the tranches amortise, to return
any collateral that has not been used
to meet protection payments should
be enforceable.

e If collateral is invested in securities,
the securitisation documentation
should set out the eligibility criteria
and custody arrangement for such
securities.

If the investors remain exposed to the
credit risk of the originator, this must be
clearly disclosed in the securitisation
documentation.

The originator should obtain an opinion
from a qualified legal counsel
confirming the enforceability of the
credit protection in all relevant
jurisdictions.

as referred to in Article 136 of Regulation
(EU) No 575/2013.

For the purposes of point (b), where the third-
party credit institution or the originator no longer
satisfy the minimum credit quality step 2, the
collateral shall be promptly transferred to a third-
party credit institution with a credit quality step
of 2 or higher or the collateral shall be invested
in securities meeting the criteria laid down in
point (a) of this paragraph. The requirements set
out in this point (b) shall be deemed satisfied in
the case of investments in credit linked notes
issued by the originator, in accordance with
Article 218 of Regulation (EU) No 575/2013.
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gestonctugne of debt, and which occurs during the ordinary conrse of servicing sseh—ssof that npdedvige exposure{fes

2{d} did not meet the ehgibility cotera at the time it was inclnded in the seenstsaton beeanse st anerrorinthe nndedn
ezpesresiransaction.
L Ll L1 .
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Theundedvingesposaresshould meet the followinpentens:

23, The srathetesecuritization senldshall be backed by a pool of underlying exposures that are homogeneous in terms of

5 bieett kit leasly defined thedin-t tiond tierassets type, talung into account
ssettypersubieett sdittonsclesdy defined and speethedin the transaction doenmentation v

the specific characteristics relating to the cash flows of the asset type inclnding their contractual eredit-nisk and prepavment

charactenistics. A pool of assets shall comprise only one asset type.

rft

2 The under_lvmg exposures sheonld eempeseshall contam obligations efthe debtossand whenappleable puamantoss topar
the-snmsef menerspeathedinthe termsthat are contractually binding and enfo:ceable with full reconurse to debtors and,

wheswhere applicable, guarantors.

= The nnderlying exposures shesldshall have defined peniodic pavment streams, the instalments of which may differ in their
amounts, relating to rental, principal asdoy interest payments-eseomanimentfees, or to any other right to receive income
from assets supporting such payments.

2 The underlying exposures may also generate proceeds from the sale of any financed or leased assets.

T Eapy T &+ 13
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The underlying exposures shenldzhall not include transferable secnnties, as defined 1n point (44) of Article 4 (1) of Directive
2014/65/EU, other than corporate bonds that are not listed on a trading venue.

~pitest N e
9,_The underlying exposures sheuldshall not mnclude any secuntisation pessttenpostions.

- erion s Ui st e and ok changes o

10_The underwanting standards pursuant to which the undeslying exposuses are onginated and any matenal changes from
prior underwnting standards shesldshall be fully disclosed to potential investors without undue delay.



The underlymng exposures aseghall be nnderwritten with full recourse to an clb].l.gor that 15 &= md.. e £poeat

bedvandthee s ner s speenl swrpeseennre ot an SSPE No 2+ sthird parfies shall be
involred in the credit or underwriting decisions selatiastsconcerning the 1mder_lnn.g EXpOUES.

Crtars 14,
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In thecase of secuntisations ss=shiehwhere the underlying exposures are ressdential loans, the pool of loans skesldshall not
include any loan that was marketed and underwritten on the premise that the loan applicant =s=sor_where apolicable
wtermediages wege made aware sfthefret-that the information prowided might not be venfied by the lender.

Criterion 0: B . L I

The assessment of the borrower’s creditworthiness skewldshall meet the requirements set ont in Article 8 of Directive
2008/48,/EC or paragraphs 1 to 4, point (a) of paragraph 5, and paragraph 6 of Article 18 of Directive 2014/17 "EU or—f

where applicable, eqluva.lent:eqlmements:.nth.ud countries—te-the estentdat sueh standard B
Tt the individial surded _
e s e e
Creiterion 10: Oneinator "
serzerzee L e

The orginator or orgnal lender shes=ldshall have expertize in originating exposures thatareof a similar natuce to those
securitised.

] Toy $oi P A3 &
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211, The underlving exposures shall not include, at the time of the selection of those exposures, exposures in default within
the meaning of Article 178(1) of Regnlation (EU) Ne 575/2013

o *exposures to a credit-impaied debtor or gnarantor hatwhos— to the best of the onginator’s or onginal lender’s
knowledge—

[a} has been declared insolvent—ss—lhese—ereditors have beenrgeanted b+ _lhad a court grant s creditors a final ses
appealablegon: appealable nicht of enforcement or matenal dzu.n:a.ges as a result of a missed payment within three years poor
to the date of the ongination-efthesndechine exposure orwliek_or has undergone a debt-restructuring process with regard

to #=shis non-performing exposures within three years poor to the date of the selection of the underlying exposures,

salessegcept where:

=] a restmuctured underlying exposure has not presented new arrears since the date of the restmcturing, which must have

taken place at least one year poior to the date of the selection of the undedying exposnres;
=1} the imnformation provided by the onginator in accordance with petsstspont (a) and pomnt (e)(1) of the furst subparagraph
of Article 7(1) sfsheScenstssnen Resulatisnexplicitly sets out the proportion of restructired nnderlying exposures, the time

and details of the restructuring and their performance since the date of the restructuing;

&{b] was— at the time of origination of the underlying exposnre, #fwhere applicable, on a public credit registry of persons with

adverse credit lustory or, sfwhege there 1s no such public credit registey, another credit repistry that 1s available to the onginator
or the original lender;

&{c) has a credit assessment or a credit score indicating that the nsk of contractually agreed payments not being made is
significantly higher than for comparable exposures held by the cnginator thetwhich are not secngitised.

12_The debtors sleuldshall, at the time of the inclusion of the selevastexposures in the seenstisatisniransaction have made
at least one payment- Thisdeesnotincld except whege
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\ secngitisation s 3 revolving stisatiens - wirehsecugiisation backed by exposures ase-payable in a single instalment
or -aﬁ-ehmg a maturity of less than one year, including without ghelimitation sf-monthly payments on revolving credits-

& =
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by the exposure that represents the refinancing of a pseesistng—exposure that js already included in the
seeuntsaientransachon.

STANDARDISATION CRITERIA

& re 3 &
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Article 26c Requirements relating to standardisation

1. The originator or original lender shenldshall satisfy the sislsetentionreqrirensentgisk retention reqmirements in accordance
with Article G-efthe Secenmtsaton Resnlation.

Criterion M Approprinte mutigationofl The interest rate and currency risks

arising from the securitisation and their possible effects on the payments to the originator and the investors shall be
. . L ] 1 . it Cusreneyask
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v collateral securing the phlioations of the jnvestor
M".‘Iedﬂ prcltectlcln eblieattenmmstgoreament shall be denominated m the same currency as-thatwsed-forn which the

credit protection {+e—the teanssetonensrener-pavment is depopunated,

In thecase of a syathette secuntisation ssvelmneannsne 3 SSPE, the amonnt of $he S5PE s liabilities sateemsefof the SSPE
concermne the mterest payments to fhe investors ghall at any parmentdatesheuldiupe be equal to or heJess than the amount
of s#sthe SSPE's income from the g rer b Teros] and any collateral arrangements-atssel-parmentdate.

FreExcept for the piypose of hedping integest rate or currency gsks of the ‘lﬂdErl";’ulg exposures-skenld_the portfolio of
unﬂgmg exposues shall not mclude de.m'atme e ateredintofor encrener ornterest rate hedemne

- o =ptls ) Al -
i G THRCCTHOET S T =t eI

_Those derivatives skheuldshall be nnderwrtten and documented issecssdan selaccordine to common standacds in

mnternational finance.

ottt - I g
3
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3. Any referenced interest rate payments in relation to seenstsatenshenldthe transaction shall be based on etthesany of the

|

(3a) generally used market interest rates, or generally used sectoral rates that are reflective of the eestcosts of funds, and deghall
not reference complex formmlae or derivativesand e

(#b) mncome generated by the collateral secnnng the pretectonseller’sobligations of the investor under the esedstprotection

agreement.

Any referenced interest payments is—selatisstodue under the underlying espesureshesldezposures shall be based on efther
fgenerally used market interest rates, or generally nsed sectoral rates reflectrve of the cost of funds, and skeuldshall not

reference complex formmlae or denvatives.

4 Following the ocensrence of an enforcement event m respect of the protestionbuves the protectonsellessh

the igvestor shall be permutted to take enforcement action-ssdles, terminate the credit prc:tectlon agreementTtatheesseaf

tld




enforcement or termination moi: the credit protection agreement js delivered no amonnt of cash skewldshall be trapped
in the SSPE beyond #sat=dsehwhat is necessary to ensure the operational functioning of #sethat SSPE, the payment of the

protection payments isespesteffor defanlted nnderlying exposures that are still being worked out at the time of sselathe

termunation, or the orderly repayment of mvestors— i accordance with the contractual terms of the seenatisation.

5. Tosses shall be allocated to the holders of a secuntisation position in the order of seniority of the tranches starting with

the most mor tranche.

ppivinstoonlysome tranehes Sequential amortisation sesvealvahall be applied to all tranches to determine the outstanding
amount of slithe tranches #eleaslsspeeified-at each payment date. starting from the most senior tranche.

Lransactions that featge pog-sequential amertization shall have trispers selatine—tofor the performance of the nadeclying

exposures efsure—ty stel—ofchanging the amortisation sehesse—to sequential ssesisattenin order of senionty. Such
performance-related trggers sheould-stleastshall include the deterioration i the credit quality of the underying exposures

below a predetessmnedpre-determuned threshold.
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As tranches amortise, whesinvestors have provided-eollateral for these teanehesan amount of hatthe collateral equal to the
amount of the amortisation Eﬂ—smehofthose t[a.nches shenldshall be IBﬁu’.ﬂﬁd to imvestessInthe ease ofundednneesposs

Where a credit event as referred to 1 Acticle 26e has ocourred in relatlon to undﬂr.l':mg exposures and the debt workout

process for those egposuges has not been completed, the amertsation provinons shonld ensnre that the s umonnt
of credit protection femaining at any payment date ssghall be at least equivalent to the sstesslontstanding notiogal amount

of thesethose underlying exposuresafter eonsderatonof_gunus the amount of any intenm parmentsthat have alreadsbeen

freeted-oa-th ndesyineespesarespayment made in relabion to dheselevanterediteventsy I T 1

P
e RTea:

L _The transaction documentation skesldshall include appropriate garly amortization trippers for dyeg termination of the
revolving period-awhiehthe_where 3 securitisation is a revolving securitisation-aad-aswitehto-the smortsation ol teanches,
mcluding at least the following:

+{3] a deterioration in the credit quality of the underlying exposures to or below a predetermined threshold;

+{g) a failure to generate sufficient new underlying exposures that meet the predetermined eseditemabtreveselipbilitv cotena
duging a specified period-ef e,

Critesi 8. T . . .

72



73

L_The transaction documentation skssldshall clearly specify:

4{3) the contractual oblgations, duties and responsibiliies of—ss—spphesble—the venfestion—agent— the servicer—ef—the

sadedbine esposases, the trustee—snd, other ancillary service providers_og the third- party vepfication agent referred to ig

‘) ™ -
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. P ] A aslay o Gead 1 Limalal i & ot P, PR——
peR-aetaRtserTeReT ana otner speathies PR ErE APPHEADIE PIOTIHONS e the FEPIMCEMERt Of fEETaR
e " - + £ tlal e
e here-thefespeet SRRy et
th K| I -+ - P P, | - ; tooemcndad b P, |
etu = e FEIPORHEHHE S ReeessRIT toeasretRat R A SerTIome 15 LLL Faed BT tre-onmmater tEee s
d | - of th reeedoes | oy £o P, N,
teERtht-Of IRISIVeney £ HFEHESEE £ e Hen-of-ServIeME SHe & u..“..uprovismnsﬂmt

ensbleensure the replacement of the servicer—s—sneh—easess, toustee other ancillary serwice prowiders or the third-party
verification agent referred to in Article 26e(4) in the event of default or insolvency of either of those service providers in a

2{c] the servicing procedures that apply to the nunderlying exposures at the closing date and thereafter and the cirenmstances
under which thesethose procedures may be modified;

2{d} the servicing standards that the servicer =l leess obliged to adhere to 1n servicing the underlying exposuses withmn the
entire matlmt\r of%ﬁr&aﬁ&ﬂemmﬁsaﬁcu

&
FHerren = e er HpeEas

8. The servicer senldshall have expertise in 3ermcmg exXposures -F}'ﬂ{—ﬂ:l:&ﬁf a similar natire to those shataresecnritised and

1 ctod b s | +, e
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shall The sesvieershenld-have well-documented and adequate policies, procedures and sisksmanssementrsk-magagement
controls relating to the servicng of exposures.

The servicer shesldshall apply servicing procedures to the underlying exposures that are at least as stringent as the sesreme
prosednsesgpes applied by the originator to similar exposures that are not secuntised.

Cmtays 1. B
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9._The griginator shall maintain an ug-to date reference regy‘ter to 1dent1& the underlying exposures sheuld-beidentfedat
all imes=iaarefecenee, That repister The reference seputer should eleasds ghall identify st all times— the reference obligors,
the reference obligations from which the undeslying exposures arise, and—éfpfaiee%ed—ﬁeﬂeﬂﬂ-ﬂﬂ%eﬁﬁﬁd—&aeﬁam
protected notenal amennt, for each underlying exposure,_the potional amonunt that 4s protected apd thats entstanding.

10 _The transaction documentation u-h-&\-&ldﬁha_]]mclnde clear PID‘E"iSlOﬂS that facﬂ.ttate the timely resclition ofconﬂicts between

different classes of investors. esln case

of a secunitisation using a SSPE voting nights —:h&i—ld-iha.ﬂ be clearly deﬁ.ued and allo cated to aeteheldessbondholders and the
responsibilities of the trustee and other entities with fiduciary duties to investors shewldzhall be clearly identified.

TRANSPARENCY CRITERIA

Cmtays 3. Ty lazict 1 defazale 11 £,
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L. The onginator sheuld-before preineshall make available te-potentialinvestersdata on static and dynamic historical default
and loss performance— such as delinquency and default data, for espessresthatsee—substantially similar ggposuges fo those

beinssecuritised, a==ellasand the sources of those data and the basis for claiming similarity,_to potential iovestors before
pociag. Those data skewldshall cover a peniod of at least five years.

ritorian 34 Es LveriGeationofd ]



2_A sample of the underlying exposures shenldshall be subject to external verification— prior to the closing datenf the
mm bv an approp.nate and independent party, including venfication that the nnderlying exposures meetthe entens
Liware eligible for credit protection under the credit protection agreement.

2. The originator skeldghall, before the prcing of the securitisation, make available to potential investors a liability cash flow
model that precisely represents the gcontraciual selationslup between the underlying exposures and the payments flowing
between the originator, investors, other third parties and, =%eswhere applicable, the SSPE, and skewldshall after pricing,
make t2atihe model available to investors on an ongoing basis and to potential investors upon request.

Tt PN £al £, £
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4 In #se—case of a secuntisation =hesewhere the underlying ezposures are residential loans or auto loans or leases, the
origmator shesldshall publish the available information related to the environmental performance of the assets financed by
theseguch residential loans—e«, auto loans or leases, as part of the mformation dizclosed pursnant to point (a) of the first

subparagraph of Article 7(1}-efthe Scenstisaton Regulation.

Tt 2, 13 2]
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5. The onginator skewldshall be responsible for compliance with Article T-sf ke Seensitisation Regulation, The information
required by pomt (a) of the first subparagraph of Article 7(1) shke=ldshall be made avalable to potential investors; hefore
pricing upon request—beferepeaine. The mformation required by points (b) ssand (d) of the first subparagraph of Article 7(1)
shenldshall be made available before prcing at least in draft or instial form. The final transaction documentation shesldshall
be made available to investors at the latest 15 days after £2=—closing of the transaction.

CRITERIA SPECIFIC TO SYNTHETIC SECURITISATION

1 The credit protection agreement

=t-shall cater for the following

credit events:

{a) farlure to pay by the underying obligor, defined-tocncompassat s mmmnem the errenmstances definednwhych jocndes

decfaJluﬁfﬁu:d_tﬁ_Jpr.QmLﬂbJ_nf Article 178(1{bt-of ke CRR of Reoulation (E1) No 575/2013;

2{b) bankmptey of the undedymng obligor, defined toencompassat s ounimam the erenmstances defined s detele 173
+Zrawhuch snelndes the elements referred to 10 points (e} and (f) of icle 17 1

T

»inthe esseof(c) for a credit p.totectlon ag-;.eement other than by a financial gnarantee, restructuning of the nndedying

exposure, defined to-encompars st anuntmum-the errenmstaneesdefinedsnwhich jocIndes the elements referred to in point
[dl of Article 178(3) £ i ) 75 /()]
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Tre—tesurentern el lesst e ths ats—shenld-not-prevent-th e bren R e chienal wrnd oy

-*-Enefereredﬁ—e%e&r—*—ﬁﬂ credit events documented.

Regulation (EU) 1&-9—201};’22_' 2
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e 3’“" pphedte® that are
mg]jgd_tg_ﬁg und:&r.lvmg exposures ﬂaﬂ—:ﬁgha]] not prechude T_he m%e: of eligible credit events.
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2_The credit protection payment following the occurrence of a credit event shesldghall be calenlated based on the actual
realised loss suffered by the originator or the selesasslender, as worked ont in accordance with ststheir standard recovery
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policies and procedures for the relevant exposure types and recorded in #stheyr financial statements at the time the payment
is made.

The final credit protection payment shessldshall be payable within a specified period of time following the end of the debt
workont process for the relevant underlying exposure tfwhere the end of the debt workout process ocours before the
scheduled legal maturity or early termination of the credit protection agreement.

Feanssetonsshould pravide that aafg interim credit protection payment +=#oshall be made— at the latest six months after
theg credit event as referged to 1o paraggaph | has ocenrred in cases sr=hsehahere the debi workout of the losses for the
relevant underlying exposure has not been fnalised-bythattme-

completed by the end of that six meonths petiod, The mterim credit protection payment shessldshall be— at least— the higher
of the following:

a) the impairment esssidesedrecorded by the orignator in its financial statements— in accordance with the applicable
accounting framework at the time the interim payment is made-ss+5,

b‘ v.hete app]icable the BB Loss Given Defau.lt as determined in acco.tda_uce ":vﬂ'h Part Three, Tn'_le IT, Chapter 3 of e

Where an intenm credit protection payment is made, sthe final credit protection payment shewnldreferred to in the first
subparaeraph shall be made in order to adjust the interim settlement of losses to the actual realised losstaseessdan e

TE4 + = +1 R | Py | - s deele +] et
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The method sv=eelfor the calenlation of interim and final credit protection payments sse—ealenlated sheonld beeleadshall
Le specified in the credit protection agreement.

1mde: the securitisation mm@mﬂwmhm@mmwm
and limsted. Tt shall be possible to calculate those amounts in all circumstancessad lmstedinsmonnt

_The Wﬂmﬂﬁhﬂﬂﬁu@ﬂg_ﬂm&wmmsmms ﬂmﬂﬂw}uch mvestors -atezhall_tm reqmred to maLe

payments— 2
the The tlmd:g verification agent—aﬂd—]::aa:—ted—ﬂ-‘x—n—ﬁ-ﬁb& referred to_in Eazagzagh 4 shall assess ‘u'hether such
cironmstances have occugred.

The amount of the credit pmtection nent shall be calenlated at the level of the indrridual

14 + 2 +
et prot o agrceRTChRt

Tl regardte-3. The credit protection agreement shall specify the mazimum exstension period that shall apply for the debt

workout process for nnderlying exposures f=sin gelation to which a credit event as geferred to in pagagraph 1 has occurred
=, but whege the debt workout process has not been completed upc:n the schedu]fd leg-a] matlmtv or ea.ch’-' te.mnnatton of

the credit p:otectlon agreement:
should applyto-the workent pr i *"; se-exposuces. Such an extension penc:d —.rhe&lrdghﬂ not be longe.t than two
vears.




final credit protection payment

wthin-thes estension-pesod sheuldshall be made on the basis ofﬂlewﬂmle—:tcﬂﬁed—loss =pected-to mrmire
bytheonsmatos andestimate as recorded by the onginator in its financial statements at that time.
Hellowaneansln case of 3 termination of the credit protection bysavestessaoreement, the debi workout process shesldshall

continuer- in respect of any outstanding credit events that oceurred prior to hethat termination— in the same way as that

descobed in the first passgraphsbewesubparagraph.

Cmtap 3. e day s
£

s
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The credit protection preminms _fo be pmd under the credit protection agreement
shenldshall be stmuctired as conh.ngent

¢ gnaranteed premiums, upfront
premium payments, rebate mechamsms or other mechanisms that may avoid or reduce the actual allocation of losses to the

investors or return part of the paid premiums to the originator after the maturity of the transactionshesld bestipulatedinthe

Aot +

Ju.l.l.tdl.l. Hof-Aefeement

The transaction documentation shenldaleask=hall descnbe how the credit protection feeprammmp and any note coupons,if

any, are calculated in respect of each payment date over the Life of the secuntisation.

The rights of the peotestten—sellesigvestors to receive credit protection premmms
be enforceable.
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23} that the credit event referred to in the credit event notice seeedaeeasdaseswadhys 3 credit event as specified i the

terms of the credit protection agreement;

b} that the underlying exposure was included in the seensstssedieference portfolio at the time of the oceurrence of the selesant
credit event_copcerned;

2{g) that the underlying exposure met the eligibility criteria at the time of its inclnusion in the reference portfolio;

aslae#(d) where an underlying exposure has been added asto the securitisation as a result of a replenishment, that such a

replenishment complied with the replenishment conditions;

2{e) that the final loss amount is s#stseconsistent with the losses segisteredtatherecorded by the originator in its profit and
loss statementbvtheenmnator;

2{f) that, at the time =hes-the final credit protection payment is made, the allsestionetlosses tstsvestorsin relation to the
nndesdymng exposuges hasbeeneendnetedhave correctly heep allocated to the ivestors.

The third-party verification agent skewsldshall be mdependent e{-ﬁom the ongmato.t Al sememne e e S ITE e o

| sila s P chec oty =} 1 } & | F | La £

o 1 | e
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g the closing

SuehThe third-pariy verification bvagent mayv perform the verification sgestsavbepesforsred-on a sample basissathes thas
for mgaﬂ_gf_gn_ﬂm_ha,ﬂ_qf each indidual nndedymg expesure for which &S‘Lﬂdﬂ protection payment 1s soughtbutinall
ases—anTAvestesmusthave thenphe ulthmmhmauw_ﬂm_ﬁuﬂmfthe eligibility of sany particular
srheationneladine i ease st ssunderlvine exposure where they are not satisfied with the

wnderlea '--" s
T
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The originator skewsld-sadestaleshall incInde 3 computment in the transaction docnmentation to provide te—the third-party
verification agent—eiie seenntsabondoenmentaton; With all the information necessary to verify the requirements set out in

the first paeaseaphabevesubparagraph
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(a) the msolvency of the mvestor;

b) the investor’s failures to pav any amounts due under the credit protection agreement or a breach by the investor of any
material obligation laid down in the transaction documents:

s | zant regulatory events, shelrshenldinclnding:

e—neladel]) relevant changes in

aatopal law, gelevagt chagges by competent allﬂmutles—ef—ﬂ*e—mr— m_ﬂmﬁmﬂﬂmﬂwum_u
relevant changes in the tazation or accounting treatment of athe transaction that have a material adverse effect on the amount

of capital that the pretesttenbuvesonginator is required to hold in connection with the securitisation or sheits underlying

leal i1

exposures, i each case compared with that anticipated at the time of entening mto the transacton—sheekwasressonabl

saforeseeable and which could got reasopably be egpected at that time,

emekadelyy] a determination by a competent anthority that the peetestionbuvesfoggmator or any affihate of the ptefee&eﬂ

bsvesionginator is not or 15 no longer per_ﬂutted to Iecogmse significant nsk transfer i sesseerofthe seomnstnn e
accordance with Article 245 75/ i

P e =]
efeft PRI e AEeOH0 It

A tieneld) exercize of an optiopn to call se=esetsedthe transaction at a given point in time [fime calll_when the time period
measugred from the seensstisattes’sclosing date 15 equal to or keghespreater than the weighted average life of the 1utial reference

portfolio at closing—The

Fog the pugpeses of pont (d), the time call shessldzhall not be structured to avoid allocating losses to credit enhancement
positions or other posiions held by mvestors and skesldghall not be otherwise structured to provide credit enhancement.

Al ool & eriale VASAAVE o F 4] ded CRE e (ol T
tllre-pesAstiele 245(41{f of the amend BB isezerarsed{eleanspeall:

1c e 1 iodoie Loded i o ir 1 Toeld b aloo - o i tlac ] ot

T dlpielitsareinelnded i ateansnetionth cree leatly speetfiedinthe doenmentation:
IS TN, | TR U I [P TP | donmder ilc borne ol flap sl abio oo .

Any other ongpinatorealls sheuld net dlewed nndes the teemsof the svathebe teansaetion:

Criteriam 34 R ]

riterion 34 Synthetieex pread
G, The onginator {preteetionbuves; nay commit $s-theSESsynthetic excess spread , which ssghall be available as credit

enhancement for the investorssades_where all of the following conditions age met:



-'—T—'l*em amount of the SESzypthetic excess spread that the originator commits to using as credit enhancement at each

payment period is geedetessumedspeatied mn the eestesetiragsaction doonmentation and expressed as a fred percentage of
the total outstanding portfolic balance at the start of the relevant payment peniod (fixed SES-synthetic excess spread):

*%ﬁﬁaﬁﬂ%ewmmdmm,m used to cover credit losses that matenialise during eachparment

pesod—The SES thatss net wsed for that pusp dusinethe pavment penod ssghall be retumed to the onginatorfssestos

total
committed amonnt evesFper year sway-seves ha].l not be higher ﬂIm the one-year regulatory expected loss amonnts on the

undedymng porifolio {sr-erdestoenmee that enmnatoss donot commtamenunts of excess spread-that are excessrveleam hardls

Qiﬂi'—ﬂ&e—ﬁeﬂewﬁagf_'nmcredit protection #£s srre etk e thhe srnrh et a cepsagetee sl d ke sllere dyoreanants

#-{3) a gnarantee meeting the requirements set out in Chapter 4 of Part Three, Title II, of theCRRReonlatiog (ELT) No
272/2015 by which the credit sk 1s transferred to any of the entities Listed sadesin points (a) to (d) of Article 2142}

ofse CRR of Resulatiog (ETUN) No 575/2013 provided that the exposures to the peotection—prowdesinvestor qualify for a
0% nsk weight under Chapter 2 of Part Three, Title IT, of £2e CRRthat Regulation;

2L a guarantee meeting the requirements set ont in Chapter 4 of Part Three, Title I, of ﬂ&e—@P:R{E,ﬁM
575/2013, which benefits from a connter-puarantee of any of the entities referred to in point (Fcyza) of this paragraph:

&[c) other credit protection Wmmmm the form of gnarantees, credit derrratives

or Cl:ed.lt-]ﬂ‘_er].].u.Lﬁd notes setrefesredtoundes the press two-pomtsthat1smeetin "*..hat meet the requurements set out 1=
i Seetion 2 of Seoton 3 Chastes | of Dast Theee Title IT_of the LRE asamsended be Article 249 of £2e CRBReoulation
Bl Ne 3_5# 2013, pmwded that the obligations of the peotection—selles sbieetto-the followinsinvestor are secured by

collateral mmmng_thf_reqwemenfslmd.dmmn_puagmghﬁamm.dm:lz

8. The other credit protection refesred to in point (c] of paragraph 7 shall meet the followine requirements:

%&ﬁ—&a&—e&ﬂ-&t&ﬁmmmmmm 15 provided in accordance with point (& il
Art the orginator and-the ssotectonsellern tezhall have recourse to high-guality collateral, ssswhich shall be esther of
g gh-q

the followingfems:

78



79

s+ Cellateral{n) collateral in the form of 0% LISL ~weighted debt secunties that = -short remmumnp maety of masenhm

\ - 1

* Collatesal(l) collateral in the form of cash held with a third-party credit mstitution or in the form of cash on deposit with
the peeteeten-baverorpiaator, subject to a minimum credit quality stasdinsreemrententsten 2 33 geferred to g Asticle 136
£ Repulation (EUN No 575/2013

—mm&g%t&;_ﬂ;mwﬂmlhm the third-party credit institution or the pretestionbuverceasestosatisy
topal fe o thicd ot bopl dhos deee 1
tetrtse-athisaparr oaal that deesSareononator

S s 1 Al P dey b L 41
e O ul.\._lou.ur fiizsis-rst ,u.a £ \._lo.u. Gortner to- tERR STeE it

o logger satisfy the minimum credit quality

wtodianorthe protectionbuvesgtep 2 the collateral sha].l be t:ronmtlv ttﬂﬂufeﬁ:ed ioa th.1.r.d party czed.lt wstimtion w:tth a

this paragraph The :eqmtements set out in this pasageaph=wonldpoint (b) shall be deemed te-besatisfied in the case of e
investments stk Usteral eomine fromig credit linked notes issued by the onginator, in accordance with Article 218 of e

T Ne 575/ !

I A +] £211 =
]

a T sorlat oL ala o o s 1 - SR B shecot. : | tlas + \! e + iy
TS HEOT oI Oy o R L n e e A RTIO 15 HO-Of f - e TTRRCHC - MITeF e TO- FO TN AAT
Uatergl that b = b & = oty 4o o1 1d L £ |1
RTCER AT R 1 e a e P e e s e pITa=ran st sy

H=
HH
1t
1154
t
b
e
.
p.
f
0
Ll
ull
{r
i
t
H
p
[
b
L
b

£ LRaTOr TR ST




80

ppendix 3 — Other amendments relating to the Proposed Balance Sheet

Synthetic STS Framework to note from the Securitisation Regulation
Proposals and the CRR Proposals

I. AMENDMENTS TO THE SECURITISATION REGULATION
(1) Amendment to Article 18(1), point (a)

Article 18
Use of the designation ‘simple, transparent and standardised securitisalion’|

Originators, sponsors and SSPEs may use the designation *STS” or ‘simple, transparent and standardised’, or
a designation that refers directly or indirectly to those terms for their securitisation, only where:

(a) the securitisation meets all the requirements of Section 1. esSection 2_or Section 2a of this Chapter.
and ESMA has been notified pursuant to Article 27(1); and

(b) the securitisation is included in the list referred to in Article 27(5).

The originator, sponsor and SSPE involved in a securitisation considered STS shall be established in the Union.

(2) Amendment to Article 19

Article 19
Simple, transparent and standardised fraditional securitisation

1. Securitisations, except for ABCP programmes and ABCP fransactions and on-balance sheet
securitisations, that meet the requirements set out in Articles 20, 21 and 22 shall be considered STS.

2. By 18 October 2018, the EBA, in close cooperation with ESMA and EIOPA, shall adopt, in accordance

with Article 16 of Regulation (EU) No 1093/2010, guidelines and recommendations on the harmonised
interpretation and application of the requirements set out in Articles 20, 21 and 22.

(3) Amendment to insert new Section 2a and Article 26a
SECTION 2a

Requirements for simple, transparent and standardised on-balance sheet securitisations

Article 26a
Simple, transparent and standardised on-balance-sheet securitisation

1. STS on-balance-sheet securitisations are synthetic securitisations that meet the requirements set out in
Articles 26b to 26e.

2. The EBA in close coooe;auon mrh E‘SMA and EIOPA. mav adopt. in accmdance W 1th Amcle 16 of

application of the requirements set out in Amcles 26b to 26e.
(4) Amendment to insert new Article 26b(13) in the simplicity requirements

13. The EBA., in close cooperation with ESMA and EIOPA. shall develop draft regulatory technical

standards further specifyving which underlving exposures referred to in paragraph 8 are deemed to be

homogeneous.

The EBA shall submit those draft regulatory technical standards to the Commission by [6 months after the
date of entry into force of this amending Regulation].

The Commission is empowered to supplement this Regulation by adopting the regulatory technical standards
referred to in this paragraph in accordance with Articles 10 to 14 of Regulation (EU) No 1093/2010.
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(5) Amendments to Article 27
Article 27
STS notification requirements

1. Originators and sponsors shall jointly notify ESMA by means of the template referred to in paragraph
7 of this Article where a securitisation meets the requirements of Articles 19 to 22 or Articles 23 to 26 or
Articles 26b to 26e (‘STS notification”). In case of an on-balance-sheet synthetic securitisation. only the
originator shall be responsible for the notification. In the case of an ABCP programume, only the sponsor shall
be responsible for the notification of that programme and, within that programme, of the ABCP transactions
complying with Article 24.

The STS notification shall include an explanation by the originator and sponsor of how each of the STS criteria
set out in Articles 20 to 22 or Articles 24 to 26 or Articles 26b to 26e has been complied with.

ESMA shall publish the STS notification on its official website pursuant to paragraph 5. Originators and
sponsors of a securitisation shall inform their competent authorities of the STS notification and designate
amongst themselves one entity to be the first contact point for investors and competent authorities.

2. The originator, sponsor or SSPE may use the service of a third party authorised under Article 28 to
check whether a securitisation complies with Articles 19 to 22 or Articles 23 to 26_or Arficles 26b to 26e.
However, the use of such a service shall not, under any circumstances, affect the liability of the originator,
sponsor or SSPE in respect of their legal obligations under this Regulation. The use of such service shall not
affect the obligations imposed on institutional investors as set out in Article 5.

Where the originator, sponsor or SSPE use the service of a third party authorised pursuant to Article 28 to
assess whether a securitisation complies with Articles 19 to 22 or Articles 23 to 26_or Articles 26b fo 26e, the
STS notification shall include a statement that compliance with the STS criteria was confirmed by that
authorised third party. The notification shall include the name of the authorised third party. its place of
establishment and the name of the competent authority that authorised it.

4. The originator and sponsor shall immediately notify ESMA and inform their competent authority when
a securitisation no longer meets the requirements of either Articles 19 to 22 or Articles 23 to 26, or Arficles
26b to 26e.

5. ESMA shall maintain on its official website a list of all securitisations which the originators and
sponsors have notified to it as meeting the requirements of Articles 19 to 22 or Articles 23 to 26_or Articles
26b to 26e. ESMA shall add each securitisation so notified to that list immediately and shall update the list
where the securitisations are no longer considered to be STS following a decision of competent authorities or
a notification by the originator or sponsor. Where the competent authority has imposed administrative
sanctions in accordance with Article 32, it shall notify ESMA thereof immediately. ESMA shall immediately
indicate on the list that a competent authority has imposed administrative sanctions in relation to the
securitisation concerned.

6. ESMA, in close cooperation with the EBA and EIOPA, shall develop draft regulatory technical
standards specifying the information that the originator, sponsor and SSPE are required to provide in order to
comply with the obligations referred to in paragraph 1.

ESMA shall submit those draft regulatory technical standards to the Commission by [6 months after the date
of entry into force of this amending Regulation]|+8-Fuly2618.

The Commission is empowered to supplement this Regulation by adopting the regulatory technical standards
referred to in this paragraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

7. In order to ensure uniform conditions for the implementation of this Regulation. ESMA, in close
cooperation with the EBA and EIOPA, shall develop draft implementing technical standards to establish the
templates to be used for the provision of the information referred to in paragraph 6.

ESMA shall submit those draft implementing technical standards to the Commission by [6 months after the
date of entry into force of this amending Regulation |48 Fuly2618.

Power is conferred on the Commission to adopt the implementing technical standards referred to in this
paragraph in accordance with Article 15 of Regulation (EU) No 1095/2010.



(11) Amendment to Article 28(1)
Article 28

Third party verifying STS compliance

L. A third party referred to in Article 27(2) shall be authorised by the competent authority to assess the

compliance of securitisations with the STS criteria provided for in Articles 19 to 22, or Articles 23 to 26, or

Articles 26b to 26e. The competent authority shall grant the authorisation if the following conditions are met:

(12) Amendment to Article 30(2)
Article 30

Powers of the competent authorities
1. Each Member State shall ensure that the competent authority designated in accordance with Article
29(1) to (5) has the supervisory, investigatory and sanctioning powers necessary to fulfil its duties under this

Regulation.

2. The competent authority shall regularly review the arrangements, processes and mechanisms that
originators, sponsors, SSPEs and original lenders have implemented in order to comply with this Regulation.

The review referred to in the first subparagraph shall include:

Au:ncles 26(b) to 26(e).

(14) Amendment to Article 32(1)
Article 32

Administrative sanctions and remedial measures

1. Without prejudice to the right for Member States to provide for and impose criminal sanctions pursuant
to Article 34, Member States shall lay down rules establishing appropriate administrative sanctions, in the case
of negligence or intentional infringement, and remedial measures, applicable at least to situations where:

[

(e) a securitisation is designated as STS and an originator, sponsor or SSPE of that securitisation has failed
to meet the requirements provided for in Articles 19 to 22 or Articles 23 to 26_or Articles 26b to 26e;

(15) Amendment to insert new Article 43a

Article 43a

Transitional provision for on-balance sheet synthetic securitisations

1.In Lesgect of on-balance- shee‘r synthetic secuunsauons for which the credit gmtecuon agleement has become

transparent and standardised’, or a designation that refers duectlg or indirectly to those terms, only where the
requirements set out in Article 18 and the conditions set out in paragraph 3 of this Article are complied with
at the time of the notification referred to in Article 27(1).

shall, for the purposes of the obligation set out in point {a) Article 27(1). make the necessary 1nfor111a‘r101
available to ESMA in writing.

(16) Amendment to delete Article 4560

82

% Article 45 provided for the EBA to deliver a report by 2 July 2019 on the feasibility of an STS framework for synthetic securitisations and for the

European Commission to deliver its report to the European Parliament/Council by 2 January 2020 on the basis of the EBA report, together with

legislative proposals, if appropriate.
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II. AMENDMENTS TO ARTICLE 270 OF THE CRR

Article 270
Senior positions in STS on-balance sheet securitisation SME seeuritisations

An originator institution may calculate the risk-weighted exposure amounts of an STS on-balance sheet
securitisation as referred to in Article 26a(1) of Regulation 2017/24024nrespect-ofasecuritisation-pesition in

accordance with Articles 260, 262 or 264 _of this Regulation, as applicable, where_both of the following
conditions are met:

(a) the securlnsatlon meets the requ1rements set out in Amcle "43("]—fer—Sfl"—S—seamHsaHen—set—em—m
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