
THE NEW PROSPECTUS REGULATION 
REGIME CHANGES 

David Cotton of Bank of America Merrill Lynch, and James Roe and 
Anne Kirkwood of Allen & Overy LLP, explain the practical impact of the changes 
to the prospectus regime for equity offerings under the Prospectus Regulation 
(2017/1129/EU). 

Issuers and their advisers are familiar with the 
requirements of the prospectus regime that 
was introduced in 2005 by the Prospectus 
Directive (2003/71/EC) (the Directive) and the 
former Prospectus Regulation (809/2004/
EC). The overall framework of whether an 
issuer is required to publish a prospectus for 
shares and, if so, what must be contained 
within it, had not signifi cantly changed over 
the years since the regime’s introduction. 

The prospectus regime has been given a 
signifi cant overhaul by the new Prospectus 
Regulation (2017/1129/EU) (the Regulation) 
which applies in full from 21 July 2019, 
replacing the Directive in its entirety, 
although a handful of provisions came into 
effect in July 2017 and July 2018 (see box “A 
new legislative structure”). The Regulation 
makes a number of important changes and 

incremental improvements, albeit largely 
with the same scope and using many of the 
same concepts as the Directive. Two key 
themes run through many of the changes: 
reducing the length and improving the 
comprehensibility of prospectuses; and 
protecting retail investors. The Regulation 
will result in a number of practical changes to 
the process of conducting and documenting 
offerings and admissions. Practitioners will 
need to adapt their approach to determining 
what level of public disclosure is required 
and ensure compliance with the new rules. 

This article summarises the key changes that 
will affect those working on equity offerings 
and listings in the EU as a result of the 
Regulation, including in the UK, which has 
indicated that it intends to adopt the regime 
after Brexit.

KEY CHANGES TO THE REGIME

The key changes that are introduced by the 
Regulation can be grouped together in the 
following areas. 

General disclosure standard

The overarching disclosure standard remains 
a necessary information test and is set out in 
Article 6 of the Regulation. However, there 
is new materiality wording in the disclosure 
test which recognises that the “necessary 
information which is material to an investor” 
in a prospectus may differ depending on the 
nature of the issuer, the type of securities 
and the circumstances of the issuer. The 
scope of necessary information is widened to 
include “the reasons for the issuance and its 
impact on the issuer”. In addition, consistent 
with one of the overriding themes of the 
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Regulation, there is a new requirement for 
the disclosure to be written and presented in 
a form which is concise, as well as the existing 
requirement that it is easily analysable and 
comprehensible, to encourage more focused 
disclosure.

Risk factors

The Regulation will introduce detailed 
requirements for the risk factor section of 
a prospectus (Article 16 and Recital 54, the 
Regulation). These are designed to bring an 
improvement in the quality, relevance and 
comprehensibility and a reduction in the 
length of this section. Risks must be material 
for the purposes of making an informed 
investment decision and be specifi c to the 
issuer, which should result in fewer generic 
boilerplate risk factors or risk factors that 
are cut and pasted from other prospectuses 
without being tailored to the issuer. 

Risk factors will need to be presented in no 
more than ten categories, depending on their 
nature, with the most material risks included 
fi rst in each category of the risk factors 
section. Risk factors must be corroborated 
by the content of the prospectus. This means 

that a risk factor cannot be included that 
relates to matters not disclosed elsewhere 
in the prospectus. Issuers will be required to 
assess the materiality of risk factors based on 
the probability of occurrence and expected 
magnitude of their negative impact, and may 
disclose this assessment using a scale of 
low, medium or high, although this is not 
mandatory. 

The EU securities regulator, the European 
Securities and Markets Authority (ESMA), 
has also published guidance to assist EEA 
member state competent authorities in 
reviewing risk factors in prospectuses and 
achieve consistency of approach (the ESMA 
guidelines) (see box “ESMA guidelines on risk 
factors”).

The impact of these changes is likely to be 
twofold. Firstly, there will be a greater focus 
on this section by the issuer and counsels in 
order to ensure compliance with the ESMA 
requirements, which may increase the time 
and costs involved in preparing a prospectus. 
Secondly, competent authorities are likely 
to raise more comments on the section, 
especially in the initial period following July 

2019, which could also have an impact on 
the timing of transactions. 

Prospectus summary 

The summary is an area especially targeted 
by the Regulation’s aim to reduce the 
length and improve the comprehensibility 
of prospectuses. Accordingly, a more 
prescriptive regime with respect to the 
summary is introduced (Article 7, the 
Regulation). The new page limit will be 
seven sides of A4 paper, compared with a 
maximum length of 7% of the prospectus 
or 15 pages, whichever is longer, under the 
Directive. It will be a short document that has 
to be written in a concise manner and should 
be read as an introduction to the prospectus.  
The familiar tabular format is replaced by a 
requirement that the summary be organised 
under new question-style subheadings that 
are designed to make it easier to understand 
for investors; for example, “What are the 
main features of the securities?”. A summary 
must comprise four sections: an introduction, 
containing warnings, which include new 
wording regarding the investor’s potential 
losses; and key information regarding each 
of the issuer, the securities, and the offer to 
the public or admission to trading.  

The summary must include a short description 
of the most material risk factors specifi c 
to the issuer and the securities, limited 
to a  maximum of 15. There are also new 
restrictions on the key fi nancial information to 
be included in the summary. This will have to 
be presented in accordance with prescriptive 
tables, depending on the type of issuer and 
the securities being issued (see “Key fi nancial 
information in the summary” below).

Consistent with the Directive, the summary 
will be required to provide the key information 
that investors need in order to understand 
the nature and risks of the issuer and the 
securities. Under the Regulation, it will also 
be subject to an express requirement to be 
accurate, fair, clear and not misleading. 
However, the mandatory warnings and 
disclaimers that are required to be included 
in each summary will continue to provide 
that liability will only attach if either of 
these two requirements are not met when 
the summary is read together with the other 
parts of the prospectus. In addition, recital 31 
of the Regulation explains that, provided that 
the information is presented in a balanced 
way, issuers have discretion in selecting the 
information that they deem to be material 
and meaningful for inclusion in the summary. 

2

A new legislative structure

Unlike the Prospectus Directive (2003/71/EC) (the Directive), the Prospectus Regulation 
(2017/1129/EU) (the Regulation) is directly applicable in EU member states meaning 
that no implementing legislation is required for it to take effect. The use of a regulation 
is intended to minimise variation in the interpretation and application of the legislation 
across the EU. The Regulation was created as part of the Capital Markets Union action 
plan (see News brief “Capital markets union: action plan and legislative proposals 
unveiled”, www.practicallaw.com/5-619-7154). It contains three legislative levels:

Level 1 (the Regulation) 

The Regulation was published in the Offi cial Journal of the EU on 30 June 2017.

Level 2 (delegated acts and regulatory technical standards)

These detailed provisions fl esh out the Level 1 measures. These include delegated acts 
and regulatory technical standards based on fi nal reports published by the European 
Securities and Markets Authority (ESMA) on the format and content of the prospectus 
and the scrutiny and approval of the prospectus, and on key fi nancial information 
for the summary, advertisements, supplements, publication and data and machine 
readability. The Level 2 measures are completing the fi nal stage of the Level 2 approval 
process and are expected to be fi nalised after mid-June 2019.

Level 3 (ESMA guidance)

ESMA has published guidelines on the specifi city and materiality of risk factors and 
of the presentation of risk factors across categories (see box “ESMA guidelines on risk 
factors”). In addition, ESMA has stated that its existing guidance under the Directive 
will continue to apply to the extent that it is compatible with the Regulation including 
its helpful frequently asked questions (www.esma.europa.eu/press-news/esma-news/
esma-updates-qa-prospectus-directive). 
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Issuers that are among the fi rst in the market 
to address these requirements may need 
to explore what presentation is acceptable 
to national competent authorities (NCAs) 
in light of the more prescriptive approach. 
In the authors’ view, it is likely to remain 
a relatively formulaic section that will be 
drafted principally by issuer’s counsel based 
on the rest of the prospectus.

Despite the fl exibility regarding the format 
of the summary, issuers of shares may have 
concerns with potential liability given the new 
requirement for the summary to be accurate, 
fair, clear and not misleading, as well as 
concise and comprehensible for investors. 

Advertisements and other offering 

materials

The advertisement regime will continue 
to require certain offering or admission 
related materials and communications 
that are provided to investors, known as 
advertisements, to comply with various 
content requirements and to contain specifi c 
legends. These aim to avoid investors making 
investment decisions based on information 
that is inconsistent with the prospectus or 
without being aware of the existence of the 
prospectus, which will contain more fulsome 
information than the advertisement. The key 
content requirements for an advertisement 
are therefore consistency with the prospectus 

and the inclusion of specifi c legends regarding 
the availability of the prospectus.  Under the 
Regulation, these will include providing a 
hyperlink to the prospectus for electronic 
communications and providing details of the 
website on which it can be found on all other 
communications. Additional requirements 
apply to advertisements to retail investors. 
These will need to contain additional 
specifi ed warnings and, in the case of an 
oral advertisement, identify the purpose of 
the advertisement at its start.

Although the term “retail” investor is 
undefi ned in the Regulation, the logical view 
is that the term bears the meaning set out in 

ESMA guidelines on risk factors

The European Securities and Markets Authority (ESMA) has issued 
guidelines on risk factors which give national competent authorities 
(NCAs) a considerable element of discretion (www.esma.europa.
eu/sites/default/fi les/library/esma31-62-1217_fi nal_report_on_
guidelines_on_risk_factors.pdf). The role of the NCAs in applying 
the ESMA guidelines will therefore be crucial. This means that 
there is also the potential for differing approaches. The European 
Commission (the Commission) has been empowered to create 
delegated acts with respect to risk factors, but ESMA has stated 
that if market practice is consistent with ESMA’s guidelines, the 
Commission will not exercise those powers.

Helpfully, NCAs may take into account the type of investor to whom 
the prospectus is addressed. It is welcome that the guidelines in 
the area of “materiality” are broadly consistent with US securities 
law practice, as most international offerings of shares will include 
a distribution into the US. 

Specifi city (ESMA guidelines 1 and 2). Each risk factor has to 
establish and describe a direct link so that the risk factor is relevant 
for the type of issuer and the securities (guideline 1). This means 
that NCAs should challenge the inclusion of boiler plate or generic 
risk factors if these factors are not relevant to the issuer or the 
securities. However, the guidelines recognise that generic risk 
factors relating to a type of security or a type of issuer are likely 
to be relevant in all prospectuses for that type of security or 
issuer and permit their inclusion. Differences in the impact of 
the generic risk on the particular issuer should be disclosed. The 
successful practical application of these guidelines will depend 
on NCAs taking a pragmatic approach so that they do not require 
justifi cation or confi rmation of a general risk factor where its 
relevance is self-evident in light of the nature of the issuer’s 
business or of the securities. 

Materiality (ESMA guidelines 3 to 5). It is helpful that guideline 
3 requires NCAs to ensure that the materiality of the risk factor 
is clear from the risk factor disclosure itself, and risk factors 
should be limited to those that are material for taking an informed 
investment decision.  

The assessment of specifi city and materiality remains the issuer’s 
responsibility. The guidelines emphasise that risk factor disclosure 
should not simply take the form of a disclaimer; instead it should 
be tailored. Risk factor disclosure should include quantitative 
information to illustrate the potential negative impact of a risk 
where it is available in previously published documents and is  
appropriate, and otherwise describe the negative impact using a 
qualitative approach. Mitigating language should be used only to 
illustrate the probability of occurrence or expected magnitude of 
negative impact and if the signifi cance of the remaining risk is clear. 

Corroboration (ESMA guidelines 6). Risk factor disclosure must  
be corroborated either by specifi c corresponding information 
elsewhere in the prospectus or be identifi able by reference to 
the overall picture presented in the prospectus. In most cases, it 
seems likely that the corroboration of materiality and specifi city 
will be fairly self-evident.

Presentation of risk factors across categories (ESMA guidelines 

7 to 10). The most material risk factors in each category should be 
mentioned fi rst (in line with current Financial Conduct Authority 
practice). Article 16 of the Prospectus Regulation (2017/1129/EU) 
requires that risk factors are presented in a limited number of 
categories, as an aid to navigation. A risk factor should appear 
only once in the most appropriate category. Similar risk factors 
should be grouped together. However, it is not mandatory for all 
other risk factors to be ranked in order of their materiality. The role 
of the NCA when reviewing a prospectus is to raise a challenge if 
this is not the case. NCAs should challenge the presentation of 
risk factors across categories when the prospectus includes more 
than ten categories and sub-categories in the case of a standard, 
single-issuer, single-security prospectus. This area may be likely 
to be challenging in practice, given the numerical limit (subject 
to limited fl exibility). 

Concise (ESMA guideline 11). NCAs should address the size 
infl ation of prospectuses where this is due to the inclusion of large 
quantities of information surrounding risk factors. Accordingly, 
risk factors should be presented in as concise a form as possible.
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the recast Markets in Financial Instruments 
Directive (2014/65/EU), the Regulation on key 
information documents for packaged retail 
and insurance-based investment products 
(1286/2014/EU) and related EU regulations. 

The scope of things that may constitute 
advertisements has been broadened from 
“announcements” under the Directive to 
“communications” under the Regulation. 
This will ostensibly broaden the scope 
of communications that are capable 
of being found to be advertisements, 
including potentially to purely bilateral 
communications, such as emails and 
telephone calls, although it is arguable that 
these communications are already caught 
under the Directive, as the existing level 2 
legislation refers to emails and telephone 
communications. Otherwise, the test for 
whether something is an advertisement is 
unchanged. It must: relate to a specifi c offer 
or admission; and aim to specifi cally promote 
the subscription or acquisition of securities. 
The requirements of the Regulation apply 
only where a prospectus is required to be 
drawn up. Therefore, they do not apply to 
exempt offers where there is no admission 
to trading. 

In practice, this test will catch most written 
offering materials that are published or 
otherwise provided to potential investors 
(such as press releases, slide presentations 
and retail brochures), as well as the content 
of any oral presentations or announcements 
(and any direct marketing calls by retail 
intermediaries or brokers), in each case made 
after the start of an institutional bookbuild, or 
a retail offering being opened for subscription, 
for non-exempt offers and admissions. 
It will be important therefore to ensure 
that these materials and communications 
contain the updated legends that will be 
required under the Regulation. However, 
not all communications made in the course 
of an offering or admission will constitute 
advertisements: they will only do so if 
they satisfy the two limbs of the test. For 
example, ordinary course communications 
between underwriting banks and institutional 
investors, such as telephone calls or emails 
setting up pre-marketing or marketing 
meetings, or providing terms or process in 
relation to an offering, or discussing potential 
orders or directing institutional investors to 
the prospectus and other offering materials, 
should not constitute advertisements given 
their content and the time at which they are 
made. Therefore, the requirement to inform 

an investor where to obtain the prospectus 
should not apply to such communications. 

 The European Commission (the 
Commission) has adopted its delegated 
regulation containing regulatory technical 
standards (RTS) under the Regulation 
(www.practicallaw.com/w-020-1624). The 
Regulation and RTS also impose rules 
on what both advertisements and other 
information disclosed (whether written 
or oral) concerning an offer or admission, 
such as pilot-fi shing slides, may contain. 
As well as the general requirement to be 
consistent with the prospectus, the RTS also 
impose a requirement that advertisements 
and such other information disclosed shall 
not contradict the prospectus, or refer to 
information that contradicts the prospectus, 
and must not present information in the 
prospectus in a materially unbalanced way, 
including by giving positive aspects more 
prominence than negative aspects, omissions 
or selective presentation. There is also a 
specifi c restriction on including alternative 
fi nancial measures that are not included in 
the prospectus.  

Overall, the changes underline the need to 
ensure that all offering materials, not just 
the prospectus, provide a balanced view of 
the issuer and its business, are accurate, not 
misleading and that the content is taken 
from the prospectus or, where published in 
advance of the prospectus, is capable of being 
included in the prospectus. 

The practical impact of these changes will be 
to increase the level of scrutiny and liability 
risks in relation to offering and marketing 
materials. In particular, practitioners will 
need to adapt the procedures that they apply 
to advertisements, written and oral, that are 
disseminated to retail investors. 

It is important to note that there is no 
grandfathering with respect to the 
advertisements provisions (see “Transitional 
issues” below). Therefore, any advertisements 
for offerings that will span the coming into full 
effect of the Regulation will need to comply 
with the new advertisements regime from 
21 July 2019.

Increased exemption for shares issued in 

a 12-month period

The Regulation amends the previous 
exemption that allowed issuers to admit to 
trading on a regulated market up to 10% of 
the number of shares of the same class as 

shares already admitted, over a 12-month 
period without publishing a prospectus. 
This limit has been increased to up to 20% 
of the existing listed share capital over any 
12-month period. It should also be noted 
that the convertible bonds exemption is now 
capped at up to 20%.   

This change came into application in July 2017. 
It enables issuers to carry out undocumented 
offerings to institutional investors of up to 
20% of their share capital. However, listed 
companies in some jurisdictions will be 
subject to lower limits owing to investor group 
guidelines or legal limitations imposed by 
shareholders at AGMs, which may limit use 
of the exemption in practice. 

Even so, a number of companies have already 
taken advantage of this new higher limit in 
the last two years.

For example, in the UK, the Pre-emption 
Group guidelines provide that general 
disapplications of pre-emption rights taken 
by listed issuers at their AGMs must be limited 
to no more than:

• 5% of existing issued ordinary share 
capital in any one year, which can be 
used for any purpose.

• An additional 5% of existing issued 
ordinary share capital in any one year, 
which must be used for an acquisition or 
specifi ed capital investment.

• 7.5% of existing issued ordinary share 
capital, on a cumulative basis, in any 
three-year rolling period. 

Practitioners should also note that there are 
other potential bars to using the higher up-
to-20% limit:

• A prospectus is still required if the 
offering involves a non-exempt offer; for 
example, a typical rights issue or open 
offer. 

• An up-to-20% limit now also applies 
to the conversion of new or existing 
convertible bonds in any 12-month 
period, unless a prospectus is used to 
list those bonds; for example, if an issuer 
issues 8% of its share capital as a result 
of unlisted convertible bonds being 
exercised, it will only be able to carry 
out a 12% placing of shares in the same 
12-month period.
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• A prospectus may still be required in 
order to ensure that investors have 
adequate disclosure on the impact of 
the capital raising on the issuer; for 
example, if the proceeds are used to 
fi nance a major merger or acquisition 
that will be transformative to the issuer 
or where material risks for investors 
need to be adequately highlighted and 
disclosed and, in any event, to permit 
any marketing of the transaction, 
using written materials or through 
management presentations or meetings.

Profi t forecasts

It will no longer be mandatory to include 
an auditor’s report on a profi t forecast in a 
prospectus. This change is understood to 
have been driven in part by a concern that 
the requirement for an auditor’s report 
was increasing the cost and potentially 
delaying the ability of existing listed issuers 
with published profi t forecasts to prepare 
a prospectus for capital raisings. However, 
while an auditor’s report is no longer required, 
the prospectus will be required to include 
a statement that the forecast has been 
compiled and prepared on a basis that is: 

• Comparable with the historical fi nancial 
information.

• Consistent with the issuer’s accounting 
policies; therefore, the issuer will be 
required to state itself what an auditor 
currently states in its opinion. 

In addition, the existing rules concerning the 
reasonableness and full disclosure of the 
assumptions that were used in preparing the 
profi t forecast will remain applicable. 

It is anticipated that issuers will continue to 
seek an auditor’s report on profi t forecasts 
included in a prospectus given these 
requirements and to mitigate the general 
risks associated with making a profi t forecast. 
However, auditors are expected only to 
offer that type of report on a private basis: 
that is, they will provide a comfort letter or 
report addressed to the issuer, sponsor (if 
applicable) and underwriters, rather than 
a report to be included in the prospectus. 

Secondary offerings and simplifi ed 

disclosure

The Regulation will permit issuers that 
have been listed for at least 18 months to 
list and offer new securities, such as under 
a rights issue or open offer, using a short-

form simplifi ed prospectus. A simplifi ed 
prospectus will be required to include only 
one year of accounts. It will not need to 
include an operating and fi nancial review 
(OFR) or management discussion and 
analysis (MD&A) section; all that is required 
is a description of signifi cant trends since 
the end of the last fi nancial year. Unlike a 
conventional prospectus that is required to 
be a standalone disclosure document, the 
simplifi ed prospectus disclosure will be able to 
take into account regulatory information that 
the issuer has previously published, such as its 
annual and semi-annual fi nancial reports and 
announcements of inside information, such as 
major acquisitions or material new contracts. 

The phrase “take into account” does not mean 
incorporation by reference: the information 
will not form part of the prospectus. It is not 
clear what it does mean. 

This raises an interesting legal question as 
to what liability standard and regime would 
apply to an issuer where information that is 
taken into account is found to be inaccurate or 
misleading. Would it be the liability standard 
that would apply to such information for 
the purpose it was originally published (for 
example, schedule 10A of the Financial 
Services and Markets Act 2000 (FSMA) in 
the UK) or would it be the prospectus liability 
standard (under section 90 of FSMA in the 
UK)? The Regulation does not conform 
prospectus liability regimes across the EU, so 
in practice this will presumably be determined 
on a member state-by-member state basis.

This simplifi ed disclosure regime may be 
attractive to small capitalisation issuers, but 
it is not expected to be a viable option for 
larger capital raisings where issuers and their 
boards, as well as underwriters, will want the 
protection of a standalone prospectus that has 

been prepared to international standards, and 
to be able to offer the securities outside the 
EEA, including into the US, which will continue 
to require a full prospectus, with three-year 
accounts and an OFR or MD&A section. 

Universal registration document

The Regulation introduces the concept of a 
universal registration document. This enables 
issuers to publish a registration document, 
that is, a prospectus but without the offering 
sections, on an annual basis which it can use 
to launch offerings by publishing a securities 
note (that is, the offering sections of a 
prospectus) on an accelerated basis during the 
year. This is similar to a US shelf registration 
programme. The concept is not expected to 
have wide take-up across the EEA, but it may 
see greater usage in countries that already 
follow a similar practice, such as France.

IS A PROSPECTUS REQUIRED?

The scope of the Regulation is similar to that 
of the Directive. There are two events which 
may trigger the requirement for an issuer to 
publish an approved prospectus:

• An offer of transferable securities to the 
public. 

• A request for the admission of transferable 
securities to trading on a regulated market. 

It remains the case that it is necessary to 
identify an exemption to each of these 
elements to escape the prospectus 
requirement. There is also a small offers 
exemption (see box “Small offers exemption”).

How to determine if a prospectus is 

required in the EEA

The main points that a practitioner should 
consider when trying to establish whether 

Small offers exemption

The exemption for securities included in an offer with a total consideration in the EU of less 
than €1 million with an option for EU member states to increase the threshold to €8 million, 
calculated over 12 months, is useful for small offers. In the UK, it was increased from a 
€1 million fl oor specifi ed in the Prospectus Regulation (2017/1129/EU) (the Regulation) with 
effect from 1 July 2018. The limit is calculated from the opening of the offer. The position 
taken in other member states to this exemption is summarised in the list of national 
thresholds below which a prospectus is not required to be published by the European 
Securities and Markets Authority (www.esma.europa.eu/sites/default/fi les/library/esma31-
62-1193_prospectus_thresholds.pdf).

Practitioners should note that if this exemption applies, the offer will fall outside the 
Regulation altogether, and so member states may regulate the offer as they see fi t.
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YES

Are securities being admitted to trading 
on a regulated market in the UK?

Consider application of Article 
22(5)(a) of the Regulation 
(selective disclosure). Also 
consider application of the 
financial promotion regime or 
the market soundings regime 
under the Market Abuse 
Regulation (596/2014/EU) 
(MAR) to any communication or 
document published which is 
not a prospectus.

•  The Regulation does not apply.
•  No prospectus required.
•  Consider application of the 
financial promotion regime or the 
market soundings regime under 
MAR to any communication or 
document published.

Where are the content 
requirements for the prospectus?
•  General disclosure standard in 
Article 6(1) of the Regulation.
•  Specific requirements in 
Annexes 1, 11 and 20 of the 
Delegated Regulation in the case 
of equity securities.
•  Also see FSMA and Financial 
Conduct Authority guidance.

Required to publish a 
prospectus under the 
Regulation.

•  See Article 22 of the 
Regulation 
(advertisements).
•  Consider application of 
the financial promotion 
regime or the market 
soundings regime under 
MAR.

See Prospectus Rule 3.1.

Where are the rules on marketing 
and publicity?

How is the prospectus approved?

How must the prospectus be 
published?

Where are the rules and 
requirements on supplementary 
prospectuses?

Who has statutory responsibility 
for the prospectus?

Electronic publication is 
now mandatory.

See Article 23 of the 
Regulation. Note that 
withdrawal rights arise 
on publication if there is 
an offer to the public.

See Article 11(1) of the 
Regulation.

Required to 
publish a 
prospectus.

YESNO

When is a prospectus required in the UK?

NO

NO

YES

YES

NO

YES NO

Is there an “offer of securities to the public” as defined in the Prospectus Regulation (2017/1129/EU) (the Regulation)?

Are the securities “transferable securities” as defined in the 
recast Markets in Financial Instruments Directive (2014/65/EU)?

Is it an exempt offer to the public?
•  Article 1(4) of the Regulation.
•  Schedule 11A of the Financial Services 
and Markets Act 2000 (FSMA).
•  Prospectus Rule 1.2.2.

Is it an exempt admission?
•  Article 1(5) of the Regulation.
•  Prospectus Rule 1.2.3.

No need for a prospectus under 
the Regulation (but may need to 
produce an “equivalent 
document” with identical 
contents if the only available 
offer or admission exemption is 
the takeover or merger 
exemption). 
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or not a prospectus is required in the EEA 
are as follows:

• Are the securities transferable securities? 
The key factor in determining whether 
ordinary shares are “transferable 
securities” is whether they could be 
traded or sold on a stock exchange. 

• Is there an offer to the public of the 
transferable securities?

• Is it an exempt offer to the public?

• Is there an admission to trading on a 
regulated market?

• Is it an exempt admission to trading?

(See box “When is a prospectus required in 
the UK?”.)

PROSPECTUS DISCLOSURE

Under the Regulation, there will be changes 
regarding the content and format of 
prospectuses for issuers of shares. 

Disclosure annexes

New revised disclosure annexes for different 
types of issuer and security are contained in 
the  annexes to the Delegated Regulation 
on format, content, scrutiny and approval  
(www.practical law.com/w-020-1617; 
https://ec.europa.eu/transparency/regdoc/
rep/3/2019/EN/C-2019-2020-F1-EN-ANNEX-
1-PART-1.PDF). 

Content and format

The format for a prospectus where it is a 
single document remains as follows: table 
of contents; summary; risk factors; and other 
relevant information in the schedules to the 
Regulation and disclosure annexes.

Operating and financial review. A 
number of drafting changes have been 
made to disclosure requirements with 
respect to the OFR to align them with 
the management report requirements set 
out in the Accounting Directive (2013/34/
EU), although the changes stop short of 
harmonisation. Notably, a management 
report under the Accounting Directive is not 
required to include a section on signifi cant 
factors affecting results or a section on 
capital resources, both of which can be key 
areas of disclosure in a prospectus. The 
drafting changes are designed to make it 
easier for issuers to incorporate by reference 

their management report to meet many 
aspects of the Regulation’s OFR disclosure 
requirements. 

Significant change statement. The 
statement that is required to be included 
in a prospectus that, since the balance 
sheet date, there has been “no signifi cant 
change in the fi nancial or trading position 
of the Group” changes to “no signifi cant 
change in the fi nancial position or fi nancial 
performance of the Group”. References to 
“trading position” have been replaced with 
references to “fi nancial performance” as there 
was perceived to be uncertainty over the 
meaning of “trading position”, but it does not 
change the substance of the statement. The 
change will necessitate some consequential 
changes being made to certain elements of 
the comfort letters that are provided by the 
reporting accountants, although their ability 
to provide comfort letters in relation to these 
statements should be unaffected.

Historical fi nancial information. Financial 
statements will need to be restated only 
where an issuer has changed its accounting 
standards. This revision is to address 
instances where issuers felt the need to restate 
fi nancial statements owing to changes to a 
requirement under International Financial 
Reporting Standards (IFRS). 

Selected financial information. The 
requirement for separate disclosure of 
selected fi nancial information summarising 
the fi nancial condition of the issuer has been 
removed in an attempt to reduce redundancy 
and repetition. 

Incorporation by reference. The list of 
documents that may be incorporated by 
reference is expanded to include certain 
documents, including all regulated 
information (rather than just fi lings under 
the prospectus or transparency regimes) and 
management reports, regardless of whether 
they have been approved by or fi led with 
any NCA. 

Strategy and objectives. There is a 
requirement to include disclosure with 
respect to an issuer’s strategy and objectives 
in the business overview, as many issuers of 
equity do voluntarily. There is no expectation 
that the presentation of an equity story will 
change in any way. 

Issuer’s website. If the issuer has a website, 
it will be required to disclose its address in 

the prospectus, with a disclaimer noting that 
the information on the site does not form part 
of the prospectus, unless that information is 
incorporated by reference.

Use of proceeds. A prospectus will generally 
not be able to state that the use of proceeds is 
solely for general corporate purposes. Instead, 
the specifi c use of the proceeds will need to 
be stated, although it is expected that issuers 
may continue to refer to general corporate 
purposes for any residue of proceeds not 
allocated to specifi c items.

Key fi nancial information in the summary

Financial information will have to be 
presented in accordance with tables set 
out in the RTS, which vary depending on 
the type of issuer and the securities being 
issued. Issuer types include non-fi nancial 
entities, credit institutions and insurance 
companies. Where an issuer does not have 
an item in a table in its fi nancials it may 
substitute the corresponding item from 
its accounts. Issuers are also permitted to 
include additional line items or alternative 
performance measures.

The RTS include a requirement to identify 
information extracted from the fi nancial 
statements. It does not specify how this 
should be done although ESMA has made 
two suggestions (www.esma.europa.eu/
sites/default/fi les/library/esma31-62-1002_
final_report_on_draft_rts_under_the_new_
prospectus_regulation.pdf).

Publication and websites

The RTS carry over, with relatively minor 
amendments, two provisions of the so-called 
Omnibus II regulatory technical standards 
under Delegated Regulation (2016/301/
EU) (www.practicallaw.com/0-627-0689) 
regarding publication: 

• While hyperlinks are not permitted to be 
included under the current regime, other 
than links to documents incorporated by 
reference, the RTS permit the inclusion 
of other hyperlinks in a prospectus 
provided that the prospectus includes 
a statement that information on the 
websites does not form part of the 
prospectus and has not been approved 
by the competent authority.

• The RTS provide that measures must 
be taken in relation to websites where 
prospectuses are published to avoid the 
targeting of residents in countries where 
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an offer does not take place, for example, 
by way of a statement identifying the 
addressees of an offer. 

TRANSITIONAL ISSUES

ESMA has published its fi rst Q&As regarding 
the Regulation in preparation (ESMA 
Q&As) (www.esma.europa.eu/sites/default/
fi les/library/esma31-62-1258_prospectus_
regulation_qas.pdf). These address:

• How grandfathering will work in practice.

• The preservation of the existing ESMA 
guidance regarding prospectuses.

• The process for updating registration 
documents.

Grandfathering

Article 46(3) of the Regulation provides that a 
prospectus approved before 21 July 2019 will 
remain valid and continue to be governed 
by its national law until the earlier of: the 
expiry of its validity period (12 months after 
the date of its approval); or 12 months after 
21 July 2019. 

There are two main points to note for equity 
capital markets participants as to how the 
grandfathering in the Regulation will work in 
practice. As expected, a supplement issued on 
or after 21 July 2019 in relation to a prospectus 
approved before that date will need to address 
only the Directive requirements rather than 
the provisions of the Regulation. However, a 
prospectus drawn up on or after 21 July 2019 
which incorporates by reference a registration 
document approved before that date will need 
to comply with the Regulation. For example, 
any issuer of shares that has a prospectus 
approved before 21 July 2019, which has to be 
supplemented on or after 21 July 2019, can take 
advantage of this grandfathering. 

When passporting a prospectus that was 
approved before 21 July 2019 on or after that 
date, the notifi cation to a host member state 
will be made in accordance with the laws 
in the member state of the authority that 
approved the prospectus. These Q&As refl ect 
how the grandfathering provisions worked 
when the original Directive was implemented.

Preserving existing ESMA guidance

The extensive historic ESMA Q&As issued 
under the Directive and ESMA’s update of 
the old CESR recommendations contain a 
signifi cant amount of useful guidance (www.

esma.europa.eu/press-news/esma-news/
esma-updates-qa-prospectus-directive; 
www.esma.europa.eu/sites/default/files/
library/2015/11/11_81.pdf). Helpfully, ESMA 
has preserved this guidance and so, to the 
extent compatible, it will be applied to 
prospectuses drawn up under the Regulation.

The Financial Conduct Authority (FCA) has 
accepted for review prospectuses that are 
compliant with the Regulation since the 
end of April 2019, on the assumption that 
approval for those documents will take 
place on or after 21 July 2019 (www.fca.org.
uk/publication/newsletters/primary-market-
bulletin-23.pdf). FCA turnaround times are 
unchanged (www.fca.org.uk/markets/ukla/
submit-prospectus-circular). 

Certain other NCAs have also indicated that 
they will accept for review prospectuses that 
are compliant with the Regulation on the 
same basis.

UK-approved prospectuses after no-deal 

Brexit

ESMA has published Q&A 103 and 104 of its 
Q&As issued under the Directive; the latter 
relates to the use of prospectuses approved 
by the UK after a no-deal Brexit (www.esma.
europa.eu/press-news/esma-news/esma-
updates-qa-prospectus-directive). Issuers 

will not be able to use prospectuses or 
supplements approved by the FCA to offer 
securities to the public on a non-exempt 
basis, or admit securities to trading on a 
regulated market, within the EU27 or EEA 
following a no-deal Brexit.

In circumstances where an issuer is continuing 
with a public offer in the EU27 or EEA where 
the prospectus was approved by the FCA, 
it is unlikely that the offer will be able to 
continue after any no-deal exit. For an issuer 
seeking a new admission to trading on a 
regulated market in the EU27 or EEA where 
the prospectus was approved by the FCA 
before Brexit, the issuer would need to have 
a prospectus approved in its new EU27 home 
member state. 

Where an issuer needs to have a prospectus 
approved in its new EU27 home member 
state, the issuer could submit the FCA-
approved prospectus to that new home 
member state, ensuring that it meets the 
overarching Directive disclosure standard, 
rather than drawing up a new prospectus.

David Cotton is a director in EMEA ECM Legal 
at Bank of America Merrill Lynch. James Roe 
is a partner, and Anne Kirkwood is a senior 
professional support lawyer, at Allen & Overy 
LLP. 
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