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What impact might a ‘no deal’ Brexit 
have on cross-border insolvencies and 
restructurings?

■ The form of the UK’s exit from the EU 
is still uncertain and ‘exit day’ has been 

delayed until 31 October 2019 or such earlier 
date as might be agreed between the EU and 
the UK. One key issue that is attracting a 
significant amount of scrutiny is the question 
of what a ‘hard’ – or ‘no deal’ – Brexit could 
mean for cross-border insolvencies and 
restructurings, in particular, the English 
scheme of arrangement.  

This overview recaps on where things 
currently stand with regards to the ‘Brexit 
legislation’ applicable to cross-border 
insolvencies and restructurings, summarises 
where the impact of a ‘hard’ Brexit may be felt 
most (including its impact on the popularity 
of the English scheme of arrangement) and 
highlights what, if anything, stakeholders 
should be doing now.

BREXIT NEGOTIATIONS: WHERE 
MIGHT WE BE HEADING FOR 
CROSS-BORDER INSOLVENCIES 
AND RESTRUCTURING?

Will Brexit make any difference 
to the way in which European 

cross-border restructurings and 
insolvencies are conducted?
The potential impact on European 
cross-border insolvencies should not 
be underestimated, even though the 
additional hurdles discussed below are not 
insurmountable. Very few cases these days 
are ‘domestic’ in nature and the variety of 
complex, cross-border finance, contractual 
and organisational structures that exist 
today demonstrate the importance of having 
a clear framework for conducting cross-
border insolvencies.

Since 2000, the European Insolvency 
Regulation, recast in 2015 (Regulation (EU) 
2015/848), has provided that framework for 
European cross-border cases. It is arguably 
the most comprehensive piece of European 
legislation in the field of insolvency for the 
past 18 years. It has provided consistent and 
predictable answers to a number of tricky 
questions that arise in European cross-border 
situations including: Which member state 
can open insolvency proceedings? Which law 
applies in those proceedings? And what is the 
effect of the opening of those proceedings in 
other European member states (including on 

creditors’ rights such as security enforcement 
and contractual set-off or netting)?

This consistency and predictability has 
made things simpler – and arguably quicker 
and cheaper – than they might otherwise 
have been, particularly in today’s ‘global’ 
world. As a consequence, if the European 
Insolvency Regulation no longer applies 
post-Brexit, this could have a considerable 
impact on European cross-border insolvencies 
involving the UK. However, European 
cross-border cases were successfully 
conducted before 2000 and, today, there 
is no equivalent statutory framework for 
cases involving Asian or US borrowers and 
those deals are successfully restructured 
without too many issues. In summary, there 
may be more hurdles to jump in European 
cross-border cases, but we doubt any will be 
insurmountable. The real impact will depend 
on whether we see a ‘hard’ or ‘soft’ Brexit.

If the impact depends upon the 
provisions that are put in place as a 
result of Brexit negotiations, have 
there been any indications as to the 
UK government’s thinking in this 
regard?
The two main pieces of ‘Brexit legislation’ 
– being the European Union (Withdrawal) 
Act 2018 and the draft EU Withdrawal 
Agreement – do not explicitly refer to the 
European Insolvency Regulation, but they, 
together with the statutory instruments 
highlighted below, do give us an idea of 
where things might be heading in this area. 

The starting point is that the European 
Union (Withdrawal) Act 2018 ‘on-shores’ 
EU legislation – such as the European 
Insolvency Regulation – as it stands at 
the point of exit and makes it part of UK 
domestic law, subject to an important 
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KEY POINTS
�� A ‘no deal’ Brexit will see key pieces of European legislation that have provided a uniform 

and predictable legal regime for European cross-border insolvencies and restructurings fall 
away (eg the European Insolvency Regulation and the Judgments Regulation). However, 
the hurdles, although likely to increase the costs and length of such proceedings, should 
not be insurmountable. 
�� In the case of a ‘soft’ Brexit, there may be a transitional period during which the European 

Insolvency Regulation and the Judgments Regulation will continue to apply. This would 
ensure ‘business as usual’ for cross-border restructurings and insolvencies until the end of 
the transitional period.
�� The popularity of the English scheme of arrangement is unlikely to be affected by Brexit. 

Although new European alternatives are coming onto the statute book, and more are 
expected in light of the European Directive on Preventive Restructuring Frameworks, the 
flexibility and speed of the English scheme process will mean it will retain its position as a 
valuable tool for restructuring both English and foreign companies.

Allen & Overy LLP has more than 150 lawyers specialising in restructuring and insolvency across 
44 offi  ces globally. With such an extensive and dedicated team, we advise on the largest and most 

complex restructurings, and pride ourselves on providing pioneering solutions as well as delivering 
real commercial results. We work closely with specialists in related practice areas including fi nance, 

corporate, real estate, employment, pensions, tax, environment, regulatory, capital markets and 
litigation to provide our clients with a seamless and integrated service.
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power to correct ‘deficiencies’. One such 
‘deficiency’ is any European legislation 
that relies on reciprocity; the European 
Insolvency Regulation falls squarely in this 
bucket and so there is the power, under the 
Act, to amend or ‘switch off ’ the European 
Insolvency Regulation.  

The UK government has passed two 
statutory instruments particularly relevant to 
cross border restructuring and insolvency, the 
key provisions of which will only come into 
force in the event of a ‘no-deal’ Brexit. These 
are:
�� The Insolvency (Amendment) (EU Exit) 

Regulations 2019 – which largely repeal 
the European Insolvency Regulation 
2015 and also amend the Insolvency Act 
1986; and
�� The Credit Institutions and Insurance 

Undertakings Reorganisation and 
Winding Up (Amendment) (EU Exit) 
Regulations 2019 – which amend the 
Credit Institutions (Reorganisation and 
Winding Up) Regulations 2004 and the 
Insurers (Reorganisation and Winding 
Up) Regulations 2004.

At a high level, the general approach 
of these ‘no-deal’ statutory instruments is 
to provide for a general alignment of the 
treatment of EU/EEA states with that of 
non-EU/EEA states. Key points to note 
in the event of a no-deal Brexit include the 
following:
�� ‘In-flight’ proceedings (ie those that are 

on-going on the day the UK exits the 
EU) – the statutory instruments provide 
that the existing (pre-Brexit) regime 
will apply to such proceedings subject 
to some (very) important safeguards 
which would allow the English court to 
intervene in certain circumstances.
�� New proceedings commencing after the 

UK exits the EU:
�� Jurisdiction – current EU-law driven 

restrictions on jurisdiction to 
commence English proceedings (eg 
centre of main interests (or COMI)/
establishment and ‘home’ member 
state criteria) will be lifted and we 
will revert to the tests set out in the 
(amended) Insolvency Act 1986 
(for ordinary companies) and the 

Banking Act 2009 (for third country 
institutions/UK branches) – one of 
the consequences being that, at least 
on paper, it would be much easier 
to commence an administration in 
relation to a company incorporated 
in the EEA or for such company to 
propose a CVA;
�� Recognition – there will be no 

automatic recognition of EEA 
resolution actions or EU insolvency 
proceedings in the UK – recognition 
will be based on other (more limited) 
sources of recognition (eg the Cross-
Border Insolvency Regulations 2006 
(which is how the UK implemented 
the UNCITRAL Model Law on 
Cross-Border Insolvency) (the CBIRs) 
or the common law and, where 
applicable, the Banking Act 2009); and
�� Applicable law – all of the choice of 

law exceptions under the European 
Insolvency Regulation 2015 are 
repealed – with the consequence that 
principles of private international 
law will determine issues such as 

FIGURE 1: SNAPSHOT OF THE POTENTIAL IMPACT OF BREXIT ON KEY LEGISLATION
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the applicable law in the context of 
enforcement of security and claw-
back actions.

In addition, and particularly relevant to 
the scheme of arrangement, in the event of a 
‘no deal’ Brexit:
�� pursuant to the Civil Jurisdiction and 

Judgments (Amendment) (EU Exit) 
Regulations 2019, the Judgments 
Regulation (Regulation (EU) 
1215/2012) will not become part of UK 
domestic law;
�� the Rome I (Regulation (EC) 593/2008) 

principles on the law applicable in 
contractual matters will be retained by 
the UK; and 
�� the UK has deposited its instrument of 

accession to the Hague Convention on 
Choice of Court Agreements 2005 (it is 
currently a ‘contracting state’ by virtue 
of its membership of the EU), originally 
intending to accede as a contracting state 
on 1 April 2019 however such succession 
has been suspended until  
1 November 2019 (currently the day 
after the UK is due to leave the EU).

In terms of what a ‘soft’ Brexit might look 
like, the draft EU Withdrawal Agreement 
issued earlier this year provides for a 
transitional period where, if there is a deal 
and the agreement is finalised and approved 
by the EU and the UK, the European 
Insolvency Regulation may continue to apply 
as it does today to UK insolvency proceedings 
until the end of 2020 (the same would be true 
for the Judgments Regulation). This means 
it would be ‘business as usual’ for European 
cross-border insolvencies and restructurings 
until the end of 2020. 

Figure 1 provides a snapshot of the 
potential impact of Brexit on key legislation, 
currently applicable in the UK and used or 
relied upon in cross-border insolvency and 
restructuring – in particular, in the context of 
the English scheme of arrangement. Overall, 
in our view, Brexit, particularly a ‘hard’ 
Brexit, is going to have a greater impact on 
European cross-border insolvency cases than 
it will on the use of the English scheme of 
arrangement.

SCHEME OF ARRANGEMENT – WILL 
IT LOSE POPULARITY?

What is a scheme of arrangement?
The scheme of arrangement is a procedure 
under the Companies Act 2006. It can be 
used to restructure solvent companies and 
distressed companies, and both English and 
foreign companies. Many say it is one of our 
greatest exports. For a number of years now, 
the scheme has been used to restructure 
the debts of foreign companies. Some of 
the reasons foreign companies are looking 
to the English scheme of arrangement as 
their restructuring tool of choice include the 
following:
�� The speed of access to the English courts 

– the scheme process involves two court 
hearings but it is possible for the entire 
process, from launch of documentation 
to final sanction hearing, to be completed 
in a matter of weeks; 
�� The judges sitting in the English courts 

are incredibly commercial and familiar 
with the legal issues that arise in the 
context of a scheme – in fact, many 
judges were once barristers advancing the 
arguments on technical scheme issues 
(such as jurisdiction and recognition);
�� The scheme is incredibly flexible and, 

the statutory provisions relating to 
the scheme are fairly short and are not 
prescriptive of content or structure – 
therefore the scheme can be used to 
solve a full range of issues, from a short 
standstill (the so-called ‘scheme-lite’) to 
amend and extend restructurings to full 
debt-to-equity conversions; and
�� Perhaps most importantly, it is a tried 

and tested procedure in a multitude of 
contexts – this leads to a certain amount 
of predictability for all stakeholders 
involved in the restructuring. 

If a company wishes to use the scheme of 
arrangement, it must satisfy the English court 
that the company has a ‘sufficient connection’ 
to the UK. This is easy in relation to English 
companies and for foreign companies it is not 
too difficult to establish such a connection 
(for example, it is sufficient if such foreign 
company is party to English law governed 

finance documents). In addition to this 
sufficient connection test, the English court 
also needs to be satisfied that the scheme will 
be effective in relevant overseas jurisdictions. 
It would certainly have been easier to satisfy 
the English court of this requirement if the 
UK had listed the scheme of arrangement 
in the annex to the European Insolvency 
Regulation. However, we did not do so, and 
in our view this was the right thing to do in 
order to retain the scheme’s flexibility (in 
particular, retaining the ‘sufficient connection’ 
test for jurisdiction and not replacing it with 
a requirement that the scheme company have 
its COMI in the UK). Currently, there are 
various ways of satisfying the English court 
that the scheme will be effective in relevant 
overseas jurisdictions:
�� First, if the English court order 

sanctioning the scheme of arrangement 
is considered to be a ‘ judgment’ for the 
purposes of the Judgments Regulation, 
that order will be automatically 
recognised in other EU member states 
without any further formalities – clearly 
this route could be affected by a ‘hard’ 
Brexit, but there is a possibility that the 
Hague Convention on Choice of Court 
Agreements might fill the gap in certain 
situations;
�� Second, if the scheme is considered to 

be part of contract law, the principles 
under Rome I (which, broadly speaking, 
provide that an English law governed 
contract can only be varied or discharged 
by an English law process) will provide 
a route to recognition in other member 
states – this route will not be affected 
by Brexit because the principles under 
Rome I are not confined to member 
states and do not rely on reciprocity; and
�� Third, principles of international 

law often provide another route to 
recognition of the scheme in overseas 
jurisdictions.

What impact might Brexit have on 
the recognition of the scheme in 
other member states? 
We have been discussing this issue with a 
number of our European colleagues and, 
generally speaking, there are two camps. 
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If the scheme of arrangement is seen as 
part of contract law, the principles in 
Rome I will likely apply and Brexit will 
have no impact on the recognition of the 
scheme via this route. However, this is not 
how some jurisdictions view the English 
scheme of arrangement, and in these other 
jurisdictions the basis for recognition 
of the scheme is much more uncertain, 
particularly if the company proposing the 
scheme is actually insolvent.  

Figure 2 provides a high-level summary 
of the views of our colleagues in certain 
member states to two questions, each 
assuming the scheme of arrangement was 
being used to restructure English law 
governed finance documents: 
�� If the scheme company has its COMI 

in England, would your jurisdiction 
recognise the effects of the scheme;  
and
�� Would your answer be different if the 

COMI of the scheme company is in your 
jurisdiction, not England? 

As you can see, the Netherlands, Spain 
and Belgium take a similar approach to 
recognition of the scheme, relying on Rome 
I or principles of private international law, 
whereas the route to recognition may not be 
as clear in Germany and Poland.  

INSOLVENCY PROCEEDINGS: THE 
BIGGEST IMPACT

Is the European Insolvency 
Regulation the only source for 
recognising foreign insolvency 
proceedings in the UK?
No, it is not the only means of recognition. 
We have various ways in which a foreign 
insolvency proceeding could be recognised in 
the UK. These include:
�� common law principles of insolvency 

assistance;
�� the CBIRs; and
�� section 426 of the Insolvency Act 1986 

(which only applies to certain designated 
countries).

However, these other sources of 
recognition are much more limited, in 
either their sphere of application and/
or the scope of relief available, than the 
European Insolvency Regulation. Some of 
the key benefits of the European Insolvency 
Regulation were mentioned above. Another 
important practical difference is that there is 
no automatic recognition under these other 
sources – in most cases a court application 
is required, and this can impact structuring, 
timing and costs in cross-border cases.  

One of the key differences between the 

recognition afforded under the European 
Insolvency Regulation and the alternative 
sources of recognition mentioned above is in 
the recognition of foreign insolvency-related 
judgments (for example, an order approving 
a composition of debt or a claw back order). 
Recognition of such judgments is not possible 
under either the automatic relief (which is, 
effectively, the same stay on proceedings 
which is available in an English liquidation) 
or the discretionary relief (which must be 
procedural in nature) available under the 
CBIRs. Furthermore, the Supreme Court in 
Rubin v Eurofinance [2012] UKSC 46 held 
that the English court cannot recognise or 
give effect to a foreign insolvency-related 
judgment under common law principles 
unless, among other things, the party against 
whom the order was made was present in 
the foreign jurisdiction where the judgment 
was obtained or submitted to that foreign 
court. Issues of presence and submission can 
be incredibly complex, particularly when 
the rules surrounding such concepts are not 
consistent across different jurisdictions.  

It should be noted that the final text of 
the new Model Law on the Recognition and 
Enforcement of Insolvency-Related Judgments 
(the ‘New Model Law’) has been approved by 
UNCITRAL and is available for adoption 
by states. The New Model Law could provide 
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FIGURE 2:  MEMBER STATE VIEWS ON RECOGNITION OF COMI

RECOGNITION OF SCHEME RE ENGLISH LAW 
FINANCE DOCUMENTS IF COMI IN ENGLAND?

WHAT IF COMI WAS IN YOUR JURISDICTION?

Germany Position is unclear. Some commentators say yes (under 
Rome I/principles of private international law). But 
others are more doubtful. May depend on reciprocity.

No different because based on choice of law of finance 
docs, not COMI

The Netherlands Most likely yes under Rome I/principles of private 
international law

No different because based on choice of law of finance 
docs, not COMI

Spain Most likely yes under Rome I/principles of private 
international law

No different because based on choice of law of finance 
docs, not COMI (unless considered a collective 
insolvency proceeding)

Belgium Most likely yes under Rome I/principles of private 
international law

No different because based on choice of law of finance 
docs, not COMI

Poland Unclear – depends on whether insolvency proceeding 
(in which case depends on terms of scheme) or part of 
contract law (in which case yes under Rome I)

If insolvency proceeding, no recognition; if part of 
contract law, no different
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a statutory means for recognition of foreign 
insolvency-related judgments in the UK, 
assuming the UK chooses to adopt the text 
and implement it into domestic law. The New 
Model Law is intended to complement the 
existing UNCITRAL Model Law on Cross-
Border Insolvency, although it is a standalone 
law and can be adopted by states even if they 
have not adopted the existing Model Law. 
There are some questions on the scope of the 
New Model Law and whether its terms are 
sufficiently clear to provide a different result 
to that under the application of the common 
law rules following Rubin. If Great Britain 
does adopt the New Model Law, another 
question will be whether it can be used to give 
effect to a foreign law plan of reorganisation 
in circumstances where such recognition 
would currently be contrary to the common 
law rule in Antony Gibbs and sons v La Société 
Industrielle et Commerciale des Métaux (1890) 
25 QBD 399. This 19th century rule has been 
applied in the recent cases of In the Matter of 
Agrokor DD, In the Matter of the Cross-Border 
Insolvency Regulations 2006 [2017] EWHC 
2791 (Ch) and Gunel Bakhshiyeva (In Her 
Capacity As the Foreign Representative of 
the OJSC International Bank of Azerbaijan) 
v Sberbank of Russia (and others) [2018] 
EWHC 59 (Ch) and, at a simplistic level, 
provides that only English law (such as an 
English compromise proceeding) can alter 
obligations created under English law. The 
rule is currently disapplied by the European 
Insolvency Regulation in respect of European 

compromise proceedings but, following a 
‘hard’ Brexit, the rule in Gibbs could take on 
more significance.

Why doesn’t the UK just ‘do the right 
thing’ and continue to recognise 
European insolvency proceedings 
in the same way it does currently 
under the European Insolvency 
Regulation, regardless of any lack of 
reciprocity?
While this seems initially appealing, in our 
view it would be unwise for the UK to take 
this approach. The European Insolvency 
Regulation works so well because there 
are built-in safeguards (which were heavily 
negotiated given that the Regulation works 
on the basis of automatic recognition) 
around choice of law. Similar European 
recognition regimes applying to financial 
institutions and insurance companies (eg the 
Credit Institutions Winding Up Directive 
(‘CIWUD’) and the Solvency II Directive) 
contain equivalent safeguards. Some of the 
key safeguards are set out in Figure 3.  

To take an example by way of 
illustration: at the moment, a French 
insolvency process cannot affect security 
over assets located in another member state, 
such as the UK; and in a Greek insolvency 
process, rights of set-off are determined by 
the law applicable to the insolvent debtor’s 
claim which, in the case of an ISDA, may 
be English law. Once the UK is no longer 
a member state, there will be no guarantee 

that Europe will continue to apply these 
safeguards to English secured assets or 
contracts governed by English law. In our 
view, the UK needs to have the right not 
to recognise insolvency proceedings where 
these critical safeguards no longer apply 
between the UK and the remaining member 
states.

KEY TAKEAWAYS

Is there anything stakeholders should 
be doing now to prepare for Brexit?
In the context of restructurings and 
insolvencies, the short answer is probably 
not. We are sometimes asked questions 
around English governing law and English 
jurisdiction clauses, and whether parties 
should be considering moving to the law/
jurisdiction of another member state.  
However, in the majority of cases we do not 
think this is necessary: the key advantages 
of English law will continue post-Brexit and 
we have highlighted above the advantages 
of an English law agreement in the context 
of a scheme of arrangement. The same is 
true for changes to your jurisdiction clauses. 
A move away from English jurisdiction is 
not necessary in light of Brexit. There may 
be some advantages in having an exclusive 
jurisdiction clause in favour of the English 
courts (rather than the asymmetric one that 
the LMA currently uses), but this decision 
needs to be taken as part of a broader 
discussion.

Biog box
Jennifer Marshall is a partner in the Restructuring & Insolvency group at Allen & Overy, 
specialising in a wide range of work in commercial, banking, restructuring and insolvency 
law. She advises generally on issues arising in taking and enforcing of security, structuring 
transactions to mitigate against the effects of insolvency and cross-border restructuring 
transactions. Jennifer is also a member of various working groups considering the impact 
of Brexit on insolvency proceedings. Email: jennifer.marshall@allenovery.com

FIGURE 3: SOME OF THE KEY SAFEGUARDS

EUIR CIWUD SOLVENCY II

Rights in rem Law of member state where assets are 
situated

Law of member state where assets 
are situated

Law of member state where 
assets are situated

Set-off Law applicable to the insolvent 
debtor’s claim

Law applicable to the credit 
institution’s claim

Law applicable to the claim of 
the insurance undertaking

Netting N/A Solely by the law of contract that 
governs such agreements

N/A

Detrimental acts The act is subject to the law of 
another member state

The act is subject to the law of 
another member state

The act is subject to the law of 
another member state

Payment systems/
financial markets/ 
regulated markets

Law of member state applicable to 
that system or market

Solely by the law of the contract that 
governs such transactions on the 
regulated market

Law applicable to that regulated 
market
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Is it all bad news?
Certainly not. A number of European 
jurisdictions are introducing new 
restructuring tools, perhaps to take 
advantage of the perceived uncertainties 
surrounding the impact of Brexit on 
English procedures, such as the scheme of 
arrangement. One example is the proposed 
Dutch scheme which, in particular, is 
keenly anticipated. We expect more 
European alternatives to the English 
scheme of arrangement to appear as and 
when member states start to implement the 
EU Directive on preventive restructuring 
frameworks and second chance. We see 
this increase in restructuring tools as a 
good thing, since the additional options 
will create opportunities for investors and 
increase the chances of maximising value 
for all stakeholders. It is worth mentioning 

that the UK is also looking to add to its 
restructuring toolbox with a number of new 
initiatives that, although unlikely to get 
onto the statute book until after Brexit, are 
clearly intended to ensure UK procedures 
maintain their ‘best in class’ status. 
However, none of these new procedures are 
yet tried and tested and they will take some 
time to bed in and for confidence in their 
ability to deliver results to grow. In this 
sense, the English scheme of arrangement 
has a huge head start and, given all the 
strengths of the English scheme, we believe 
restructuring practitioners will find a 
way of ensuring that it is still recognised 
overseas.

There is likely to be a greater impact 
on European cross-border insolvencies 
involving the UK, with the possible need 
for parallel proceedings and the additional 

time and cost implications that that entails. 
However, again, the hurdles will not be 
insurmountable – European cross-border 
cases were successfully completed prior 
to 2000, when the European Insolvency 
Regulation came into force, and we 
successfully manage many non-European 
cross-border situations today (with US and 
Asia, for example). ■
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