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Pensions in dispute  
 

Welcome to our quarterly pensions litigation briefing, designed to help pensions managers identify key risks in 

scheme administration, and trustees update their knowledge and understanding. This briefing highlights recent 

Pensions Ombudsman determinations that have practical implications for schemes generally. For more information, 

please contact pensions.team@allenovery.com.  

 

Employers and trustees must follow correct decision-making processes 

Two recent Pensions Ombudsman determinations stress the need for decision-makers to follow careful decision-

making processes, including: 

 ensuring they understand the applicable scheme rules and regulations; 

 correctly identifying which party should make which decision;  

 asking all the right questions and only taking relevant matters into account; and 

 giving the member clear reasons for their decision. 

 

In the first of these decisions (Elliott), the employer rejected a deferred member’s request for an early unreduced 

pension. The member claimed to be eligible on the basis of the ‘Rule of 85’, which allows for a member to elect to 

receive benefits immediately (from a minimum age of 55), subject to employer consent if the member is aged less 

than 60. If the member’s age and length of membership add up to 85 years or more, then benefits will not be reduced 

for early payment. 

The member’s employment was subject to a TUPE transfer on 1 July 2011, at which point she numerically met the 

rule of 85 but was a month short of her 55th birthday. When she applied the following month, her former (pre-TUPE 

transfer) employer rejected her application. During the process the member was given various different reasons for 

the refusal:  

 there was no policy in place for the exercise of discretion;  

 she did not meet the rule of 85 when her membership of the scheme ended;  

 consent could only be considered at a ‘trigger’ point (meaning when she left the scheme and not when she 

applied later); and  

 the costs associated with approving her application. 

 

Determination: The Ombudsman ruled that although the employer had identified correctly that employer consent 

was required, the process by which it had reached its decision was flawed. It had not considered all relevant matters, 

and had not adopted a correct construction of the applicable regulations. In particular, the Ombudsman rejected the 

argument that discretion could only be considered at a trigger event (for example, the TUPE transfer). Such an event 

may help an application succeed, but due consideration should still be given to applications outside of such events. 

The Ombudsman directed the employer to make a fresh decision and to pay GBP200 to the member as compensation 

for stress and inconvenience. 

The second decision, (Ms B), concerned a member’s application for ill-health early retirement. The scheme rules 

relating to incapacity pensions stated that: 

‘This rule 10.4 applies to any member who… 

(ii) is in the opinion of the employer suffering from incapacity; and 

(iii) is determined by the trustee company to be suffering from total incapacity or partial incapacity…’ 
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The trustee instructed the employer not to ‘venture an opinion on whether the member fulfils criteria for incapacity 

retirement; this is a decision for the trustee company’. It was not clear what, if any, evidence the trustee requested 

from the employer in order to determine incapacity. The trustee then refused the application on the basis that there 

were further, untried, treatments available to the member.  

Determination: The Ombudsman ruled that, on a correct understanding of the rules, it was the employer’s job to 

decide if the member was incapacitated (which it had failed to do), and it was then for the trustee to decide only 

whether the incapacity confirmed by the employer was total or partial. The Ombudsman also said that the trustee’s 

decision was flawed, as the medical evidence it had relied on did not consider whether trying the further treatments 

would potentially enable the member to return to work. The Ombudsman remitted the case back to the employer and 

the scheme for a fresh decision, and awarded GBP500 to the member as compensation for stress and inconvenience 

caused by the employer and trustee’s maladministration. 

Comment: These are some of the first decisions by the new Pensions Ombudsman that thoroughly examine 

inadequacies in decision-making processes. They serve as a useful reminder to schemes of the well-established 

principles that decision-makers are expected to follow, and against which their decisions will be assessed.  

In Elliott, the employer seems to have become confused about what decision it was required to make, and the basis 

for that decision. Its rejection letter indicated that it had not focused on the specific issue of consent, but had 

misdirected itself about trigger points/timing/policy questions. It needed to start from a clear understanding of the 

scheme rules and the decision it was required to take. 

In Ms B, both trustee and employer had misconstrued their roles under the scheme rules. The trustee appears to 

have assumed that it was the decision-maker, when its role under the rules was merely to make a determination 

about the level of incapacity in order to decide what level of enhanced benefits were payable. Again, this is a 

reminder to trustees to go back to the rules and ensure that inaccurate practices have not led to confusion about 

their real meaning. In relation to untried treatments, it’s worth noting that the Ombudsman has often reminded 

trustees of the need to obtain evidence as to the likely success of untried treatments, as this will be relevant to 

whether or not the incapacity test is met. 
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