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Pensions in dispute 
Welcome to our quarterly pensions litigation briefing, designed to help pensions managers identify key risks in 

scheme administration, and trustees update their knowledge and understanding. This briefing highlights recent 

ombudsman determinations that have practical implications for schemes generally. For more information, 

please contact pensions.team@allenovery.com. 

 

Pension liberation cases gain momentum 

Industry interest in the problem of pension liberation has increased considerably over last few years. The 

Pensions Ombudsman (PO) has received a number of complaints from members about pension liberation 

scams and the first tranche of the PO’s decisions were released at the start of this year.   

Of particular note for trustees are the cases of Kenyon, Stobie and Jerrard.  Each of these cases concerned 

complaints by members that their transfer requests were being blocked by the scheme administrators who 

suspected that the receiving scheme was a pension liberation vehicle.  In these cases the PO held that the 

member did not have a right to transfer to the receiving schemes.  In the cases of Kenyon and Jerrard, the PO 

found that there was no right to transfer because the receiving scheme was not an “occupational pension 

scheme”.  In the case of Stobie, the PO found that there was no right to transfer because the member was not an 

“earner” in relation to the scheme and so the transfer would not have secured “transfer credits”, as required 

under legislation. 

Direction: The complaints were rejected (Stobie’s complaint was partially upheld for fact-specific reasons). 

Comment: The PO has acknowledged that trustees are in an unenviable position when dealing with transfer 

requests to schemes that they suspect may be pension liberation schemes.  How the trustees will be expected to 

deal with such transfer requests is likely to be clarified in subsequent determinations but the PO’s decisions in 

Kenyon, Stobie and Jerrard suggest that the trustees may ultimately have little choice but to comply with a 

member’s statutory right to transfer. 

Our client eAlert of 6 February 2015 has further details of all the pensions liberation cases to date and what to 

expect in the coming months. 

 

Rate of revaluation: Longstanding practice did not create an ongoing right  

The case of Pusinelli raised a number of interesting points about a member’s right to pension benefits when 

those benefits are not set out in the pension scheme rules.    

In 2011, a review of the defined benefit scheme rules established that although the scheme had been increasing 

deferred benefits by 5% per annum for the past 25 years, there was no provision for revaluation under the 

scheme’s rules. In the absence of a revaluation rule, the trustees and company decided that the rate of 

revaluation that would apply from 2011 onward would be statutory revaluation.  Mr Pusinelli challenged this 

decision on two main grounds: 

 Contract: The member claimed that had an oral contract with the company that any deferred pension 

would be revalued at 5% per annum.  

 Maladministration:  The member argued that the trustees and company always intended revaluation to 

be at 5%, had communicated this to members, and had failed to incorporate this intention into the 

scheme’s rules.   
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Mr Pusinelli was a trustee of the scheme at the relevant time and, upon leaving service in 2008, entered into a 

compromise agreement in which he waived any employment claims against the company, including any claims 

in relation to his pension. 

The Deputy Pensions Ombudsman (DPO) found that there was no evidence to support the existence of an oral 

contract. As regards maladministration, although the trustees were unaware that the rules were silent as to 

revaluation, which may have amounted to maladministration, such maladministration did not cause Mr 

Pusinelli any loss as he had received revaluation at a higher rate than the trustees were required to give under 

statute.   

Although not specifically raised by Mr Pusinelli, the DPO considered whether the trustees could be estopped 

(prevented) from providing revaluation at a rate lower than 5%. The DPO found that there was insufficient 

evidence to support an estoppel argument.  However, interestingly, the DPO said that estoppel would not assist 

Mr Pusinelli in any event because estoppel required a distinction between the party to be estopped and the party 

claiming estoppel.  Given that Mr Pusinelli was a director of the company and a trustee, he could not rely on 

statements made by the trustees as they were in effect statements made by him.   

Finally, as regards the compromise agreement signed by Mr Pusinelli, the DPO said that Mr Pusinelli was 

bound by the terms of the compromise agreement even if he had a valid claim against the company.  

Direction: The complaint was dismissed. 

Comment: This decision touches on a number of useful areas.  Of particular note is the DPO’s finding that a 

member cannot rely on a representation made by the trustees when that member was himself a trustee.  The 

case also reinforces the need for a clear written record of any intention to give a member benefits that are 

different from those set out in the scheme’s rules.  
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