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Antitrust 

COLLECTIVE PROCEEDINGS ORDERS: CERTIFICATION THRESHOLD LOWERED 

Merricks v Mastercard Incorporated & ors [2019] EWCA Civ 674, 16 April 2019 

The Court of Appeal has held that, in refusing to certify a collective proceedings order (CPO), the 

Competition Appeal Tribunal (CAT) had applied too strict a standard of scrutiny. The test to be 

applied at the certification stage was whether the claim had a real prospect of success. The Court of 

Appeal also held that the distribution of an aggregate award of damages amongst the class did not 

need to be effected in accordance with compensatory principles. 

In December 2007, the EU Commission (EC) published 

a decision that the default multilateral interchange fees 

(MIF), set by Mastercard and charged between banks in 

relation to transactions using a Mastercard, breached EU 

competition law (the EC Decision). The EC Decision 

has generated a substantial number of private damages 

claims by retailers against Mastercard, and the lead 

claims (by certain supermarket chains) will be heard by 

the Supreme Court in January 2020. It is accepted in 

those claims that the MIF was passed on in full by 

retailers’ banks to the retailers, but the extent to which 

retailers passed on the MIF to consumers via higher 

prices of goods and services is disputed. In September 

2016, Mr Merricks commenced follow-on collective 

proceedings against Mastercard claiming aggregate 

damages on behalf of a class defined to include 

46.2 million individuals who had purchased goods or 

services from UK businesses that accepted Mastercard 

between 1992 and 2008. He alleged that consumers had 

paid higher prices during the claim period due to the 

unlawful MIF being passed onto them and sought 

aggregate damages of over GBP14billion for the 

overcharge, to be distributed amongst class members on 

an equal per capita annualised basis. 

CPO regime: a reminder 

The Consumer Rights Act 2015 amended the 

Competition Act 1998 (the 1998 Act) to create a new 

class action regime in the UK, whereby a class 

representative can commence proceedings for breaches 

of competition law on behalf of a defined class of 

claimants.1 However, such claims can proceed only if 

the CAT first makes a CPO. Under the 1998 Act and the 

Competition Appeal Tribunal Rules 2015 (the Rules), 

the CAT may make a CPO only if it is satisfied, 

inter alia, that the individual claims of the members of 

the class are eligible for inclusion in collective 

proceedings. To be eligible the claims must raise 

“the same, similar or related issues of fact or law” (the 

commonality requirement) and be “suitable to be 

brought in collective proceedings”. 

CAT refusal to certify Merricks’ application 

The CAT interpreted the 1998 Act and the Rules as 

requiring the class representative “to do more than 

simply show that he has an arguable case on the 

pleadings, as if, for example he was facing an 

application to strike out” and requiring the CAT “to 

scrutinise an application for a CPO with particular care, 

to ensure that only appropriate cases go forward”. 

The CAT relied on Canadian jurisprudence, in particular 

Pro-Sys Consultants Ltd v Microsoft Corp2 (the UK 

regime being modelled on Canada’s) for guidance that 

the expert methodology proposed by the class 

representative must be “sufficiently credible or plausible 

to establish some basis in fact for the commonality 

requirement”, and that “there must be some evidence of 

the availability of the data to which the methodology is 

to be applied”. 

The CAT accepted that the claim raised some common 

issues, but refused to make a CPO on two main grounds. 

First, in relation to the extent to which the MIF was 
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passed on to consumers, although it accepted that the 

expert methodology proposed was sound, it was not 

persuaded that there was sufficient data available to 

determine the level of pass-on so as to be able to 

determine the amount of aggregate damages, given that 

the calculation would need to cover the entire UK retail 

sector over a 16-year period. Secondly, the CAT held 

that the proposed method of distribution of any 

aggregate award would bear no relationship to the actual 

loss of each class member and therefore offended the 

ordinary principles on which tortious damages are 

awarded on a compensatory basis.  

Mr Merricks appealed alleging that the CAT had 

adopted the wrong approach in relation to: (i) the 

assessment of expert evidence and the strength of the 

case on pass-on; and (ii) distribution, in particular in 

directing itself that a method of distribution amongst the 

members of the class which did not seek to link 

distribution of an aggregate award of damages to 

individual loss was impermissible.  

Court of Appeal clarifies the certification test 

Threshold for certification is a real prospect of success 

The Court of Appeal agreed with the CAT that the 

Canadian jurisprudence, including Pro-Sys, informed 

the correct approach to certification under the 1998 Act. 

However, it concluded that the CAT had misdirected 

itself as to the test the class representative had to meet, 

and the appropriate degree of scrutiny the CAT 

should apply. The standard set out in the Canadian 

jurisprudence is that the class representative must 

show “some basis in fact” for each of the 

certification requirements. 

The Court of Appeal held that under the 1998 Act this 

equated to a requirement at the certification stage for the 

proposed representative to demonstrate that the claim 

had a real prospect of success, as it would need to do in 

resisting an application for strike-out. In this sense, a 

certification hearing is no different from any other kind 

of interlocutory assessment of the prospects of success at 

trial before all the evidence has been filed. The court 

concluded the CAT had misdirected itself as to the 

threshold the class representative had to meet, and the 

appropriate degree of scrutiny it had to apply; in effect it 

had conducted a mini-trial and had required Mr Merricks 

to establish more than a real prospect of success. The 

CAT need be satisfied only that the expert methodology 

was capable of assessing the level of pass-on and 

calculating an aggregate damages award, “and that there 

was, or was likely to be, data available to operate that 

methodology”. The complete data set did not need to be 

produced, and the CAT did not need to “enter into 

detailed debate about its probative value” at the 

certification stage. The CAT had therefore erred in law 

by applying the wrong test in relation to whether 

Mr Merricks had demonstrated that the claims were 

eligible for inclusion in collective proceedings. 

Distribution: ordinary compensatory 

principles inapplicable 

The Court of Appeal also held that neither the 1998 Act 

nor the Rules required aggregate awards to be distributed 

in accordance with ordinary compensatory principles. 

The 1998 Act specifically provided for aggregate awards 

of damages in collective proceedings and did not limit 

the scope for such awards by reference to common law 

principles applicable to individual claims. To do so 

would undermine the rationale behind the new regime of 

facilitating redress for those affected by competition law 

infringements but without the resources to pursue 

individual claims. The Court of Appeal allowed the 

appeal, and remitted the application for certification to 

the CAT for a re-hearing. 

COMMENT 

The collective proceedings regime has been in place for 

almost four years, but to date no proceedings have 

achieved certification, raising concerns as to whether the 

regime was fit for purpose. However the Court of 

Appeal has now considerably lowered the threshold that 

CPO applications will need to meet to proceed with 

collective proceedings, in turn making the defendant’s 

task more onerous. The Court of Appeal has made clear 

that the correct test to apply is the “real prospect of 

success” test, familiar in the English courts in relation to 

strike-out applications. Beyond Merricks at least two 

other CPO applications are currently on foot. The Court 

of Appeal’s judgment increases the probability that 

Merricks and these other proceedings will be the first to 
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navigate the regime successfully. It is also likely to 

encourage claimant law firms and litigation funders to 

identify and pursue further class actions. 

The Court of Appeal held that making a CPO would not 

prevent the CAT subsequently varying or revoking that 

order, for instance, if it transpired at a later date that 

sufficient data was not actually available. This may only 

be of small comfort to defendants, who may have 

incurred substantial costs defending large and complex 

proceedings to get to that point. 

Finally, Mastercard has applied for permission to appeal 

to the Supreme Court, and so whether the Court of 

Appeal’s judgment will be the definitive statement of the 

certification test remains uncertain. That uncertainty is 

likely to delay the certification hearings of the other 

collective proceedings currently before the CAT, and 

may dampen the encouragement the judgment will 

otherwise give to claimants. 
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1 Under s47B of the 1998 Act. 
2 [2013] SCC 57. 

STAND-ALONE CARTEL DAMAGES HELD TO BE ARGUABLE 

Media-Saturn Holding GmbH & ors v Toshiba Information Systems (UK) Ltd & ors; Media-Saturn 

Holding GmbH & ors v Panasonic Marketing Europe GmbH & ors [2019] EWHC 1095 (Ch), 

2 May 2019 

The High Court has refused to strike out a damages claim against six subsidiaries of Toshiba and 

Panasonic following the European Commission’s colour picture tubes cartel decision against the 

parent companies. The claimants had an arguable case under EU law but their claims in economic tort 

were struck out because the defendants had not had the requisite intention to injure. 

The proceedings followed a European Commission 

decision1 that a worldwide cartel had fixed prices and 

other selling conditions in respect of colour picture tubes 

(CPTs) used in computer monitors and certain TVs2 (the 

Cartel Decision). The claimants submitted that they had 

been overcharged for TVs containing CPTs (which 

represent around 40% of a TV’s value) (the EU law 

claims). They also alleged unlawful means conspiracy 

and unlawful interference with business in that the cartel 

had “targeted” them and intended to cause them loss (the 

economic tort claims). 

None of the defendants was an addressee of the Cartel 

Decision which held only their parent companies liable. 

The claims were “stand-alone” rather than “follow-on” 

actions and the Cartel Decision was not binding on the 

High Court, as it would have been had they been 

addressees. The liability of the defendants, therefore, had 

to be established.  

The EU law claims 

The claimants brought a “factual case” against the 

defendants, alleging that they participated in and/or 
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knowingly implemented the cartel. In the alternative, 

they brought a “legal case” alleging that the defendants 

should be treated as having participated in and/or 

knowingly implemented the cartel, as members of the 

same undertakings that were addressees of the 

Cartel Decision.  

The “legal case” had two separate but related grounds: 

− The Provimi Ground
3: a company can be liable for 

an infringement, regardless of whether it had actual 

knowledge of that infringement, where it is part of 

the same “undertaking” or “single economic unit” 

as the infringing company and has implemented 

the cartel. 

− The Decisive Influence Ground: where company X 

(usually, but not necessarily, the parent company) 

has “decisive influence” over company Y, so that 

the two companies are members of the same 

“undertaking” or “economic unit”, X will be liable 

for an Article 101 infringement carried out by Y. 

In EU law there is a rebuttable presumption of 

“decisive influence” where X owns all or most of 

the shares in Y. 

The defendants’ applications for summary 

judgment/strike-out 

The defendants applied for summary judgment or 

striking out of the EU law claims, contending that:  

− there was no arguable case on the facts that they 

participated in the infringement (in the sense 

of having had anti-competitive dealings with 

competitors), implemented or had knowledge of 

it; and 

− in light of the grounds in Sainsbury’s v Mastercard4, 

they could not be held liable on an imputation basis 

on the Provimi Ground, as the liability of their 

parent companies could not be imputed down the 

corporate chain. 

The defendants also applied for strike-out and/or 

summary judgment of the economic tort claims on the 

basis they were not arguable. 

The EU law claims were arguable and should not 

therefore be struck out 

The court held that what matters is whether the 

“participant” or “knowing implementer” is substituting 

coordination or cooperation with competitors for 

competitive conduct. For the purposes of these 

applications, the question was whether the claimants’ 

claims had no realistic prospect of success.  

The court held that the claimants’ claims – both 

“factual” and “legal” – were arguable and dismissed the 

defendants’ applications. 

The “factual case” 

The court held that, on the facts, the first Toshiba 

defendant (TIS) had been involved in activities that were 

important to the operation of the cartel, including the 

manufacture of TVs using the cartelised product 

acquired from an associated company which was an 

established cartelist, and the onward sale of the 

transformed product. TIS had also had direct commercial 

dealings with the claimants. These activities arguably 

amounted to the actus reus of cartel participation and/or 

implementation and so the case against TIS was not 

suitable for summary disposal. 

The court also held it was arguable that the fourth 

Panasonic defendant (PE) had been actively and 

knowingly involved in the cartel through its invoicing 

and marketing services and by controlling and 

overseeing subsidiaries selling cartelised products, with 

whom it shared directors, and so the factual case against 

PE also could similarly not be summarily disposed of. 

The “legal case” – the Provimi Ground 

It was not necessary to decide whether knowledge and 

liability could be attributed to TIS on the Provimi 

Ground given that the factual case was arguable. 

However, the court held that provided (i) there is an 

arguable case that an “undertaking” existed; (ii) the 

entity in question (TIS) was a member of it; and 

(iii) there was some participation in or implementation 

of the cartel by TIS then the case was not bound to fail. 

The first two elements were conceded by the defendants 

and the court held that the third was arguable on the 

basis of the facts of TIS’s role and activities.  
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The court held that PE’s self-characterisation as a mere 

holding company was to be treated with “considerable 

caution” as, on the facts, it was arguable that PE was a 

“significant cog in the implementation of the cartel in 

Europe on the part of the Panasonic group” and was 

therefore part of a “single economic unit” with other 

subsidiaries alleged to have participated in the cartel.  

The court considered PE’s submission that the liability 

of its parent company could not be attributed down the 

corporate chain to PE was based on a false analysis of 

the Provimi Ground. Where there is a “single economic 

unit” which has committed an infringement, each 

member of the unit which has participated in and/or 

implemented the cartel bears responsibility for it, even 

without knowledge of the cartel. 

There was an arguable case that PE was a member of an 

infringing “single economic unit” and that it had itself 

participated in and/or implemented the cartel, whether 

or not in a subordinate manner or with knowledge of 

the cartel.  

The “legal case” – the Decisive Influence Ground 

The claim against PE relied on the Decisive Influence 

Ground, as well as the Provimi Ground as, unlike TIS, 

PE was a 100% owner of a number of subsidiaries 

alleged to have participated in the cartel. PE accepted it 

had “decisive influence” over its wholly-owned 

subsidiaries, but submitted that there was no arguable 

case of participation by them in the cartel for which it 

could be liable. This was rejected by the court.  

Economic tort claims dismissed  

The court concluded there was no requisite intention to 

injure the claimants and that, therefore, the economic 

tort claims would be struck out.5 

COMMENT 

The judgment considers a number of important issues 

which are relevant to cartel damages cases including 

what sort of conduct constitutes “participation in” or 

“implementation of” a cartel and what level of 

knowledge is required to constitute “knowing 

implementation”. It is also a reminder that a claimant 

can claim damages caused by a cartel even if it has not 

bought the product directly from the addressee of a 

cartel decision but has purchased downstream products 

containing the cartelised product, so long as it is 

sufficiently arguable that the defendant participated in, 

or knowingly implemented, the cartel. 
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1 Case COMP/39437. 
2 In breach of Article 101(1) TFEU and Article 53 EEA. 
3 Provimi Limited v Aventis Animal Nutrition SA & ors [2003] 

ECC 29. 
4 Sainsbury’s v Mastercard [2016] CAT 11. 
5 WH Newson Holdings Ltd v IMI Plc and others [2013] EWCA Civ 

1377 and Emerald Supplies v British Airways [2015] EWCA Civ 

1024 applied. 



Litigation and Dispute Resolution Review | June 2019 

 

allenovery.com 7 
 

Conflicts 

JURISDICTION OF ENGLISH COURT UPHELD ON BASIS OF ENGLISH DOMICILE AND 

UNLAWFUL MEANS CONSPIRACY CLAIM 

Alexander Tugushev v Vitaly Orlov & ors [2019] EWHC 645 (Comm), 26 March 2019 (only recently 

reported) 

The jurisdiction of the English court over a foreign national (in the context of a claim of unlawful 

means conspiracy) has been upheld by the High Court, on the basis of the individual’s English 

domicile and, applying the Supreme Court’s decision in JSC BTA Bank v Khrapunov
1
, on the basis 

that the acts establishing the unlawful means conspiracy claimed were committed within the 

jurisdiction. The ruling provides helpful and detailed guidance on what constitutes domicile for the 

purposes of jurisdiction.  

The claimant, Mr Tugushev, is a Russian businessman 

who claims he co-founded a successful corporate group, 

which operates an international fishing business largely 

in Russian waters (the Norebo Group), with the first 

defendant, Mr Orlov, alongside two of his associates. 

The claimant brought proceedings before the English 

court, alleging that the three defendants conspired to 

misappropriate and/or deny the existence of his one-third 

interest in the Norebo Group and his one-third interest 

in a company within that group, CJSC Almor Atlantika 

(AA). The claim is valued at in excess of USD350m.  

Mr Orlov challenged the English court’s order granting 

permission to serve proceedings on him outside of the 

jurisdiction, on the basis that it was “an almost entirely 

Russian dispute, between Russians, relating to the 

ownership and operation of Russian companies in 

Russia, governed by Russian law”. Mr Tugushev 

maintained that the English court had jurisdiction to hear 

the proceedings, since Mr Orlov was domiciled in 

England (and therefore had a “substantial connection” 

with the jurisdiction). Alternatively, if Mr Orlov was not 

domiciled in England, Mr Tugushev sought permission 

to serve out of the jurisdiction, relying on, inter alia, the 

“tort gateway” in Practice Direction 6B 3.1(9) of the 

Civil Procedure Rules (the tort gateway), on the 

grounds that the defendants’ alleged conspiracy was 

hatched within the jurisdiction and amounted to an act 

resulting in damage within the jurisdiction for the 

purposes of the tort gateway. 

Factors proving domicile in England 

The claimant’s primary case was that Mr Orlov was 

domiciled in England, since if he could prove a good 

arguable case on this ground, the English court would 

have jurisdiction as of right to hear the proceedings 

under Article 4 of the Brussels Recast Regulation2 (the 

Recast), and the question of forum conveniens would be 

irrelevant. Under the Recast, domicile is determined by 

local law. Under English law, an individual is domiciled 

in England if he is “resident” there and the nature and 

circumstances of his residence indicate a substantial 

connection with England.3 Mr Orlov accepted that, on 

the facts, if it were established that he was resident in 

England, this would satisfy the substantial 

connection test.  

Carr J was satisfied that England was the settled and 

usual place of residence for Mr Orlov, and therefore the 

claimant had a good arguable case that the defendant 

was domiciled in England. She relied on the following 

factors in reaching her decision: 

Time spent in England, considered alongside quality 

and nature of the visits 

The defendant spent the majority of his time in a year in 

Russia; however, the number of days is not 
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determinative on its own, and instead the purpose, nature 

and quality of the visits must be considered. Carr J 

considered that Mr Orlov spent substantial periods in 

England for a settled purpose in a settled pattern – 

visiting almost every month, along with his partner, to 

see his four sons and for business.  

Property held in England 

Mr Orlov owns two very valuable flats in London, 

including a flat in Vauxhall purchased for GBP13m held 

in his name. The judge held that Mr Orlov’s use of the 

flat suggested it was more than a “private hotel” (as he 

had alleged) and maintenance of the flat was viewed by 

him as an “ordinary living expense”. The court also 

attached weight to the fact that utility bills were in Mr 

Orlov’s and/or his partner’s name (as opposed to council 

tax bills which simply reflect who is the owner of a 

property).  

Visas, tax and residence  

Mr Orlov’s partner had indefinite leave to remain in the 

UK, and represented each time she visited the country 

that she was seeking admission “for the purposes of 

settlement” (meaning ordinary residence in the UK). 

Carr J found that the fact Mr Orlov’s partner had 

indefinite leave to remain indicated a clear intention on 

her part (and by implication Mr Orlov) to maintain 

strong and permanent residential ties with England.  

Jurisdiction based on unlawful means conspiracy 

Although the finding that the defendant was domiciled in 

England was a complete answer to his jurisdiction 

challenge, Carr J also considered the alternative 

jurisdictional bases, including the tort gateway. This 

gateway applies to claims made in tort where:  

“(a) damage was sustained, or will be sustained, 

 within the jurisdiction; or 

  (b)  damage which has been or will be sustained 

 results from an act committed, or likely to be 

 committed, within the jurisdiction”.4  

To engage the tort gateway, the claimant relied on the 

fact that the alleged conspiratorial agreements were 

made in England. He had to establish that there was a 

serious issue to be tried on the merits of his claim, there 

as a good arguable case on the application of the tort 

gateway and that England was the proper place to bring 

the claim, clearly being the most appropriate forum to 

hear the claim. The judge was satisfied that the claimant 

had met all these conditions. 

In relation to whether he had a good arguable case, the 

claimant asserted that the conspiracies were “hatched” in 

England and that they were therefore acts committed 

within the jurisdiction from which the relevant damage 

arose. Relying on Khrapunov, Carr J held that the 

claimant had a good arguable case that the making of a 

conspiratorial agreement within the jurisdiction was 

sufficient to amount to a “substantial and efficacious 

act” justifying the defendant being brought in front of 

the English court to answer the claim, and might 

constitute an act committed within the jurisdiction from 

which damage had been or would be sustained for the 

purpose of the tort gateway. This was so even though 

Mr Orlov alleged that other acts relevant to the alleged 

conspiracies (eg, the stripping of the claimant’s shares in 

AA and the refusal to recognise his rights in the Norebo 

Group) had not taken place in England.  

COMMENT 

This case provides an interesting application of the 

Supreme Court decision in Khrapunov, establishing that 

a conspiratorial agreement setting up a tort of unlawful 

means conspiracy can be seen as the act from which 

damage results.  

The court also noted with severe disapproval that the 

applications had “generated a depressingly vast amount 

of material” (for instance, Mr Orlov filed 19 witness 

statements and five expert reports) and that the costs of 

the applications were estimated to be around a 

staggering GBP1m and GBP4m for Mr Tugushev and 

Mr Orlov respectively. Referring to judicial warnings on 

the disproportionality of lengthy submissions and 

hearings in applications as to appropriate forum5, the 

court concluded rather ironically that “this is not a case 

where the parties can be said to have been guilty of 

adopting the art of understatement”.  
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1 [2018] UKSC 19. 
2 Regulation (EU) 1215/2012 on jurisdiction and the recognition and 

enforcement of judgments in civil and commercial matters. 
3 Paragraph 9, Schedule 1 of the Civil Jurisdiction and Judgments 

Order 2001. 
4 Practice Direction 6B 3.1(9). 
5 Spiliada Maritime Corporation v Cansulex [1987] AC 460; VTB 

Capital v Nutriek International Corpn [UKSC] 5. 

Contract 

IMPLIED TERMS: DUTY OF GOOD FAITH IN RELATIONAL CONTRACTS 

Alan Bates & ors v Post Office Ltd [2019] EWHC 606 (QB), 15 March 2019 

In Bates v Post Office the court has implied a duty to act in good faith into a contract on the basis of it 

being relational. 

This dispute is between 550 claimants, most 

sub-postmasters, and the Post Office. It concerns 

Horizon, an electronic point of sale and accounting 

system. The claimants say defects in Horizon threw up 

accounting shortfalls for which the Post Office then held 

them accountable. The Post Office says the claimants 

were responsible for the shortfalls which represented 

actual money missing. 

This 336-page judgment deals with some preliminary 

issues. The most interesting is: “Was the contractual 

relationship between the Post Office and Subpostmasters 

a relational contract such that the Post Office was 

subject to duties of good faith, fair dealing, transparency, 

co-operation, and trust and confidence…?” 

In answering, “Yes”, the High Court may have set a cat 

among the pigeons. 

The court said there is a type of contract – a relational 

contact – where good faith (also called fair dealing) is 

implied. According to the court this means parties must 

refrain from conduct which in the relevant context would 

be regarded as commercially unacceptable by reasonable 

and honest people. The court stressed that it is not 

enough just to be honest. 

In doing so, the court expressly disagreed with the 

position set out in the leading text book, Chitty. The 

relevant bit in Chitty says that judicial commentary on 

Yam Seng1 − the case which has given rise to the 

relational contract/good faith debate – saw it not as 

setting out a general principle but rather as “recognising 

a particular example of a contract where a term as to 

good faith (meaning honesty) should be implied”. In 

other words, a term to act in good faith can be implied in 

fact if the context requires. Whereas the court in the Post 

Office case is saying that once you have a “relational 

contract” then, as a matter of law, you have the implied 

term. At the same time the court is arguably raising the 

standard required if the term is implied. 

The court gave a list of the sorts of characteristics that 

may determine whether a contract is relational, for 

example: it will be long term during which the parties 

will be collaborating with each other; there may be 

exclusivity; there may be a degree of significant 

investment by one party (or both) in the venture; and 

there is likely to be a high degree of collaboration. 

Crucially, “There must be no specific express terms in 

the contract that prevent a duty of good faith being 

implied into the contract”. 
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The court acknowledges the importance of the Post 

Office being a publicly funded body which, along 

with other factors, may distinguish the decision. 

However the court clearly states that you can have a 

relational contract which is a commercial contract 

between businesses. 

Off the back of it being a relational contract, an 

astonishing 17 terms (or more accurately “incidents” of 

the finding that there is an implied obligation of good 

faith) were implied into the contract. These included: 

providing adequate support and training; properly, fully 

and fairly investigating any alleged or apparent 

shortfalls; and co-operating in seeking to identify 

the possible or likely causes of any apparent or 

alleged shortfalls. 

If you don’t want good faith being implied into your 

contract, and there’s a risk it may be a relational 

contract, you may want to say so expressly. 

Bates v Post Office can be contrasted with cases where 

there is an express duty to act in good faith. This was the 

case in Teesside Gas v CATS North Sea.2 One clause 

said Teesside Gas had “the right to dispute, in good 

faith, any amount specified in an invoice”. The court 

held that “The contract thereby defined, in my judgment 

exhaustively, the extent of any good faith obligations 

arising under it. It would be inconsistent with those 

terms to imply any wider duty of good faith”. 

This article first appeared on Compact Contract, a blog 

where experts from Allen & Overy analyse the latest 

contract law themes and developments, and what they 

mean for your business.  
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NO OBLIGATION TO RE-PRICE OR CANCEL TRADES FOLLOWING MARKET 

TURBULENCE 

CFH Clearing Ltd v Merrill Lynch International [2019] EWHC 963 (Comm), 1 May 2019  

The High Court has found that there was no prospect of a claimant succeeding in its claims that 

certain transactions should have been retrospectively re-priced or cancelled following the market 

turbulence caused by the de-pegging of the Swiss franc in 2015. 

Merrill Lynch International (MLI) applied for strike-out 

and/or summary judgment of claims brought by CFH 

Clearing Limited (CFH) in relation to certain spot FX 

transactions entered into between the parties in January 

2015 (the Transactions). 

The Transactions involved CFH buying Swiss francs and 

selling euros and took place shortly after the Swiss 

National Bank had removed the currency floor which 

had been pegging the Swiss franc against the euro, 

leading to market turbulence. MLI had ultimately priced 

the Transactions at a CHF/EUR rate of 0.75 but this was 

lower than the official low that day of EUR/CHF 0.85 on 

the EBS electronic trading platform. 

CFH claimed, inter alia, that MLI was obliged to 

retrospectively adjust the price of the Transactions on 

the basis of the EBS low of 0.85, or to cancel them, in 

accordance with its alleged express or implied 

contractual obligations and established market practice.  

The court granted MLI’s application for summary 

judgment as MLI had established that there was no real 

prospect of CFH’s claim succeeding and there was no 

other compelling reason for a trial. 
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No prospect of success regarding express/implied 

contractual terms as to market practice 

CFH argued that it was an express or implied term of the 

contracts relevant to the Transactions (the focus being on 

MLI’s standard terms and conditions of business 

(Ts&Cs) and the ISDA Master Agreement and 

electronic Confirmations (confirming the terms of the 

individual trades under the ISDA Master Agreement) 

(the ISDA Agreement)), that the parties would act in 

accordance with market practice. In a turbulent market 

scenario, CFH alleged that this obliged MLI to adjust a 

trade within the authenticated market range (ie as shown 

on EBS) or to cancel it, and that MLI had failed to do so 

in this case. 

No express term as to market practice 

CFH relied on the Ts&Cs, and particularly a clause 

stating that “All transactions are subject to […] where 

relevant, the market practice of any exchange, market, 

trading venue and/or any clearing house […]”, to try to 

establish an express term relating to market practice. 

Applying the principles of construction in Wood v 

Capita Insurance Services Ltd,1 the court considered the 

literal meaning of the words against the factual context 

and commercial common sense. It concluded that market 

practice was not imported into the contract as an express 

term. There would be commercial difficulties in such an 

interpretation both in terms of the breadth of market 

practice that would need to be taken into account, which 

would lead to inherent uncertainty in the market practice 

obligations imported into the contract, and the 

conflicting obligations apparently imposed by such a 

term to either re-price the sale or to cancel it. Instead, the 

relevant clause was intended to apply in a scenario 

where a party was unable to perform its contractual 

obligations by reason of relevant market practice and 

would otherwise be in breach.  

In coming to its conclusion, the court also relied on the 

preamble to the Ts&Cs from which it noted two further 

issues. First, the Ts&Cs did not relate solely to FX 

transactions but applied to “all investment and connected 

business” between the parties; as such, CFH’s 

interpretation would have had the effect of importing 

market practice obligations into any business between 

the parties. The uncertainty that would be introduced 

into a wide range of potential transactions was, the court 

felt, a further factor against CFH’s interpretation. 

Second, the Ts&Cs were expressly stated to be subject to 

“documentation relating to a specific transaction” 

between CFH and MLI: the ISDA Agreement was 

clearly such documentation. The court concluded that, 

far from the Ts&Cs having primacy over the ISDA 

Agreement, as submitted by CFH, the preamble 

suggested that the ISDA Agreement should prevail and 

the parties, who were professional counterparties, had 

not made any express provision for market disruption (or 

to incorporate market practice). This was 

notwithstanding the fact that the ISDA 1998 FX and 

Currency Option Definitions (the FX Definitions), 

which were incorporated into the ISDA Agreement, 

contemplate various Disruption Events and Disruption 

Fallbacks2 which could have been applied to a 

transaction by election in the related Confirmation.  

No implied term as to market practice 

Similarly, the court found no real prospect of CFH 

establishing that a contractual term as to market practice 

should be implied. Such a term was not necessary for 

business efficacy or so obvious that it goes without 

saying, particularly where the parties had chosen to enter 

into an ISDA Agreement which already contained 

extensive and comprehensive provisions used widely in 

the market. The contract also did not lack commercial or 

practical coherence without such a term.3 Finally, as 

noted above, the obligations said to arise due to this 

implied term were uncertain (eg to re-price or to cancel) 

which weighed against implication. 

No prospect of success regarding contractual term as 

to “Best Execution” 

CFH claimed that the Transactions were governed by 

MLI’s “Best Execution Policy” (which it alleged had 

been incorporated by reference into the Ts&Cs) and that 

MLI had breached its duties by, amongst other points, 

not treating CFH fairly or acting in its best interest and 

by allowing conflicts of interest to arise. 

The court stated that, although MLI had to follow the 

Best Execution Policy, this did not mean that it had been 

incorporated as a contractual term. Indeed, the obligation 
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on banks to comply with the FCA Conduct of Business 

rules (regulatory rules from which the Best Execution 

Policy derived) did not grant their clients direct rights in 

relation to them except, and to the extent, expressly 

provided by statute. 

If, however, it could be established that this policy had 

been incorporated, the court could not in any event see 

any real prospect of CFH establishing that the effect of 

such a policy was to oblige MLI to cancel a trade or re-

price it in circumstances where it was executed promptly 

and at the prevailing market rate. 

COMMENT 

It is unsurprising that the court did not consider it 

necessary or obvious to imply a general term 

incorporating relevant market practice where the parties 

were transacting under an ISDA Agreement which 

already contains detailed and comprehensive contractual 

terms. Furthermore, the court clearly recognised the 

difficulties that would arise if there were an express or 

implied term that the parties would act in accordance 

with market practice. It would be hard to identify in this 

or similar contexts precisely what could be considered to 

fall within the term “market practice” and the parties 

would likely have little way of determining, if there were 

a conflict between two market practices, which practice 

was the one in accordance with which they were obliged 

to act. 

The result of this application also shows how difficult it 

will be for a party to mount a claim that the rate of their 

trade should be adjusted, or the trade itself cancelled, 

following a turbulent market scenario (except 

presumably if there is specific wording to this effect 

included in the relevant contract). CFH tried various 

different routes to make out its claim (including, in 

addition to the claims discussed above, that MLI had a 

duty to avoid a conflict of interest as a result of the 

parties’ prime brokerage relationship and/or that MLI 

had a tortious duty of care to CFH regarding the pricing 

of transactions) but none of these claims were 

successful. This will be a relief for parties trading with 

or on behalf of others in the market in terms of their 

obligations when transactions take place in periods of 

market turbulence. 
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2 As defined in the FX Definitions. 
3 Marks & Spencer Plc v BNP Paribas Securities Services Trust Co 

(Jersey) Ltd [2015] UKSC 72. 

 

FAILURE TO USE REASONABLE ENDEAVOURS: SKATING ON THIN ICE 

Gaia Ventures Ltd v Abbeygate Helical (Leisure Plaza) Ltd [2019] EWCA Civ 823, 14 May 2019 

In Gaia v Abbeygate, Abbeygate, a development company, was required to pay to Gaia GBP1.4m, for 

failure to use reasonable endeavours to enable a commercial site to be redeveloped. 

Abbeygate contracted with Planet Ice to purchase leases 

relating to an ice rink. Abbeygate was required to make 

an additional payment to Planet Ice of GBP1.4m once 

planning permission for redevelopment was granted 

(provided this was within ten years of the contract date). 

The payment obligation was also subject to three, 

alternative, conditions which were necessary for 

redevelopment to take place. Abbeygate was obliged to 

“use its reasonable endeavours” to satisfy any one of 

these conditions “as soon as reasonably practicable”. 

Abbeygate satisfied one of the conditions four days after 

the ten year longstop date, resulting in no payment 

becoming due. Gaia, who had acquired Planet Ice’s 

interest, argued that had Abbeygate used its reasonable 
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endeavours, it would have satisfied the condition before 

the longstop date. 

The judge at first instance had found that Abbeygate had 

“a desire to leave things as late as possible” primarily to 

ensure it avoided any liability to start the redevelopment 

until it received external funding whilst also appreciating 

that this that may avoid having to pay the GBP1.4m. 

Relying on Alghussein v Eton1 he held that the 

obligation to use “reasonable endeavours” in this case 

excluded the ability to wait for financing. 

The Court of Appeal felt the judge had gone too far 

when he suggested that “questions of profitability are 

ordinarily to be left out of account in determining what 

is reasonable for the developer to do”. The clause in the 

Alghussein case was different to the present one which 

was more open-ended. Ultimately, however, the Court of 

Appeal held it was not necessary to express a final view 

on this point because Abbeygate could not rely on it in 

any event as the restriction on access to funding was 

self-imposed: Abbeygate had made its own agreements 

(including the funding arrangements) conditional upon 

each other. 

This article first appeared on Compact Contract, a blog 

where experts from Allen & Overy analyse the latest 

contract law themes and developments, and what they 

mean for your business. 
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PRACTICAL COMPLETION: COURT OF APPEAL PROVIDES GENERAL GUIDANCE 

Mears Ltd v (1) Costplan Services (South East) Ltd (2) Plymouth (Notte Street) Ltd (3) J.R. Pickstock 

Ltd [2019] EWCA Civ 502, 29 March 2019 

A clause stating that a reduction in room size by more than 3% would be “deemed material” related 

only to the materiality of the variation from the contract drawings, rather than the materiality of the 

resulting breach of contract. Parties can agree in advance that breaches of a particular clause will be 

deemed material (therefore permitting the parties to treat themselves as discharged from their 

obligations). However, they would need to include clear language to that effect. On the facts, the court 

determined that the parties had agreed that a material deviation in size would be a breach of contract, 

but did not agree whether it would be a material breach. This ruling will be of particular interest to 

those in the construction industry since the judgment provides a helpful explanation of what practical 

completion means – the first time the court has looked at this question for 50 years.  

Plymouth (Notte Street) Ltd (PNSL) engaged a 

developer and building contractor to design and build 

student accommodation. Under an agreement for lease 

(the Agreement), PNSL also contracted with Mears Ltd 

(Mears), a company whose business involved managed 

student accommodation, which would take a long lease 

of the blocks post completion. 

The Agreement prohibited PNSL from making any 

variations to the building works which “materially” 

affected the size of the rooms. It also stipulated that a 

reduction in size of more than 3% between the contract 

drawings and the completed works would be deemed 

“material”. Eventually, 56 rooms were found to be more 

than 3% smaller than the plans. 

Mears argued that any failure to meet that 3% tolerance 

was, by itself, “a material and substantial breach” of the 

Agreement and sought a declaration to this effect at first 

instance. This would automatically result in Mears being 

entitled to determine the contract and the certifier being 

unable to issue a valid certification of practical 

completion. Waksman J refused to grant the declaration 

as a matter of construction of the Agreement.  
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Non-compliance was a breach, but not necessarily a 

material breach 

In essence, the Court of Appeal affirmed the first 

instance decision. Whilst the court agreed that there 

were 56 separate breaches of contract, those breaches 

were not, as a matter of construction, automatically 

deemed to be material. Each breach needed to be 

considered, either alone or together, to decide whether 

“as a matter of fact and degree” the breach was so 

material as to permit Mears to treat itself as discharged 

from all obligations. 

The court confirmed that parties “to contracts of this 

sort” are able to agree in advance that the breach of a 

specified clause would be a material breach of contract. 

However, in this case, the parties did not make any such 

agreement; the materiality introduced into the relevant 

clause of the contract related only to the reduction in 

room size, rather than the resulting breach of contract. 

Significant consideration of the commercial reality 

The court held that the parties had tackled the potential 

problem of deciding how serious a deviation from the 

plans needed to be in order to be a breach of contract by 

specifying precisely the circumstances in which 

deviation from the drawings would amount to a breach. 

In other words, the parties agreed that there would only 

be a breach of contract if the size of the room was 

“materially affected”, setting out an agreed 3% threshold 

to define when the rooms would be so affected. 

Although this meant that immaterial deviations from the 

drawings would not cause a contractual breach, it also 

clarified that, in the event of any size difference over 

3%, this would constitute a contractual breach. It was 

simply a mechanism by which a breach of contract could 

be indisputably identified.  

The difference lay in this point: whilst the parties agreed 

in advance that this would be a breach of contract, they 

had not agreed that it would amount to a material breach 

of contract with the accompanying remedies. The agreed 

point about materiality (ie the 3% threshold) categorised 

the deviation as sufficiently affecting the room size to be 

deemed a breach. However, it did not establish that 

breach’s “character or quality”. 

To support its finding, the court also emphasised that it 

would “lead to a very uncommercial result” if any 

crossing of the 3% limit, even if it was very trivial and 

regardless of which room it affected (using a bin store as 

an example), would automatically lead to a material 

breach of contract. It would be a “draconian” result if an 

insignificant breach could permit one side “to walk 

away” from the Agreement and commercial relationship; 

such a result should follow only from very clear 

contractual language. 

Meaning of “practical completion” 

Even though Mears failed to obtain the declaration it 

sought (meaning that practical completion could validly 

be certified), the Court of Appeal also helpfully 

considered, for the first time in 50 years, what “practical 

completion” actually means in construction contracts. 

After reflecting on previous cases, the court noted that a 

“certain caution” was essential in its analysis. In the 

court’s judgment, practical completion, which is “easier 

to recognise than define” and has “no hard and fast 

rules”: 

− is in practice a “state of affairs in which the works 

have been completed free from patent defects, other 

than ones to be ignored as trifling”; 

− does not treat outstanding work differently from 

defective work which requires a remedy; 

− requires the works to be completed free from patent 

defects other than those which are trifling (a matter 

of fact and degree) against the background of the 

purpose of allowing individuals to take possession 

and use the works. In this case, the mere fact that 

the accommodation was habitable would not 

(without more) amount to practical completion; and 

− cannot be prevented by the existence of latent 

defects or simply because a breach is irremediable. 

Whether or not a breach is capable of economic 

repair is relevant to the measure of loss but not the 

question of practical completion. 

Whilst parties can agree parameters by which the 

certifier is controlled and guided in his determination of 

whether practical completion has occurred, these were 

not found in the Agreement or standard forms of 
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building contract. Whether the 56 breaches in this 

particular case were, or were not, trifling was a matter of 

fact and degree only, to be considered by the certifier, at 

least in the first instance. 

COMMENT 

This case was largely theoretical, as the court noted at 

the outset, as the parties were separately disputing a 

specific performance claim which would be unaffected 

by the arguments regarding materiality. However, it may 

set a precedent for cases in which the outcome is key to 

the commercial viability of the project. 

The essential point was the distinction between: 

(i) materiality relating to the extent of a deviation in the 

works from the initial building plans; and (ii) materiality 

in terms of how serious a breach of contract is and what 

remedies are therefore available to an aggrieved party. 

Whilst the language used in the Agreement appears 

uncontroversial, and many may think it clear on which 

side this fell, it is conceivable that further examples 

could come before the courts. Clients may wish to 

review the drafting in their contracts to identify any 

scope for disagreement in the event of a dispute. 

On the other hand, the court noted that it is wholly 

possible for parties to agree in advance that breach of a 

particular clause should be viewed as a material breach. 

To do so, parties to any contract (in the construction 

sphere or otherwise) should ensure that this is set out in 

clear wording, as the court was unwilling to allow any 

trivial breach to be deemed material without such 

explicit agreement, especially against a commercial 

background. 

This is also a noteworthy judgment for those in the 

construction industry, as it clarifies the court’s approach 

towards disputes of practical completion. The court 

highlights that practical completion is essentially a 

question of fact and judgment, and that the certifier must 

consider whether any patent defects are “trifling”, whilst 

providing some clarification on previous case law. In 

many large construction contracts, or those for particular 

types of works, the concept of “practical completion” 

can be heavily described in the agreement and can be 

protected with other mechanisms. However, in 

all contracts, parties may want to consider whether 

to explicitly draft the pre-conditions for 

practical completion. 
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ECONOMIC DURESS FOR LAWFUL THREATS LIMITED TO BAD FAITH DEMANDS  

Times Travel (UK) Ltd v Pakistan Airlines Corporation [2019] EWCA Civ 828, 14 May 2019 

The Court of Appeal has held that there is no economic duress in commercial situations where a party 

uses lawful pressure or threats to achieve a result to which it genuinely believes itself to be entitled, 

even if is not objectively reasonable for it to have that belief. An agreement will only be voidable for 

economic duress where a party applies lawful pressure or threats to induce another party to agree to a 

demand to which it does not genuinely believe it is entitled.  

Economic duress: a reminder 

Economic duress recognises that threats to a party’s 

economic interests may give grounds for the avoidance 

of a contract entered into by the innocent party as a 

result of the threat. The necessary ingredients for 

economic duress are: (i) illegitimate pressure applied to 

the claimant; (ii) which induces the claimant to enter the 

contract; (iii) in circumstances where the claimant has no 

practicable choice but to submit. In commercial 

dealings, threats of acts, which are in themselves lawful 

– “lawful-act duress” – (eg threats to terminate a 

contract or not to enter into a contract), will usually only 

amount to illegitimate pressure when coupled with a 

demand which goes significantly beyond what is the 

norm in commercial arrangements. 

Underlying facts 

Times Travel (TT) sold tickets on behalf of the 

defendant, Pakistan Airlines Corporation (PAC), which 

at the time was the only airline operating direct flights 

between the UK and Pakistan. TT’s business largely 

depended on the ability to sell PAC tickets. In 

September 2012, PAC greatly reduced TT’s allocation of 

tickets which had a major impact on its business. Shortly 

afterwards, PAC gave notice to terminate its existing 

contract with TT (the Old Agreement), and offered a 

new contract (the New Agreement) on condition that TT 

waive all existing claims for unpaid commission against 

PAC under the Old Agreement. It also stated that if the 

New Agreement were signed, TT’s allocated ticket stock 

would be restored. TT’s dependence on PAC was such 

that it felt it had to accept the New Agreement. TT 

subsequently sued PAC for various commission 

payments due under the Old Agreement. This included 

“Basic Commission” which the first instance the court 

found PAC had mistakenly, but genuinely, believed had 

ceased to be payable. By way of defence, PAC relied on 

the waiver in the New Agreement, but TT successfully 

challenged the validity of the New Agreement on the 

basis of economic duress. PAC appealed.  

Appeal 

The appeal focused solely on whether there had been 

any illegitimate pressure by PAC in procuring the New 

Agreement. The Court of Appeal, in a unanimous 

decision (David Richards LJ giving the leading 

judgment), pointed out that the particular feature of this 

case was that the pressure applied by PAC (termination 

of the Old Agreement, ticket allocation reduction and the 

waiver) were all, in themselves, lawful. Where the act or 

threatened act is lawful, only the nature of the demand 

must be considered (in contrast to unlawful act duress 

where the nature of the threat must also be considered).1 

The court focused on the Court of Appeal case of CTN 

Cash and Carry Ltd v Gallagher2, which had not been 

brought to the trial judge’s attention and which had 

considered the possibility of lawful act duress. The 

Court of Appeal in that case had emphasised that the 

“critically important” characteristic is that the defendant 

in good faith believes that it is entitled to make the 

demand in question of the claimant – even if it is 

mistaken in this belief.  

Only bad faith demands sufficient for economic 

duress 

The court considered that an agreement would be 

voidable for economic duress under CTN only where A 

applies lawful pressure to induce B to concede a demand 

to which A does not believe in good faith it is entitled. 
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The court refused to extend CTN to the situation where 

the party genuinely, but unreasonably, believes itself 

entitled to make a demand, holding reasonableness not 

to be relevant. The court identified that there is little or 

no support in other authorities or in academic literature 

for such an extension of the scope of lawful act duress.  

Since the court at first instance had found that PAC 

genuinely believed, in good faith, it had a right to reject 

TT’s right to Basic Commission, there was no economic 

duress and PAC’s appeal was allowed in relation to all 

heads of TT’s claim. 

COMMENT 

In commercial dealings, economic pressure of some kind 

is virtually inevitable, particularly if one party is in a 

stronger bargaining position than the other. In seeking to 

limit the scope of lawful-act duress only to those cases 

of bad faith, the Court of Appeal sought to reflect the 

conclusion in CTN that in a purely commercial context it 

will be relatively rare for lawful-act duress to be 

established. The court was also clearly concerned to 

limit the “undesirable uncertainty” which would have 

followed from the introduction of a requirement of 

reasonableness; in common situations of parties using 

lawful commercial pressure in support of a purely 

commercial demand, there would be no yardstick by 

which to judge that demand. Such demands will be very 

fact-specific, depending on the parties’ negotiations 

against the background of the “pressures operating” on 

them. Although the court felt that a demand made in bad 

faith is a “clear criterion”, capable of proof, in practice it 

may be difficult to identify demands made in bad faith as 

against those made in good faith, albeit unreasonably.  

The court noted that the harsh economic pressure that 

PAC was able to apply resulted from its position as a 

monopoly supplier of tickets for direct flights between 

the UK and Pakistan. However, this is not relevant in the 

context of commercial dealings where there is freedom 

of contract: the courts have repeatedly rejected both 

inequality of bargaining power and the use of monopoly 

position as grounds for setting aside contracts under the 

common law, as these areas are regulated by statute. The 

court was clear that it would be inappropriate to use 

economic duress as a back-door to control the lawful use 

of monopoly power. 
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Data Protection 

JUDICIAL GUIDANCE ON DATA SUBJECT ACCESS REQUESTS 

Dr Robin Rudd v John Bridle, J&S Bridle Ltd [2019] EWHC 893 (QB), 10 April 2019 

The High Court has clarified what information can be requested via a data subject access request and 

given guidance on the approach to be taken. In particular, recipients of personal data and the purposes 

of processing can be described in general terms. By contrast, data subjects are entitled to any 

information available as to the source of their personal data, which means the identity of sources must 

be provided, not just a general description. Whilst decided under pre-GDPR legislation, the decision 

still provides useful guidance for both data subjects and data controllers.  

Background 

Dr Rudd is a medical practitioner who specialises in the 

science of asbestos exposure. He has given expert 

evidence for claimants in proceedings concerning 

asbestos-related diseases over a period of 35 years. 

Mr Bridle is an asbestos lobbyist who has spent his 

career working in the asbestos industry. Dr Rudd made 

data subject access requests (SARs) under s7 of the Data 

Protection Act 1998 (the DPA 1998), the UK’s 

pre-GDPR legislation. These followed complaints by 

Mr Bridle about Dr Rudd to the General Medical 

Council (the GMC) and allegations that Dr Rudd was 

involved in a conspiracy to falsify the health risks 

associated with asbestos and asbestos products to claim 

compensation on behalf of patients.  

In the SARs, Dr Rudd sought information about 

Mr Bridle’s activities, including the identities of third 

parties who had been collaborating with him. Dr Rudd 

claimed Mr Bridle’s responses were inadequate, and 

brought a claim against him under s7(9) DPA 1998 

seeking orders to compel the provision of further 

information. Mr Bridle asserted that Dr Rudd had 

received all the information to which he was entitled 

under the DPA 1998 and, in any event, that most of the 

personal data sought was exempt from SARs under the 

journalism, regulatory activity and/or legal professional 

privilege exemptions. Mr Bridle also argued that J&S 

Bridle Limited (an asbestos consultancy business 

controlled by him and his son) was the data controller, 

rather than him personally. Dr Rudd therefore added this 

company as a defendant to the proceedings. 

Mr Bridle was the data controller 

Warby J held that Mr Bridle (and not J&S Bridle Ltd) 

was the data controller. Mr Bridle controlled what was 

being done with the personal data and why. The 

company’s operations were commercial (providing 

asbestos consultancy and asbestos surveys), whilst the 

processing in question was part of Mr Bridle’s individual 

lobbying activities. 

Mr Bridle could only rely on legal advice privilege 

As the judge noted, it is clear law that a data controller 

need only conduct a reasonable and proportionate search 

for the applicant’s personal data when served with a 

SAR. However, it is less clear whether such latitude is 

afforded when determining whether the personal data 

retrieved from such a reasonable and proportionate 

search are subject to exemptions from the subject access 

provisions. The judge held that, of the exemptions relied 

upon, Mr Bridle could only justify the claim to legal 

advice privilege. He could not rely on the exemptions for 

journalism, regulatory activity or litigation privilege. 

As regards the journalism and regulatory activity 

exemptions, the judge held that it cannot be sufficient 

simply to say that Mr Bridle’s solicitors had concluded 

that the material was covered by the exemptions. Indeed, 

his view was that the solicitor who concluded that these 

exemptions applied must have relied on Mr Bridle, 
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whom he concluded was an unreliable witness. 

Therefore, the exercise conducted by Mr Bridle’s 

solicitors was flawed and mistaken. 

As regards the regulatory exemption in particular, the 

judge noted that it may be that only the regulator (here, 

the GMC) can rely on the exemption. Whilst he inclined 

to this view, he did not consider it necessary to resolve 

the point. In any event, he found it hard to see how the 

exemption could be claimed over three years after the 

GMC had rejected Mr Bridle’s complaint.  

As regards the legal professional privilege exemption, 

the judge considered that evidence from solicitors that 

they have reviewed the documents and concluded that 

the exemption should apply should carry more weight 

than a similar claim in respect of the journalism and 

regulatory activities exemptions. However, the judge 

concluded that only the claim to legal advice privilege 

could be justified, and not to litigation privilege as no 

existing or contemplated litigation had been identified.  

The information provided by Mr Bridle 

was inadequate  

The judge noted that a data subject’s access rights are to 

information, not to disclosure of documents, and that a 

claim for documentary disclosure is almost always likely 

to be misconceived. He upheld Dr Rudd’s claim that the 

information provided by Mr Bridle was inadequate. In 

the judge’s view: 

− there was no indication within the personal data 

disclosed about the nature or status of the person, 

firm or company to whom the relevant emails 

were sent; 

− the identities of those who allegedly conspired, 

assisted or collaborated with Dr Rudd were part of 

his personal data because this information was 

focused on him and was biographically significant. 

This also applied to those who were identified as 

“victims” of Dr Rudd and those persons to whom 

the allegations of fraud had been made. However, 

the judge held that Dr Rudd was only entitled to a 

description of recipients of his personal data, not the 

names of the organisations or people; 

− Mr Bridle had failed to provide disclosure of any 

sources of Dr Rudd’s personal data. A data 

controller is required to provide “any information 

available” as to the source of personal data, not just 

a general description. The judge considered that, on 

their own evidence, the defendants had information 

as to the sources of personal data they had been 

processing, which they had not disclosed. His view 

was that the identity of sources (not just a 

description of them) must be provided; and  

− Mr Bridle had failed to give Dr Rudd a description 

of the purposes for which his data had been 

processed. Taking into account the principle of 

proportionality, the judge concluded that the 

obligation to provide such a description was not on 

a document-by-document basis; and 

− Mr Bridle was ordered to provide a further response.  

The judge ordered Mr Bridle to comply with s7 by 

providing significant further information to Dr Rudd. In 

doing so, the judge permitted Mr Bridle to omit all 

personal data in respect of which he asserted a claim to 

legal advice privilege, but not those which were 

formerly said to be protected by litigation privilege. The 

judge also ordered that the response must include: 

− a description of actual or intended recipients 

(although not their individual identities); 

− details of the person, firm or company (other than a 

recipient of the personal data) which had previously 

been redacted (ie those who had been 

communicating with Mr Bridle and Dr Rudd);  

− any information available to Mr Bridle regarding the 

sources of the personal data; and 

− a description of the purposes of processing the 

personal data (although not on a 

document-by-document basis). 

Finally, the judge also dismissed Dr Rudd’s claim for 

damages because he had not provided evidence of harm 

or distress. 
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COMMENT 

Whilst decided under the UK’s pre-GDPR legislation, 

the decision provides useful guidance on SARs which 

would also apply under the GDPR and the Data 

Protection Act 2018 (the UK’s legislation implementing 

the GDPR). Whilst each SAR should be considered on 

its own facts, the decision clarifies what information can 

be requested, including: (i) a general description of 

recipients of personal data and the purposes of 

processing; and (ii) any information available to the data 

controller as to sources of personal data, including 

identities. This guidance should be taken into account 

by data subjects and data controllers alike when 

considering SARs.  

 

 Hugo Flaux 

Associate 

Litigation & Investigations – London 

Contact 

Tel +44 20 3088 2675 

hugo.flaux@allenovery.com 

 

Disclosure 

NEW DISCLOSURE PILOT SCHEME APPLIES WITHOUT EXCEPTION  

UTB v Sheffield United Ltd & ors [2019] EWHC 914 (Ch), 4 June 2019 

The new Disclosure Pilot Scheme (DPS) applies from 1 January 2019 to all cases in the Business and 

Property Courts even where an old style Civil Procedure Rules (CPR) Part 31 disclosure order was 

made prior to that date. Although the DPS will not undo an existing disclosure order, any new 

disclosure applications and anything not expressly covered by that order will fall within the DPS.  

The underlying dispute in these proceedings concerned a 

joint venture which had turned sour between Sheffield 

United Ltd (SUL) and UTB LLC (UTB), a company 

ultimately controlled by a Saudi prince, over the running 

of Sheffield United FC. Standard disclosure was ordered 

under CPR 31 prior to 1 January 2019 and the coming 

into force of the DPS. The parties purported to give 

disclosure pursuant to that order, but SUL believed 

UTB’s disclosure was defective. SUL applied in 

March 2019 for further disclosure including of 

documents over which UTB had claimed privilege. 

The application came before the Chancellor of the High 

Court, Sir Geoffrey Vos.  

DPS applies to all transitional proceedings 

The Chancellor first sought to determine which 

disclosure regime applies to applications where a 

disclosure order has already been made under CPR 31 

(prior to the DPS coming into force). 

− Did the new DPS apply (as set out in CPR Practice 

Direction 51U) given that from 1 January 2019 its 

use (with a few exceptions) is mandatory in the 

Business and Property Courts? 

− Or did the old CPR 31 regime apply given that 

disclosure had already been ordered and produced 

under those rules (especially where the current 

application primarily related to that order)? 

The Chancellor was emphatic in his ruling that the DPS 

applies. He explained that it is now the only regime 

available to govern disclosure in the Business and 

Property Courts irrespective of whether there is an 

existing CPR 31 disclosure order. Practice Direction 

51U clearly states that the DPS applies for two years “to 

existing and new proceedings” and furthermore it 

intentionally contains no transitional provisions. SUL’s 

disclosure applications were therefore governed by 

the DPS.  



Litigation and Dispute Resolution Review | June 2019 

 

allenovery.com 21 
 

The confusion as to whether the new DPS applies to 

transitional proceedings stems from a misunderstanding 

of paragraph 1.3 of Practice Direction 51U. This states 

that the “[DPS] shall not disturb an order for disclosure 

made before…[1 January 2019]...unless that order is 

varied or set aside”. However, the Chancellor explained 

that this just means that the DPS will not undo an 

existing disclosure order – not that the DPS will not 

apply to those proceedings. This misunderstanding has 

unfortunately been compounded by the White Book 

notes incorrectly stating at paragraph 51.2.10 that “[t]he 

[DPS] does not apply to any proceedings where a 

disclosure order had been made before it came into force 

unless that order is set aside or varied”. The Chancellor 

(who is also Editor-In-Chief of the White Book) said 

that this note is “wrong”. 

DPS will be applied pragmatically to transitional cases 

The Chancellor explained that the fact the DPS refers to 

new concepts like “Extended Disclosure” and “Issues for 

Disclosure” does not make it any less applicable to cases 

which straddle the two regimes. Although the court will 

look to interpret the DPS in a way that makes it work 

effectively for such cases, parties should give detailed 

thought as to how the new rules will affect their 

disclosure application.  

The Chancellor gave no general guidance as to when 

additional DPS material (eg a fully completed 

Disclosure Review Document) will have to be produced 

in transitional cases. In this case, the parties were 

required to agree a new DPS List of Issues for 

Disclosure and SUL needed to make its disclosure 

applications under the DPS rules for varying an order for 

Extended Disclosure.  

Extended Disclosure only if reasonable and 

proportionate 

Before making his ruling on whether the disclosure 

applications were successful, the Chancellor paused to 

note that the introduction of the DPS is intended to effect 

a culture change. It is not a re-write of CPR 31. It 

operates along different lines driven by reasonableness 

and proportionality. It is directed at fairly resolving the 

issues in the proceedings and specifically the Issues for 

Disclosure. Parties must therefore cooperate and act with 

proportionality under the DPS. Extended Disclosure 

should not be used as a tactic in hard fought litigation. 

It is all about the just and proportionate resolution of the 

real issues in disclosure. 

The privilege challenge 

The privilege dispute centred on certain emails between 

the Saudi prince and Mr Giansiracusa, who was both his 

lawyer and business associate. UTB claimed privilege 

over the correspondence in question on the basis that 

Mr Giansiracusa was corresponding with the prince as 

his lawyer in a relevant legal context. SUL challenged 

this claim to privilege on the basis that the unredacted 

parts of the emails showed that Mr Giansiracusa was 

communicating here as a “man of business” rather than 

as his lawyer. SUL asked the court to inspect these 

emails in full to see whether privilege had been 

properly claimed.  

The Chancellor approached the application by firstly 

considering when the court can inspect documents for 

privilege under the DPS. Pre-DPS case law provides that 

the court has a broad judicial discretion to inspect, but 

that such discretion should be exercised cautiously with 

the court alive to the dangers of looking at the 

documents out of context (WH Holdings v E20 

Stadium1). The Chancellor considered that the DPS 

tightened this discretion further as the new rules add a 

“necessity” requirement to inspection (the court may 

inspect “if that is necessary to determine whether the 

claimed right or duty exists”). The Chancellor therefore 

found that the cautious approach to inspection should 

apply with even greater force under the DPS.  

In this case, the Chancellor thought it was reasonable 

and proportionate to inspect the documents given an 

expedited trial was imminent, he was only being asked 

to inspect a sample of documents (which represented 

SUL’s best privilege challenge) and he could see no 

other way of properly testing SUL’s submissions. 

On inspection, the Chancellor found that the disputed 

emails were indeed covered by legal advice privilege. 

Although Mr Giansiracusa had a dual role, in the 

redacted communications he was corresponding as a 

lawyer in a “relevant legal context” as part of the 

“continuum” of his advice. In any event, the Chancellor 
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said that these emails did not go to the key Issues for 

Disclosure. SUL’s challenge was therefore outside the 

spirit of the new regime and should never have been 

brought. 

Remaining disclosure applications refused 

Similarly in relation to the remaining disclosure 

applications, the Chancellor refused these on the basis 

that they had limited probative value to the central issues 

in the case.  

COMMENT 

The Chancellor of the High Court has now made clear 

that the DPS applies as much to transitional proceedings 

(where disclosure has already been ordered under 

CPR 31) as it does to new proceedings. This clarity is to 

be welcomed as the court has to some extent been 

sending out mixed messages on this. However, it might 

have been more welcome if the clarity had gone the 

other way. Parties who have already complied with their 

CPR Part 31 obligations may feel they are getting a raw 

deal where they are now required to also undertake 

additional work to comply with the DPS (including the 

potentially onerous Disclosure Review Document). It is 

hoped that the Chancellor’s promised pragmatic 

approach will mean that such work and expense is kept 

to a minimum. 

 

 Christabel Constance 

Senior Professional Support Lawyer 

Litigation – London 

Contact 

Tel +44 20 3088 3841 

christabel.constance@allenovery.com 

                                                 
1 [2018] EWCA Civ 2652. 

Tort 

MODERN SLAVERY: DIRECTORS CAN BE PERSONALLY LIABLE FOR EMPLOYEE 

EXPLOITATION 

Nerijus Antuzis & ors v DJ Houghton Catching Services Ltd & ors [2019] EWHC 843 (QB), 

8 April 2019 

The High Court has held a company’s officers personally, jointly and severally liable to its employees 

as victims of modern slavery. The officers had deliberately and systematically utilised coercive, 

threatening and punitive financial measures to exploit the company’s employees and force them to 

live and work in abysmal conditions. This breached the officers’ duties to act in the company’s best 

interests and induced it to breach its contractual and statutory obligations to the claimant employees. 

This landmark ruling illustrates that company officers may be held personally liable for modern 

slavery and also clarifies the law on a director’s liability for inducing a company’s breach of contract.  

Background  

Mr Antuzis and other Lithuanian men worked as chicken 

catchers for DJ Houghton Catching Services Ltd (DJ 

Houghton), which served UK-wide suppliers of poultry. 

They were grossly overworked and illegally underpaid, 

working and travelling 100 hours every week and paid 

according to the number of chickens caught. They also 

lived in appalling conditions, sleeping in vehicles or 

with chickens, and denied proper food, rest, convenience 

breaks and access to medical care. A company director, 

Darren Houghton, and a company secretary, Jacqueline 

Judge (together the Officers), oversaw this treatment 

and illegally withheld wages for alleged transgressions, 
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regularly omitted to pay the workers, falsified payslips 

and failed to keep records of the hours worked. 

DJ Houghton and, by extension, its officers were 

regulated by the Gangmasters Licensing Authority 

(GLA), which granted it a licence to operate provided 

that the required working conditions, remuneration and 

standards of conduct set out in the gangmasters 

legislation were met. Employees’ remuneration was also 

governed by agricultural and working time legislation, 

which entitled them to minimum hourly wages, 

overtime, travel, holiday and sick pay. 

Summary judgment awarded against DJ Houghton 

The claimants applied for summary judgment against DJ 

Houghton for various breaches of their implied contracts 

of employment with DJ Houghton arising as a result of 

unpaid wages, unlawful deductions and fees, and lack of 

holiday and sick pay. Lane J found that there was a 

deliberate and systematic exploitation of the claimants 

and abuse of their rights under the legislation. In light of 

the overwhelming evidence, Lane J found that DJ 

Houghton had no realistic prospect of successfully 

defending the claim and granted summary judgment 

against it for all heads of claim. 

Preliminary issue: Officers personally liable for 

inducing breach of contract 

The court also tried the preliminary issue as to whether 

the Officers were personally, jointly and/or severally 

liable for inducing breach of contract. Ordinarily, 

according to the rule in Said v Butt1, an officer will only 

be liable for inducing breach of contract if he or she fails 

to act bona fide and within the scope of his or her 

authority. Lane J clarified that the focus of the “bona 

fide” enquiry was an officer’s conduct and intention in 

relation to his duties towards the company, rather than 

vis-à-vis the third party (here, the claimants). Lane J 

therefore considered the duties imposed on a director by 

the Companies Act 2006 to be to promote the success of 

a company for the benefit of its members as a whole and 

to exercise reasonable care, skill and diligence.2 

Although the Officers were acting within the scope of 

their authority (in terms of the articles of association), 

they were in breach of their duties under the Companies 

Act and so had failed to act in good faith in DJ 

Houghton’s interests. Each knew that his/her wage 

practices were illegal and, despite maximising 

short-term profits, once they came to light the 

consequences were catastrophic for the company, 

resulting in its almost total demise. The Officers had not 

acted bona fide vis-à-vis DJ Houghton and could 

therefore not benefit from the rule in Said v Butt. 

The court then considered what degree of knowledge a 

defendant needs in order to be liable for inducing a 

breach of contract under OBG Ltd v Allan.3 The 

defendant must be shown to have deliberately 

disregarded the terms of the contract and to be 

knowingly, or recklessly, indifferent to whether the 

contract had been breached. Lane J had “no hesitation” 

in finding that the Officers knew that their actions 

caused DJ Houghton to breach its contractual obligations 

to the claimants and there was “no iota of evidence” that 

they possessed an honest belief to the contrary. They 

therefore possessed the relevant intent, making them 

jointly and severally liable to the claimants for inducing 

the breaches of contract by DJ Houghton.  

COMMENT 

This dramatic decision demonstrates that company 

directors can be held personally liable for the 

exploitation of company workers and that modern 

slavery is occurring in the UK. The decision also 

provides a useful clarification of the law regarding an 

officer’s personal liability for inducing a company’s 

breach of contract. The court confirmed that an officer 

will not be personally liable unless his acts breach a 

fiduciary or other personal legal duty owed to the 

company. In other words, the focus of the “bona fide” 

inquiry is on an officer’s conduct and intention in 

relation to his duties towards the company, not towards 

the third party. Now that liability for the contractual 

breaches has been established, this case will move on to 

the damages stage. 

The Lithuanian claimants also have other civil claims 

pending against DJ Houghton and directors for injuries 

and harassment during their employment. They are also 

bringing civil claims against the GLA in negligence and 

under the Human Rights Act 1998 for breach of the 

prohibition on slavery and forced labour in Article 4 of 
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the European Convention on Human Rights. The GLA 

had routinely investigated and licensed DJ Houghton 

from around 2007, only revoking its licence in 2012, 

after it had become, according to the GLA, the “worst 

UK gangmaster ever”, treating its workers “like slaves” 

and with “utter disregard” for their welfare.4 While no 

criminal charges have been brought in the UK, the 

Officers and their enforcer face criminal prosecution in 

Lithuania for trafficking.  

 

 

 Alexa Pearson 

Peerpoint Consultant 
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1 [1920] [3] KB 497. 
2 s.172 and s.174 Companies Act 2006. 
3 [2007] UKHL 21. 
4 gla.gov.uk/whats-new/press-release-archive/5314-dj-houghton-ltd-

worst-uk-gangmaster-ever/ 

INJUNCTIONS AGAINST UNKNOWN PERSONS’ PROTEST ACTIVITY: 

REQUIREMENTS CLARIFIED  

Joseph Boyd & anr v Ineos Upstream Ltd & 9 ors [2019] EWCA Civ 515, 3 April 2019 

In a judgment hailed as a victory by campaigners for human rights, the Court of Appeal confirmed 

that although injunctions are available to restrain unknown persons from illegal protest activities, this 

must be carefully balanced against their right to freedom of expression and peaceful assembly. It 

warned that a court should be “inherently cautious” about granting such injunctions and clarified the 

broad principles as to when they can be granted. This ruling will be of interest to those organisations 

in the shale gas and onshore exploration sector as well as other organisations whose activities may 

endanger the environment and/or local communities and which are likely to lead to public protests. 

This case arose in the context of highly publicised 

protests against commercial shale gas exploration 

(fracking) around the world. The respondents were Ineos 

Upstream Limited, a company involved with fracking in 

the UK, various subsidiaries in its group and lessors of 

office buildings and sites where fracking was intended to 

take place (together, Ineos). Although fracking is 

controversial, it is legal in the UK. At first instance Ineos 

had obtained interim injunctions to restrain potentially 

unlawful acts by anti-fracking protestors before they 

occurred (quia timet relief). At the time, no fracking had 

commenced and for several sites the relevant planning 

permissions had not yet even been sought.  

The first instance judge granted injunctions (the 

Injunctions) against four categories of unnamed 

persons, restraining them from: (i) trespassing; 

(ii) interfering with private access roads; (iii) interfering 

with public rights of way; and (iv) conspiring to harm 

Ineos by unlawful means, eg by intimidation or 

annoyance, criminal damage, theft, obstructing the 

public highway by “slow walking”, or interfering with 

vehicles or traffic equipment, if a reasonable person 

could obviously see that this could be dangerous. The 

individual appellants, who had not had a first instance 

order made against them, obtained permission to appeal 

against the Injunctions and were therefore joined as 

defendants. Friends of the Earth were permitted to 

intervene by way of written submissions.  

Appeal 

The Court of Appeal, in a unanimous judgment 

(Longmore LJ giving the leading judgment), considered 

whether the judge had: (i) been right to grant injunctions 

against persons unknown, but who would come in 

existence when they commit the anticipated tort; and (ii) 

failed adequately, or at all, to apply s12(3) Human 

Rights Act 1998 (HRA) which requires a judge making 

an interim order in which freedom of expression1 is 

https://www.gla.gov.uk/whats-new/press-release-archive/5314-dj-houghton-ltd-worst-uk-gangmaster-ever/
https://www.gla.gov.uk/whats-new/press-release-archive/5314-dj-houghton-ltd-worst-uk-gangmaster-ever/
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engaged to assess if the claimant is likely to obtain the 

relief sought at trial. 

Injunction against persons unknown is available, 

subject to safeguards 

The Court of Appeal confirmed that there was no 

conceptual or legal prohibition that would preclude an 

injunction to restrain future potentially unlawful activity 

by a category of unnamed protesters. However, it 

warned that a “court should be inherently cautious about 

granting injunctions against unknown persons” and 

“tentatively” clarified the requirements necessary for 

such an injunction as follows: 

(1) there is a sufficiently real and imminent risk of a 

tort being committed to justify quia timet relief; 

(2) it is impossible to name the persons likely to 

commit the tort unless restrained; 

(3) it is possible to give effective notice of the 

injunction, and set out the method of such notice in 

the order; 

(4) the terms of the injunction correspond to the 

threatened tort, and are not so wide that they 

prohibit lawful conduct; 

(5) the terms of the injunction are sufficiently clear and 

precise as to enable persons potentially affected to 

know what they must not do; and 

(6) the injunction has clear geographical and temporal 

limits. 

The court then applied the above requirements to each of 

the first instance injunctions.  

Injunctions against trespass and interference with 

private access roads remitted to judge 

The court found that the injunctions against: (i) trespass; 

and (ii) interfering with private access roads met the first 

five requirements above but failed to clear the last 

hurdle, as they lacked a temporal limit.  

The court then also considered s12(3) HRA, under 

which a court should only grant relief restricting 

freedom of expression before trial if it is satisfied that 

the applicant is likely to establish at trial that such 

publication of views by trespassers on a claimant’s 

property should not be allowed. It expressed concern 

that the judge had given little or no consideration to 

whether the threat of trespass was likely to be 

established at trial, which was “particularly striking” 

given that planning permission for fracking had not even 

been sought for several sites. It also acknowledged the 

need to take into account the right to freedom of 

peaceful assembly under the common law as well as 

under the European Convention on Human Rights, but 

concluded that this did not extend to a right to trespass. 

Accordingly, the court upheld injunctions: (i) and; 

(ii) but remitted them to the judge for reconsideration on 

two points: first, whether interim relief should be 

granted in light of s12(3) HRA; and secondly, what the 

appropriate duration of those injunctions should be, if 

they were maintained. 

Injunctions relating to public rights of way and 

intention to harm Ineos discharged  

The court partially allowed the appeal, lifting the 

injunctions against: (i) interfering with public rights of 

way; and (ii) conspiring to harm Ineos by unlawful 

means, concluding that they were too wide and uncertain 

in ambit. It was not clear that the restrained behaviour 

would necessarily cause damage to Ineos; moreover, the 

subjective intention of an unknown individual was 

susceptible to change. Equally, the concept of 

“unreasonably” obstructing the highway could not be 

defined in advance and “slow walking” was likewise 

undefined and too wide. 

The court cautioned that such wide-ranging injunctions 

should only be granted when events can retrospectively 

be seen to have been illegal. It warned that these 

injunctions may well have a “chilling effect” deterring 

ordinary persons from exercising legitimate rights of 

protest, as it would likely be unclear to them what they 

must not do. It emphasised that the “right of protest is 

not to be diminished by advance fear of committal 

except in the clearest of cases, of which trespass is 

perhaps the best example”. 

COMMENT 

This timely decision, hailed as a victory by campaigners 

for human rights, was handed down only a few days 



 

 

allenovery.com 26 
 

before the Extinction Rebellion climate change protests 

led to widespread disruption across London. The court 

was clearly concerned by the width of some of the 

injunctions which eroded fundamental freedoms such as 

the right to protest and freedom of speech. In 

formulating broad principles to be applied in cases such 

as these, it tried to strike an appropriate balance between 

the rights to freedom of expression and peaceful 

assembly and the rights of private companies carrying on 

legal activities. In discharging two of the orders, the 

court showed its disapproval of companies using 

draconian remedies such as injunctions to intimidate 

people from participating in lawful protests. The 

requirements put forward by the court necessary for the 

grant of injunctions against persons unknown are now 

likely to be the starting point for future applications 

against persons unknown who are thought likely to 

become protesters. In the weeks since this judgment 

was handed down it has been considered in at least four 

further cases relating to claims of trespass, 

although those subsequent judgments are not yet 

publicly available. 
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1 Under Article 10, European Convention on Human Rights. 
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Litigation Review consolidated 

index 2019 

Top finance litigation and contractual developments 

in 2019 (Jan) 

Antitrust 

Collective proceedings orders: certification threshold 

lowered: Merricks v Mastercard Incorporated & ors 

(June) 

Stand-alone cartel damages held to be arguable: 

Media-Saturn Holding GmbH & ors v Toshiba 

Information Systems (UK) Ltd & ors; Media-Saturn 

Holding GmbH & ors v Panasonic Marketing Europe 

GmbH & ors (June) 

Court upholds CMA fine for anti-competitive 

information exchange: (1) Balmoral Tanks Ltd 

(2) Balmoral Group Holdings Ltd v CMA (May) 

Arbitration 

Unnamed principal can sue under arbitration agreement 

for foreign law remedy: Filatona Trading Ltd & anr v 

Navigator Equities Ltd & ors (May) 

Conflicts 

Jurisdiction of English court upheld on basis of English 

domicile and unlawful means conspiracy claim: 

Alexander Tugushev v Vitaly Orlov & ors (June) 

Contract 

Implied terms: duty of good faith in relational contracts: 

Alan Bates & ors v Post Office Ltd (June) 

No obligation to re-price or cancel trades following 

market turbulence: CFH Clearing Ltd v Merrill Lynch 

International (June) 

Failure to use reasonable endeavours: skating on thin 

ice: Gaia Ventures Ltd v Abbeygate Helical (Leisure 

Plaza) Ltd (June) 

Practical completion: Court of Appeal provides general 

guidance: Mears Ltd v (1) Costplan Services (South 

East) Ltd (2) Plymouth (Notte Street) Ltd (3) J.R. 

Pickstock Ltd (June) 

Economic duress for lawful threats limited to bad faith 

demands: Times Travel (UK) Ltd v Pakistan Airlines 

Corporation (June) 

Default interest rate of one-month LIBOR plus 12% not 

a penalty: Cargill International Trading PTE Ltd v 

Uttam Galva Steels Ltd (May) 

Third party rights: identification of third party: Chudley 

& ors v Clydesdale Bank Plc (T/A Yorkshire Bank) 

(May) 

Breach of warranty regarding projections as labour and 

other costs not included: Triumph Controls UK Ltd & 

anr v Primus International Holding Co & ors (May) 

Brexit not a frustrating event for an EU agency’s 25-year 

lease: Canary Wharf (BP4) T1 Ltd v European 

Medicines Agency (Mar) 

Landmark benchmark manipulation claim fails: Marme 

Inversiones v Natwest Markets plc & ors (Mar) 

No duty of rationality implied in “absolute discretion” to 

demand early repayment of commercial loan: UBS AG v 

(1) Rose Capital Ventures Ltd (2) Vijay Mallya (3) 

Lalitha Mallya (4) Sidartha Vijay Mallya (Jan) 

Procuring a breach of contract: industry experience 

relevant to knowledge of contract: Michael Fielding 

Wolff v Trinity Logistics USA Inc (Jan) 

Data Protection 

Judicial guidance on data subject access requests: 

Dr Robin Rudd v John Bridle, J&S Bridle Ltd (June) 
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Disclosure 

New disclosure pilot scheme applies without exception: 

UTB v Sheffield United Ltd & ors (June) 

Disclosure obligations override foreign criminal law 

breach: Bank Mellat v HM Treasury (May) 

Company refused permission by English court to comply 

with U.S. document subpoena: ACL Netherlands BV (as 

successor to Autonomy Corporation Ltd) & 

Hewlett-Packard The Hague BV (as successor to 

Hewlett Packard Vision BV) & ors v Michael Lynch and 

Sushovan Tareque Hussain (Mar) 

Using documents disclosed in English proceedings 

to seek legal advice in related foreign  

proceedings – caution required: The ECU Group Plc v 

HSBC Bank Plc (Jan) 

Glaxo Wellcome UK Ltd & anr v Sandoz & ors (Jan) 

Insurance 

Professional indemnity insurer liable under non-party 

costs order: Various Claimants v Giambrone & Law & 

ors (Mar) 

Privilege 

“Without prejudice” communications not admissible to 

answer allegations made in pending proceedings: 

Christopher James Briggs & ors v Alexander Clay & ors 

(May) 

Legal advice privilege claims subject to “dominant 

purpose” test: R on the Application of Jet2.com Ltd v 

CAA (Mar) 

Internal communications regarding commercial 

settlement of dispute not protected by litigation 

privilege: (1) WH Holding Ltd (2) West Ham United 

Football Club Ltd v E20 Stadium LLP (Jan) 

Dual use documents did not meet “dominant purpose” 

test for litigation privilege: Sotheby’s v Mark Weiss Ltd 

(Jan)  

Procedure 

Vedanta: Supreme Court rules that Zambians can seek 

legal redress in the UK against parent company: Vedanta 

Resources PLC & anr v Lungowe & ors (May) 

Disclosure to non-party NGO of evidence relied on at 

court: British American Tobacco (UK) Ltd & ors, R (on 

the application of) v Secretary of State for Health (Mar) 

Corporate trustees – considerations in seeking 

declaratory relief: Bank of New York Mellon v Essar 

Steel India Ltd (Jan) 

Tort 

Modern slavery: directors can be personally liable for 

employee exploitation: Nerijus Antuzis & ors v DJ 

Houghton Catching Services Ltd & ors (June) 

Injunctions against unknown persons’ protest activity: 

requirements clarified: Joseph Boyd & anr v Ineos 

Upstream Ltd & 9 ors (June) 

Swaps close-out costs: auditor not responsible for 

financial consequences of decision to enter into swaps: 

Manchester Building Society v Grant Thornton UK LLP 

(Mar) 

Mining company not liable for acts of police: Kadie 

Kalma v African Minerals Ltd & ors (Mar) 

Key contacts 

If you require advice on any of the matters raised in this document, please call any of our Litigation and Dispute 

Resolution partners, your usual contact at Allen & Overy, or Karen Birch.  
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Tel +44 20 3088 0000 

Fax +44 20 3088 0088 
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