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Antitrust 
BLOW TO APPLICANTS IN UK CLASS ACTIONS AS MASTERCARD WINS RIGHT 
TO APPEAL 

The UK class action regime must take a break whilst the Supreme Court (UKSC) hears the appeal 
in Merricks v MasterCard concerning the proper approach to certification of a class action. 
Two applications for a Collective Proceedings Order (CPO) brought by organisations aiming to recover 
damages from truck manufacturers have already been adjourned. However the effect will also be felt by 
all similar CPO applicants until the law is settled by the UKSC. With the UKSC unlikely to hear the 
appeal in Merricks until Spring or Summer 2020, clarification of the law is unlikely until late 2020 or 
early 2021. This is a blow to applicants, who will be forced to sit tight until then. However, with such 
significant implications for the UK class-action regime – and with potentially billions at stake – it is 
vital that the UKSC gives a definitive ruling in Merricks. 

Introduced in 2015, the UK’s consumer rights class 
action regime allows individuals and businesses within a 
defined “class” to bring collective proceedings in the 
Competition Appeal Tribunal (CAT) for breaches of 
competition law. 

Collective proceedings may take two forms: 

− “opt-in” proceedings, where a representative brings a 
claim on behalf of identifiable persons who have 
elected to join the collective action; or 

− “opt-out” proceedings, the U.S.-style of class action 
in which the class representative can bring an action 
for collective redress on behalf of unidentified 
members of the class, provided there are members 
who have not opted-out of the collective action and 
the representative can demonstrate, amongst other 
things, a practical methodology for distributing any 
damages received amongst the class. 

To proceed to trial, the class representative must satisfy 
the CAT at an initial certification hearing that the claims 
are brought “on behalf of an identifiable class, raise 
common issues and are suitable”. “Suitability” covers a 
number of factors, including the size of the proposed 
class and whether collective proceedings are an 
appropriate means for resolution. 

A fledgling regime 

The UK class action regime has been slow to take-off. 
Concerns raised in 2015 regarding the introduction of a 
U.S.-style class-action culture have been unfounded. 
This has been partly because of the CAT’s strict 
interpretation of the test for bringing proceedings as a 
collective action. 

The most significant case so far is the application 
for “opt-out” collective proceedings brought by 
Walter Merricks MBE against MasterCard on behalf of 
more than 46 million UK consumers. The claim relates to 
the European Commission’s 2014 finding that certain 
credit card fees – known as interchange fees – were set at 
an unlawfully high level which artificially raised prices 
for British consumers over a 16 year period. 

On the face of it, the application is precisely the type of 
claim that the UK’s class action regime was developed to 
facilitate: on an individual basis, there would be little 
point in each of the 46 million consumers bringing a 
claim against MasterCard as the sums involved would not 
be worth the time and cost that litigation requires. 
Together, however, the class can make such a claim. 
The total value of damages sought is said to be over 
GBP14 billion. 

allenovery.com 2 
 



Litigation and Dispute Resolution Review | July/August 2019 

 

However in Walter Merricks v MasterCard & ors [2017] 
CAT 16, the CAT scrutinised the application and found 
that, amongst other deficiencies in the data required to 
substantiate the claim, the lack of a credible methodology 
for determining the loss suffered by each individual 
consumer (and subsequently distributing any award of 
damages) meant that it was unable to approve the 
application for a CPO. 

Movement on Merricks 

Merricks appealed to the Court of Appeal (CoA) which, 
in Merricks v Mastercard Inc [2019] EWCA Civ 674 
2019, allowed the appeal. 

It found that the CAT had placed too heavy a burden on 
the applicant at the certification stage. Problems with the 
data underpinning the claim should not have been probed 
in detail at that stage as the CAT had done. Crucially, the 
CoA held that the CAT was wrong in its approach to the 
award of damages, which could be awarded in the 
aggregate to the class, with the method of distribution 
parked until following the trial. 

The CoA rejected the CAT’s approach of conducting a 
‘mini-trial’ and held that the appropriate test at the stage 
of certification is simply whether “the claims are suitable 
to proceed on a collective basis and that they raise the 
same, similar or related issues of fact or law: not that the 
claims are certain to succeed.” 

Impact on the Trucks CPO applications 

The CPO applications brought in the Trucks proceedings 
follow a European Commission decision, published in 
2016, which held that certain truck manufacturers had 
engaged in unlawful exchanges of information between 
1997 and 2011. The truck manufacturers were fined 
EUR2.3 billion by the European Commission. 

The applications, brought by UK Trucks Claims Limited 
(UKTC) and by the Road Haulage Association (RHA), 
were due to be heard in early June 2019. 

The CoA’s landmark 2019 ruling in Merricks stopped the 
Trucks CPO applications in their tracks. Under the 
CAT’s 2017 interpretation of the rules, the UK class 
action regime appeared respondent (ie defendant) 
friendly, with applicants required to surmount a high bar 
to proceed. The CoA’s 2019 ruling has changed this. 

However, in light of MasterCard’s appeal to the UKSC, 
the CAT is wary that further guidance will emerge which 
makes it inappropriate to hear the Trucks applications on 
the basis of the CoA’s ruling. 

In particular, the CAT noted the potential for wasted 
costs should the application have to be re-heard based on 
additional guidance from the UKSC and suggested that, 
if either of the applications were allowed to proceed, this 
would result in developments to the application(s) 
(such as setting a date by which the class must be settled) 
which it would be difficult to undo. Given these fears 
over what the CAT called – quoting counsel for one of 
the truck manufacturers – problems in “unscrambling the 
egg”, the CAT adjourned the Trucks applications until 
December 2019 pending the outcome of MasterCard’s 
application for permission to appeal. Since MasterCard 
was granted permission to appeal in July 2019, the 
Trucks applications will be further delayed until the 
UKSC judgment is handed down. 

Comment 

The CAT has been left with little choice but to adjourn 
these hearings, though that will make the pill no easier to 
swallow for the RHA and UKTC. With MasterCard 
seeking to appeal to the UKSC, it was obviously not 
appropriate for the CAT to proceed with hearing the 
Trucks CPO applications until the correct approach to 
such applications is settled. The CAT’s decision to 
adjourn the Trucks CPO hearings until December, 
when (should MasterCard’s application have been 
unsuccessful) they would have been heard in full, was 
a sensible one. In the grand scheme of things, a delay 
until December would not have worried the applicants 
too much. 

Given the significant differences of approach between 
the CAT’s initial ruling and that of the CoA – and the 
wide-ranging significance of Merricks to the UK class 
action regime – it is no surprise that the UKSC wants to 
hear the arguments. This is of far greater concern to the 
RHA and UKTC – indeed all potential applicants – than a 
six month adjournment. 
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The outcome of this will be a pause on the CAT hearing 
whether to certify not just the Trucks CPO applications, 
but all similar CPO applications until the law is settled by 
the UKSC. With the UKSC unlikely to hear the appeal 
until Spring or Summer 2020, clarification of the law is 
unlikely until late 2020 or early 2021. This is a blow to 
applicants, who will be forced to sit tight until then. 

However, with such significant implications for the UK 
class-action regime – and with potentially billions at 
stake – it is vital that the UKSC gives a definitive ruling 
in Merricks. 

 

 Oliver Troen 
Associate 
Litigation & Investigations – London 

Contact 
Tel +44 20 3088 1130 
oliver.troen@allenovery.com 

Confidence 
SHOULD I BREACH CONFIDENTIALITY TO REPORT SUSPECTED CRIMINALITY? 

Saab & anr v Dangate Consulting Ltd & ors [2019] EWHC 1558 (Comm), 20 June 2019 

A recent case throws up some interesting issues concerning when it is OK (and when it is not OK) 
to breach confidence in order to report suspected criminality. The case concerned some private 
investigators who decided to report their clients for suspected criminal conduct, rather than keep 
confidential the results of their investigation

Private investigators disclose information to 
regulators and law enforcement agencies 

The claimants in this case are the owners of FBME Bank 
(the Bank). In 2014, the U.S. regulator FinCEN sent the 
Bank a notice alleging money laundering. Soon after, the 
Cyprus branch of the Bank was taken over by the Central 
Bank of Cyprus (the CBC). The owners of the Bank then 
engaged two private investigators to conduct an 
independent internal investigation into the allegations in 
the FinCEN notice. 

The private investigators signed a retainer containing 
strict confidentiality provisions with Quinn Emanuel 
Urquhart & Sullivan (Quinn Emanuel) (on behalf of the 
owners of the Bank). At the end of the retainer the private 
investigators gave documents and information from the 
Bank to FinCEN, the CBC and other law enforcement 
agencies. They believed they could disclose the 
information because they considered that they had 
identified serious alleged criminal conduct. The owners 

of the Bank sued the private investigators for breach of 
confidence. The claimants dispute both the FinCEN 
allegations and that the disclosed materials were evidence 
of criminality. 

The importance of express confidentiality agreements 

The engagement letter contained five key obligations in 
relation to confidential information. These were: 

(1) To keep the information confidential. 

(2) To tell Quinn Emanuel before disclosing any 
confidential information to third parties. 

(3) To tell Quinn Emanuel if any confidential 
information had been disclosed to third parties 
without consent. 

(4) To refuse to produce confidential information in 
response to a request from a third party. 

(5) To deliver up confidential documents if requested by 
Quinn Emmanuel or the owners of the Bank. 
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The court was asked to decide whether the express 
confidentiality obligation (on top of the common law 
duty of confidence) meant the private investigators 
were under an enhanced duty to keep the information 
confidential, and concluded that it did. The court didn’t 
give further guidance on what this enhanced duty might 
look like in practice but commented that it added a 
further element of weight in the balance between 
maintaining confidentiality and disclosure. 

The defence of iniquity – a distinction between 
regulators and law enforcement agencies 

In relation to the alleged breach of the duty to keep the 
information confidential, the private investigators relied 
on the public interest defence. It was common ground 
that the starting point when looking at the public interest 
defence is the “defence of iniquity”. 

The Bank was based in Tanzania with its main branch in 
Cyprus. The court commented that disclosure of 
information relating to the legality of the Bank’s conduct 
to regulators in those countries could, in theory, attract 
the public interest defence. The court was willing to 
assume that disclosures to regulators in the UK and U.S. 
may fall within the scope of the iniquity defence because 
of the broad influence of those regulators (meaning a 
relevant public interest could exist). However, the court 
drew a distinction between regulators and law 
enforcement agencies in the UK and U.S., finding that 
disclosures to law enforcement agencies were not capable 
of attracting the defence of public interest and were 
therefore a breach of confidence. 

Notification and deliver-up provisions 

The court concluded that the public interest defence 
could not apply to the notification and deliver-up 
provisions of the confidentiality agreement. As a result 
the private investigators were found to be in breach of 
those provisions. 

Less is more when making a disclosure 

The problem the private investigators faced in making 
out their public interest defence was that the disclosures 

they had made were broad and far reaching and lacked 
focus on the individual allegations. It was virtually a 
“document dump” of all the information they had 
gathered while conducting the internal investigation. 
This meant that they were forced to advance a case of 
public interest which covered the whole of the disclosure. 
If the disclosure had been more focussed, the court 
felt some of it might have been justified on public 
interest grounds. 

So: should I breach confidentiality to report 
suspected criminality? 

There is no general duty to report suspicions or 
knowledge of criminality by a third party. There are 
some specific duties however, for example on those 
who operate in the regulated sector, to report suspicions 
of money laundering or terrorist financing. For others, 
whether or not to report suspicions is a matter of choice. 

A party, on whom there is no obligation to make a report 
but who is nonetheless considering making a disclosure 
in breach of a duty of confidentiality, should seek legal 
advice first, even if they believe that disclosure is in the 
public interest. The party must consider to whom the 
information would be disclosed and whether there is a 
genuine public interest in respect of the specific 
information being disclosed. Disclosure should be 
targeted and must evidence the allegation made. 

On the flip side, if a party is disclosing sensitive 
information to third parties, they should enter into 
express confidentiality agreements which include 
notification and deliver-up provisions. If their 
confidential information is later disclosed, this is likely 
to mean the defence of public interest disclosure is 
harder to establish (and is not available in respect of 
breaches of the notification and deliver-up provisions). 

 

 Rachel Donelan 
Associate 
Litigation & Investigations – London 

Contact 
Tel +44 20 3088 2502 
rachel.donelan@allenovery.com 
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Conflicts of Law 
NEW HAGUE CONVENTION ON ENFORCEMENT OF FOREIGN JUDGMENTS – A 
“GAMECHANGER” IN INTERNATIONAL DISPUTE RESOLUTION? 

On 2 July 2019 the Hague Conference on Private International Law announced the conclusion of a new 
international convention, the Hague Convention on the Recognition and Enforcement of Foreign 
Judgments in Civil or Commercial Matters (the Judgments Convention). It requires Contracting States 
to recognise and enforce judgments given in civil or commercial matters in other Contracting States, 
and is intended to operate as a sister instrument to the Hague Convention on Choice of Court 
Agreements 2005. We look at the key provisions and consider the practical impact for commercial 
parties engaged in cross-border business.  

What types of judgment are in scope? 

The definition of “judgment” in the Judgments 
Convention is, on the face of it, very wide, covering 
“any decision on the merits given by a court”, including 
both money and non-money judgments and costs rulings 
(where the underlying decision falls within the scope of 
the Judgments Convention). 

However, not all judgments in the civil and commercial 
context are in scope: 

− There are subject matter exclusions relating to 
insolvency, the validity of companies and the 
decisions of their organs, intellectual property, 
privacy and certain antitrust matters. This means 
that judgments in these subject areas will not be 
subject to recognition and enforcement under the 
Judgments Convention. 

− Arbitration and related proceedings are excluded. 

− Interim measures of protection are not 
considered “judgments”. 

− Judgments for damages that do not compensate a 
party for actual loss (eg judgments for exemplary or 
punitive damages) are not enforceable. 

− The judgment will only be recognised abroad if it 
has effect in the jurisdiction in which it was given 
(the state of origin) and will only be enforced abroad 
if it is enforceable in the state of origin. 

− The Judgments Convention will only apply to a 
judgment if, at the time the proceedings were 
instituted in the state of origin, the Judgments 
Convention had effect between the state of origin 
and the state in which recognition or enforcement 
is sought. 

Jurisdictional requirement 

A judgment must meet one of the jurisdictional 
requirements set out in Article 5 of the Judgments 
Convention to be eligible for recognition or enforcement. 
There are some familiar concepts here relating to 
residency, consent to jurisdiction, place of performance 
of a contractual obligation and jurisdiction agreements. 
By way of example, a judgment will be eligible if:  

− the person against whom recognition is sought was 
habitually resident in the state of origin, was the 
claimant in the proceedings in the state of origin or 
consented to the jurisdiction of the courts of the state 
of origin during the course of the proceedings; 
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− the judgment ruled on a contractual obligation and 
the court that gave the judgment was in the state of 
the place of performance of that obligation; or 

− the judgment was from a court “designated in an 
agreement…other than an exclusive choice of court 
agreement” (provided the agreement was in writing 
or documented in writing or in another form that is 
subsequently accessible). Exclusive choice of 
court agreements are out of scope as these are 
covered by the Hague Convention on Choice of 
Court Agreements. 

Scope to limit the application of the 
Judgments Convention 

The Judgments Convention provides for a number of 
circumstances in which a Contracting State may make 
declarations that limit its application. For example, a state 
with a strong interest in not applying the Judgments 
Convention to a specific matter can declare that it will 
not apply the Judgments Convention to that matter. 
That declaration will have effect both in the relevant state 
itself and also in other Contracting States, who need not 
apply the Judgments Convention to judgments from the 
relevant state with regard to that matter. 

A Contracting State can also refuse to have a reciprocal 
relationship with another Contracting State. It can do 
this by notifying the depositary that ratification by 
another state should not have the effect of establishing 
relations between them, in which case the Judgments 
Convention will have no effect as between those two 
Contracting States. 

There are also provisions that make it clear that the 
Judgments Convention will not affect the application 
of other treaties where certain criteria are met, eg where 
the treaty in question was concluded before the 
Judgments Convention. 

When can recognition or enforcement be refused? 

Where a judgment is on the face of it enforceable under 
the Judgments Convention, it must be recognised and 
enforced without any review of the merits. There are only 
limited grounds on which recognition or enforcement can 
be refused. These grounds include where, broadly, there 
was improper notice of the proceedings, where the 

judgment was obtained by fraud or where recognition or 
enforcement would be manifestly incompatible with 
public policy. Enforcement may also be refused if the 
proceedings in the state of origin were contrary to an 
agreement to determine disputes in a different 
jurisdiction or, in certain cases, if the judgment is 
inconsistent with another judgment. 

What impact will the Judgments Convention have 
in practice? 

The Hague Conference has stated that the Judgments 
Convention should reduce costs, promote access to 
justice, facilitate multi-lateral trade and promote the 
better management of transaction and litigation risk. 
The Hague Conference is certainly optimistic about the 
Judgments Convention’s potential impact, describing it a 
“a true gamechanger in international dispute resolution”. 

The Judgments Convention certainly has the potential to 
meet these ambitious objectives and to be of real benefit 
to commercial parties involved in cross-border business: 

− It provides a simple route to recognition and 
enforcement without a merits review and subject to 
only limited grounds for refusal. 

− It has the potential to harmonise to a significant 
extent (although not fully, given the exclusions and 
scope for declarations) what would otherwise be a 
fragmented analysis for parties looking at 
enforcement risk across multiple jurisdictions. 

− If the UK and the EU27 sign up, it could be a helpful 
fix for any residual concerns regarding the 
enforcement of English judgments in the EU27 in the 
event of a no-deal Brexit. 

− While commercial parties with assets in Contracting 
States may find that they are slightly more exposed 
to foreign judgment enforcement risks than is 
currently the case, the checks and balances that 
are built in to the Judgments Convention should 
mitigate to a significant extent any concerns that 
might arise regarding the enforcement of rogue or 
penal judgments or those given in the absence of 
due process. 
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The Judgments Convention will only really be a 
“gamechanger”, however, if ratification is sufficiently 
widespread and takes places relatively quickly. Fourteen 
years after the Hague Convention on Choice of Court 
Agreements was concluded, only the EU, Mexico, 
Montenegro and Singapore have ratified. Although 
awareness of the potential benefits of multilateral 
enforcement treaties has arguably increased since the 
Choice of Courts Convention was concluded, it is 
nevertheless likely to be some time before the Judgments 
Convention has enough signatories to have a real impact.  

It will be longer still before it comes close to rivalling 
the 1958 New York Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards, with its 
159 contracting states. To date, only Uruguay has 

signed up to the Judgments Convention, and the position 
of other Hague Conference states in relation to 
ratification is unclear, so this is one to keep an eye on 
over the next few years. Of particular interest will be 
whether states that are now active in international trade 
but have historically not been parties to bilateral or 
multilateral enforcement treaties, choose to participate. 
The PRC will be one to watch. 

 

 Karen Birch 
Counsel 
Litigation – London 

Contact 
Tel +44 20 3088 3737 
karen.birch@allenovery.com 

Contract 
TERMINATION BASED ON DISSOLUTION OF COUNTERPARTY 

Bridgehouse v BAE Systems [2019] EWHC 1768 (Comm), 11 July 2019 

A termination notice based on a company being dissolved remained effective despite the company 
being restored to the register.

BAE agreed to procure the sale, by one of its 
subsidiaries, of two airfields for GBP93 million to 
Bridgehouse. BAE was able to terminate the agreement if 
Bridgehouse was struck off the register or dissolved. As a 
result of failing to file its accounts, Bridgehouse was duly 
stuck off. BAE served a notice of termination. 
Subsequently, however, after an application to the 
registrar, Bridgehouse was restored to the register. 
Was the termination valid? 

Bridgehouse pointed to the Companies Act 2006 which 
states that a restored company “is deemed to have 
continued in existence as if it had not been dissolved or 
struck off the register”. Statute, it said, created a fiction 
whereby the parties should act as if it had always existed 
and never been struck off. 

The court agreed the provision in the Companies Act was 
mandatory and wide-ranging but said it wasn’t universal. 

The court’s powers could place a company “as nearly as 
may be” to the previous position, but not if this created 
an absurdity. Undoing a unilateral action of BAE was 
deemed a step too far (if not absurd, then anomalous and 
potentially unjust). 

The court also considered a couple of further issues on a 
hypothetical basis: 

− Was it possible for BAE and Bridgehouse to 
“contract out” of the Companies Act? Following 
Johnson v Moreton (HL, 1980), the court decided 
that, since there was a public policy behind the 
deeming provision in the Companies Act, it was not 
permissible to contract out. 

− Was the termination by BAE immediately 
effective? Bridgehouse argued it was difficult to 
see why the parties would have intended BAE to 
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be able to take the “very draconian” step of 
terminating the agreement immediately upon 
Bridgehouse being struck off. Provided Bridgehouse 
was restored to the register within a reasonable time, 
it said, no prejudice was suffered. The court 
disagreed. The wording was clear. There was no 
context that could justify Bridgehouse’s reading. 
Equally a term could not be implied to aid 
Bridgehouse since this would be being done with 
the benefit of hindsight. 

 

 Jason Rix 
Senior Professional Support Lawyer 
Litigation – London 

Contact 
Tel +44 20 3088 4957 
jason.rix@allenovery.com 

 

 

 Samuel Webb 
Trainee 
Litigation – Employment – London 

Contact 
Tel +44 20 3088 1622 
sameul.webb@allenovery.com 

FORCE MAJEURE, CAUSATION AND DAMAGES 

Classic Maritime Inc v Limbungan Makmur SDV BHD & anr [2019] EWCA Civ 1102, 27 June 2019 

The Court of Appeal overturned the High Court and awarded substantial damages for breach even 
though performance ultimately would not have been possible due to a flood. The defendant  had 
actually breached the contract, so damages were payable to put the claimant in the position it would 
have been in had delivery of ore taken place irrespective of whether this would, in hindsight, have been 
impossible due to the flooding. The court said the position would have been different if there had been 
an anticipatory (not an actual) breach.

Limbungan failed to deliver iron ore to Classic Maritime 
when a flood shut down the mine producing the ore. 
The High Court, had held that to rely on the clause in 
question that carved out liability for these type of events, 
Limbungan had to establish that “but for” the flooding it 
would have delivered the ore. On the facts, Limbungan 
would not have been ready and willing to provide the 
cargo even if there had been no flood, so could not 
rely on the clause. However Limbungan only had to pay 
nominal damages because, as a result of the flooding, 
Limbungan would not have been able to deliver the ore 
in any event. 

Much of the debate before the High Court had centred on 
whether the clause was 

− a “contractual frustration clause” that automatically 
cancelled future contractual obligations; 

− an “exceptions clause” that excluded or limited 
liability for breach; or 

− a “force majeure clause” that is typically concerned 
with events which have an impact on a party’s ability 
to perform whether or not that party would in fact 
have performed. 

The Court of Appeal took a more holistic approach 
noting that “what matters is not the label but the content” 
of the clause. Ultimately, the Court of Appeal agreed 
with the High Court’s conclusion that the wording of the 
clause required Limbungan to establish that its failure to 
fulfil the contract was “resulting from” the dam burst, 
which it could not. 

However, the Court of Appeal disagreed with the High 
Court’s approach to damages and found that substantial 
damages were due to Classic Maritime. The difference 
between actual breach and anticipatory breach was 
central to this conclusion. Anticipatory breach occurs 
when one party is unwilling to fulfil the contract. 
Therefore, damages to the innocent party may be reduced 
if subsequent events mean that they would not have 
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suffered loss even if the other party had been willing to 
perform the contract. In this case, Limbungan had 
actually breached the contract, so damages were payable 
to put Classic Maritime in the position it would have 
been in had delivery of ore taken place irrespective of 
whether this would, in hindsight, have been impossible 
due to the flooding. 

 

 

 Jason Rix 
Senior Professional Support Lawyer 
Litigation – London 

Contact 
Tel +44 20 3088 4957 
jason.rix@allenovery.com 

 

 

 Laurence Ridgway 
Trainee 
Banking – London 

Contact 
Tel +44 20 3088 1631 
laurence.ridgway@allenovery.com  

DAMAGES UNDER SPA CAPABLE OF BEING MORE THAN PURCHASE PRICE 

116 Cardamon Ltd v Alan Ramsay Macalister & anr [2019] EWHC 1200 (Comm), 15 May 2019 

The High Court ordered the full purchase price be paid by way of damages for breach of accounting 
warranties in a share purchase agreement. The court followed the general rule in the context of breach 
of warranty claims that a claimant should be put in the position it would have been in had the 
information warranted been true, which required a comparison between the true value of the company 
and its value “as warranted”. Interestingly, however, in doing so, the court found that the value of the 
company “as warranted” was greater than the purchase price – in part due to the discounted sale.

− Cardamon, an investment company, purchased all 
the shares in Motorplus, an insurance company, from 
its founders, the MacAlisters, for approximately 
GBP2.4m. The sale was quick and without due 
diligence, partly because a management buyout was 
feared. The share purchase agreement contained 
warranties by the MacAlisters as to the truth, 
fairness, accuracy and proper preparation of 
Motorplus’ statutory accounts. Warranty claims 
were capped at the purchase price and the first 
GBP500,000 of any claim was irrecoverable under 
a de minimis provision. 

− When Cardamon discovered that Motorplus had been 
effectively insolvent at the time of purchase 
(contrary to the impression given by the accounts), 
it claimed for breach of the accounting warranties. 
The court agreed with Cardamon that, to a 
substantial degree, Motorplus’ liability to pay 

certain claims had been underprovided for in the 
statutory accounts. 

− In calculating damages, the court followed the 
general rule in the context of breach of warranty 
claims, seeking to put Cardamon in the position it 
would have been in had the information warranted 
been true. This required a comparison between the 
true value of Motorplus and its value “as warranted”. 

− Two interesting points arose in relation to the 
calculation of damages: 

– First, the court was clearly prepared to adopt a 
pragmatic and flexible approach. Here, the 
calculation of Cardamon’s loss (ie the extent of the 
underprovision in the statutory accounts) was 
complicated because the opening position in those 
accounts was likely also inaccurate. The evidence 
was inconclusive on this point, but this did not lead 
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the court to dismiss Cardamon’s claim. Rather, the 
court (in line with the authorities) considered that it 
should assess the damages as best it could on the 
available evidence given that Cardamon had suffered 
substantial loss. Moreover, the court, rejecting other 
calculation methods for various reasons, was 
prepared to carry out the calculation itself. 

− Second, contrary to the MacAlisters’ position, the 
court did not consider that the value of Motorplus 
“as warranted” was equal to the purchase price. This 
was informed by the experts’ views and the fact that 
Motorplus had been sold at a discount. Both experts 
determined that the value “as warranted” was more 
than GBP500,000 over the purchase price, so the 
court disregarded the de minimis provision and 
awarded damages equal to the contractual cap of the 
purchase price. 
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Crime 
PARENT COMPANY ATONES FOR CRIMES OF A SUBSIDIARY 

SFO v Serco Geografix Ltd, U20190413, 7 July 2019  

The fifth Deferred Prosecution Agreement, between the SFO and Serco Geografix Ltd, is the first in 
which a parent company has undertaken to pay a penalty and oversee a group wide reinforcement of its 
compliance programme even though it was not liable for the underlying fraud and false accounting by 
its subsidiary. Also worthy of note are the judge’s comments on public procurement, the extent of the 
cooperation on witness interviews, and the approach to naming individuals.

Electronic tagging contracts 

“Serco” provides public sector services in the UK. 
In 2004, a Serco group company (Serco Ltd) signed 
contracts with the Home Office (and later the Ministry 
of Justice) to provide electronic tags for convicted 
and bailed potential offenders. Serco Ltd fulfilled the 
contracts through a wholly owned subsidiary, 
Serco Geografix Ltd (Serco Geografix). 

During procurement, Serco Ltd had to demonstrate 
that the Home Office was getting value for money. It did 
so by submitting a forecast profit margin of 14%. 

Where unanticipated cost efficiencies were achieved, 
the contracts said that Serco Ltd would pass on 50% of 
the savings to the Government. To assess whether this 
clause was triggered, Serco Ltd provided details of its 
actual revenues and costs every six months. 

Costs fabricated to charge against increased profits 

Two years into the contracts, it became clear to Serco Ltd 
that its profit margin was 24%, well above the 14% it had 
predicted. To avoid having to share the additional profit 
with the Government, costs incurred by other parts of 
the group’s business (mainly Serco Geografix), were 
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“re-charged” to Serco Ltd. However, by 2011 Serco 
Geografix had no further costs to recharge to Serco 
Limited, so Serco Geografix began fabricating costs. 
It also created false accounting records to hide the fraud. 

SFO becomes involved 

The Ministry of Justice referred Serco Ltd to the SFO in 
2013, concerned that the company had been paid for 
providing tags to non-existent individuals. Serco Ltd’s 
parent company, Serco Group PLC (PLC), when looking 
into these allegations, found emails indicating accounting 
manipulation between Serco Geografix and Serco Ltd. 
PLC reported this to the SFO. The SFO investigation into 
accounting manipulation and fraud has culminated in the 
recent Deferred Prosecution Agreement between the SFO 
and Serco Geografix (now dormant), with a separate 
undertaking by PLC. The undertaking obliges PLC, 
inter alia, to be responsible for a large penalty 
and oversee a group wide reinforcement of its 
compliance programme. 

Financial penalty – consistent approach to 
previous DPAs 

The calculation of the penalty in the Serco DPA is 
consistent with what we have seen in previous DPAs. 
The total financial penalty was GBP19.2m plus the 
SFO’s costs, as follows: 

− The total profit made by Serco Ltd above the 14% 
margin figure was GBP35.6m. The Ministry of 
Justice’s loss (and gain by Serco Ltd) was therefore 
GBP12.8.  

− A culpability multiplier of 300% was applied to the 
loss due to the fraud.  

− A discount of 50% was applied due to the 
cooperation shown by PLC during the 
SFO’s investigation.  

− As PLC had previously settled a civil claim with the 
Ministry of Justice for GBP20m (of which 
GBP13.1m was considered to cover the period of the 
proposed indictment), no further element of 
compensation was included in the fine. 

The multiplier of 300% is the same as applied in the 
Standard Bank DPA (which related to bribery by a 
Tanzanian sister company of a UK bank) and Tesco 

(which related to false accounting too). The highest 
multiplier we have seen so far was in relation to some of 
the elements of the Rolls Royce DPA fine (325%). 

Serco got a higher discount for cooperation than 
Standard Bank (33%) and the same as Rolls Royce 
and Tesco (50%). 

Corporate structures – parental responsibility 

This is the first DPA which involves a group company 
(the parent) taking on substantial obligations, even 
though it is not liable for the underlying wrongdoing. 
Under a separate undertaking, responsibility falls on PLC 
for the payment of the financial penalty and to undertake 
the obligations required under the Serco DPA – ensuring 
that these are implemented by its subsidiaries. 

In the 2015 Standard Bank DPA, Standard Bank plc 
signed the DPA because it was legally on the hook for 
failing to prevent bribery (under s7 Bribery Act 2010) by 
a Tanzanian sister company involved in a joint mandate, 
even though, as the judge accepted, it had no interest, 
oversight or control over its sister company. 

Contrast the Serco case, where the parent company 
(PLC) agreed to undertake obligations under the 
DPA despite not being legally responsible for the 
underlying wrongdoing. 

The judgment states that: 

− Serco Ltd was the beneficiary of the fraud, but that 
“currently” no “directing mind and will” of Serco 
Ltd can be shown to have been involved in the fraud. 
So, Serco Ltd is not party to the DPA. 

− The evidence demonstrates that ‘directing mind and 
will’ individuals within Serco Geografix were party 
to the fraud. This attaches potential criminal liability 
to Serco Geografix, which is party to the DPA, but is 
a dormant company with no assets. 

Step in the parent company (PLC), which was not party 
to the fraud but ended up being responsible for the 
penalty anyway. The self reporting and cooperation was 
also from PLC. The court noted the significant 
remediation at PLC and at group level. 
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The judge remarked “The obligations accepted by Serco 
Group PLC are a key component of the DPA….. It is an 
important development in the use of DPAs.” 

Ongoing public procurement relationship at stake? 

Could PLC in theory have walked away? Very unlikely, 
for a variety of reasons, not least that there must have 
been a concern that should PLC not do the “right thing”, 
it and other Serco group companies would risk losing 
valuable on-going and future MOJ contracts worth far 
more than the penalty incurred under the DPA. 

A company may prefer a DPA in the hope that it means 
that it can continue to bid for public contracts. The Public 
Contracts Regulations 2015 provide for discretionary or 
mandatory debarment in certain situations. They also 
provide for “self-cleansing” by which a company can 
provide that it has taken appropriate remedial action 
sufficient to satisfy the contracting authority that it has 
demonstrated its reliability. 

The judge stressed that, regardless of whether there is a 
criminal conviction or a DPA, it is for the Government 
(not the court) to decide whether the evidence of the 
remedial action is sufficient and whether it would be 
appropriate to exercise the discretion available via the 
self-cleansing provisions. The judge’s approval of the 
DPA is just approval of the “facts admitted” – it is not a 
determining factor in the exercise of discretion by the 
government on debarment. 

Agreeing not to interview witnesses in internal 
corporate investigation 

PLC was considered to have undertaken substantial co-
operation with the investigation by the SFO. It agreed not 
to interview witnesses during the internal investigation, 
and instructed an independent law firm to conduct a full 
document review and provided the SFO with a detailed 
report on its findings. It gave unrestricted access to the 
email accounts of its employees and former employees 
and was proactive in disclosing material, including some 
privileged accounting materials. 

The subject of ‘first account’ interviews has been 
controversial in the past. Many companies will want to 
interview some witnesses on first hearing allegations of 
wrongdoing, in order to find out whether there is any 

substance to the allegations. The SFO has previously 
been very keen however that a company does not “churn 
up the crime scene”. However, the new Director of the 
SFO, Lisa Osofsky, recently expressed the view that 
companies should do some ‘legwork’ before reporting to 
the SFO.1 

In this case, PLC uncovered incriminating documentary 
evidence – emails that showed accounting manipulation. 
This was probably enough for it to decide whether there 
were sufficient grounds to self report. So, agreeing not to 
interview witnesses was not a difficult decision in this 
case, because of the incriminating emails. In other cases, 
where documentary evidence has not yet been uncovered, 
it is likely that a company will need to make some 
enquiries of employees. However, it may then 
subsequently agree with the SFO an approach regarding 
any further interviews. 

Treatment of individuals 

Specifically naming individuals or referring to their 
alleged conduct in publicly available DPA Statements 
of Fact can have a huge impact on individuals. 

The 2017 Tesco DPA and Statement of Facts were not 
published until after the very public acquittal of three 
former Tesco executives. Despite their acquittals, the 
Statement of Facts (agreed before the trials of the 
individuals, but published afterwards) was drafted on 
the premise that the individuals were guilty of the same 
offences for which they were later acquitted. 

On Tuesday 29 July it was reported that three senior 
individuals at Sarclad Ltd, an industrial equipment 
supplier, have been acquitted of bribery. Sarclad entered 
into the SFO’s second DPA (anonymised, due to 
reporting restrictions, as “YZ Ltd”) in 2016. The Sarclad 
DPA and Statement of Facts have also just been 
published – naming the three individuals. 

There are very serious concerns about the lack of 
recourse for individuals who are acquitted but who 
remain tarnished by statements made about them in a 
publicly available DPA. 

The Serco Geografix individuals who remain under 
investigation have not been named in the Serco DPA, 
which has already been made public. The Statement of 
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Facts has been ordered to remain confidential until 
charging decisions have been made. It remains to be seen 
whether it names individuals. 

At present, an individual under SFO investigation does 
not have the right to make representations on what is 
written about him/her in a DPA Statement of Facts. 
Contrast the Enterprise Act 2002, which allows for 
representations to be made by an individual impacted by 
Statements of Objections within the cartel/competition 
regime, and similar provisions following FCA v Macris 
exist within the FCA regime. The ability to make 
representations is especially pertinent in cross-border 
cases where individuals in other jurisdictions may face 
prosecution or other adverse consequences in their home 
jurisdiction after being named in a UK DPA.
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1  GIR Live Women in Investigations conference – London, 
12 June 2019. 
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Litigation Review consolidated 
index 2019 

Top finance litigation and contractual developments 
in 2019 (Jan) 

Antitrust 

Blow to applicants in UK class actions as Mastercard 
wins right to appeal (July/Aug) 

Collective proceedings orders: certification 
threshold lowered: Merricks v Mastercard Incorporated 
& ors (June) 

Stand-alone cartel damages held to be arguable: 
Media-Saturn Holding GmbH & ors v Toshiba 
Information Systems (UK) Ltd & ors; Media-Saturn 
Holding GmbH & ors v Panasonic Marketing Europe 
GmbH & ors (June) 

Court upholds CMA fine for anti-competitive 
information exchange: (1) Balmoral Tanks Ltd (2) 
Balmoral Group Holdings Ltd v CMA (May) 

Arbitration 

Unnamed principal can sue under arbitration agreement 
for foreign law remedy: Filatona Trading Ltd & anr v 
Navigator Equities Ltd & ors (May) 

Confidence 

Should I breach confidentiality to report suspected 
criminality?: Saab & anr v Dangate Consulting Ltd 
& ors (July/Aug) 

Conflicts 

New Hague convention on enforcement of foreign 
judgments – a “gamechanger” in international dispute 
resolution? (July/Aug) 

Jurisdiction of English court upheld on basis of English 
domicile and unlawful means conspiracy claim: 
Alexander Tugushev v Vitaly Orlov & ors (June) 

Contract 

Termination based on dissolution of counterparty: 
Bridgehouse v BAE Systems (July/Aug) 

Force majeure, causation and damages: Classic 
Maritime Inc v Limbungan Makmur SDV BHD & anr 
(July/Aug) 

Damages under SPA capable of being more than 
purchase price: 116 Cardamon Limited v Alan Ramsay 
Macalister & anr (July/Aug) 

Implied terms: duty of good faith in relational contracts: 
Alan Bates & ors v Post Office Ltd (June) 

Failure to use reasonable endeavours: skating on thin 
ice: Gaia Ventures Ltd v Abbeygate Helical (Leisure 
Plaza  Ltd (June) 

Practical completion: Court of Appeal provides general 
guidance: Mears Ltd v (1) Costplan Services (South 
East) Ltd (2) Plymouth (Notte Street) Ltd  
(3) J.R. Pickstock Ltd (June) 

Economic duress for lawful threats limited to bad faith 
demands: Times Travel (UK) Ltd v Pakistan Airlines 
Corporation (June) 

Default interest rate of one-month LIBOR plus 12% not 
a penalty: Cargill International Trading PTE Ltd v 
Uttam Galva Steels Ltd (May) 

Third party rights: identification of third party: Chudley 
& ors v Clydesdale Bank Plc (T/A Yorkshire Bank) 
(May) 

Breach of warranty regarding projections as labour and 
other costs not included:  Triumph Controls UK Ltd & 
anr v Primus International Holding Co & ors (May) 

Brexit not a frustrating event for an EU agency’s 25-year 
lease: Canary Wharf (BP4) T1 Ltd v European 
Medicines Agency (Mar) 
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Landmark benchmark manipulation claim fails: Marme 
Inversiones v Natwest Markets plc & ors (Mar) 

No duty of rationality implied in “absolute discretion” to 
demand early repayment of commercial loan: UBS AG v 
(1) Rose Capital Ventures Ltd (2) Vijay Mallya 
(3) Lalitha Mallya (4) Sidartha Vijay Mallya (Jan) 

Procuring a breach of contract: industry experience 
relevant to knowledge of contract: Michael Fielding 
Wolff v Trinity Logistics USA Inc (Jan) 

Crime 

Parent company atones for crimes of a subsidiary: SFO v 
Serco Geografix Ltd (July/Aug) 

Data Protection 

Judicial guidance on data subject access requests: 
Dr Robin Rudd v John Bridle, J&S Bridle Ltd (June) 

Disclosure 

New disclosure pilot scheme applies without exception: 
UTB v Sheffield United Ltd & ors (June) 

Disclosure obligations override foreign criminal law 
breach: Bank Mellat v HM Treasury (May) 

Company refused permission by English court to comply 
with U.S. document subpoena: ACL Netherlands BV 
(as successor to Autonomy Corporation Ltd) & 
Hewlett-Packard The Hague BV (as successor to 
Hewlett Packard Vision BV) & ors v Michael Lynch 
and Sushovan Tareque Hussain (Mar) 

Using documents disclosed in English proceedings to 
seek legal advice in related foreign proceedings – 
caution required: The ECU Group Plc v HSBC Bank Plc 
(Jan) 

Glaxo Wellcome UK Ltd & anr v Sandoz & ors (Jan) 

Insurance 

Professional indemnity insurer liable under non-party 
costs order: Various Claimants v Giambrone & Law 
& ors (Mar) 

Privilege 

“Without prejudice” communications not admissible 
to answer allegations made in pending proceedings: 
Christopher James Briggs & ors v Alexander Clay & ors 
(May) 

Legal advice privilege claims subject to “dominant 
purpose” test: R on the Application of Jet2.com Ltd 
v CAA (Mar) 

Internal communications regarding commercial 
settlement of dispute not protected by litigation 
privilege: (1) WH Holding Ltd (2) West Ham United 
Football Club Ltd v E20 Stadium LLP (Jan) 

Dual use documents did not meet “dominant purpose” 
test for litigation privilege: Sotheby’s v Mark Weiss Ltd 
(Jan)  

Procedure 

Vedanta: Supreme Court rules that Zambians can seek 
legal redress in the UK against parent company: Vedanta 
Resources PLC & anr v Lungowe & ors (May) 

Disclosure to non-party NGO of evidence relied on at 
court: British American Tobacco (UK) Ltd & ors, 
R (on the application of) v Secretary of State for Health 
(Mar) 

Corporate trustees – considerations in seeking 
declaratory relief: Bank of New York Mellon v Essar 
Steel India Ltd (Jan) 

Tort 

Modern slavery: directors can be personally liable for 
employee exploitation: Nerijus Antuzis & ors v DJ 
Houghton Catching Services Ltd & ors (June) 

Injunctions against unknown persons’ protest activity: 
requirements clarified: Joseph Boyd & anr v Ineos 
Upstream Ltd & 9 ors (June) 

Swaps close-out costs: auditor not responsible for 
financial consequences of decision to enter into swaps: 
Manchester Building Society v Grant Thornton UK LLP 
(Mar) 

Mining company not liable for acts of police: 
Kadie Kalma v African Minerals Ltd & ors (Mar) 
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Key contacts 

If you require advice on any of the matters raised in this document, please call any of our Litigation and Dispute 
Resolution partners, your usual contact at Allen & Overy, or Karen Birch.  
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