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EDITORIAL 

In a much anticipated judgment on the application of CPR r3.9 and relief from sanctions 
(Denton & ors v TH White Ltd), the Court of Appeal has set out guidance on the 
approach that should be taken when a party seeks relief from sanctions. Commenting on 
the controversial backdrop to this appeal, the Master of the Rolls noted "we think that the 
judgment in Mitchell has been misunderstood and is being misapplied by some courts. It 
is clear that it needs to be clarified and amplified in certain respects", whilst Lord Justice 
Jackson observed "The new rule 3.9 is intended to introduce a culture of compliance … 
It is not intended to introduce a harsh regime of almost zero tolerance". As Jason Rix 
notes in his commentary on this appeal, notwithstanding the apparent rebalancing 
exercise by the Court of Appeal, the fact remains that compliance with court deadlines 
(eg the service of witness statements or filing Precedent H) is an area of increased 
scrutiny by the courts and thus a heightened risk area for litigators (see Procedure). 

In this edition we also cover two decisions of particular note for finance parties. First, we 
discuss a recent disclosure order made by the English court in Credit Suisse Trust & anr 
v Banca Monte Dei Pasche Di Siena where the court required two London branches of 
Italian banks to provide information about a customer where the information (and the 
relevant banking activity) was in Italy (see Disclosure). Secondly, we cover Mr Justice 
Flaux's decision in Barclays Bank plc v Svizera Holdings BV & anr which considered the 
issue of contractual estoppel and whether a bank's standard contractual terms, and in 
particular its "non-reliance" and "not acting as an advisor" text, was sufficient to prevent 
an aggrieved investor from pursuing a misrepresentation claim (see Tort). 
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Antitrust 

"UMBRELLA PRICING": WIDENING DAMAGES EXPOSURE FOR CARTELISTS 

C-557/12, Kone AG & ors v ÖBB-Infrastruktur AG (ECLI:EU:C:2014:1317) 

The ECJ has paved the way for cartel members to be held liable for losses as a result of rivals, who are 
not party to the cartel, raising their prices. Giving the green light to such "umbrella pricing" claims 
clearly increases the potential exposure for cartelists and is in line with the general trend towards 
encouraging private enforcement. On the flip side, such claims may not be so easy to prove 
in practice.

The "umbrella" claim 

In 2008 the Austrian Competition Authority fined a 

number of companies for operating a cartel in the lift and 

escalator sector. It found that the objective of the cartel 

was to ensure that members could charge higher prices 

than under normal competitive conditions. 

ÖBB-Infrastruktur (ÖBB) brought a private action 

against the members of the cartel, claiming damages of 

EUR 1.8 million for losses suffered as a result of higher 

prices charged by ÖBB's suppliers. However, these 

suppliers were not members of the cartel. ÖBB was, 

therefore, claiming on the basis that its suppliers were 

able to charge higher prices as a result of the cartel, 

which had distorted the conditions of the market (the 

"umbrella pricing" effect). 

Under Austrian law it is not possible to claim damages 

for such losses. Any damage is considered a side effect of 

an independent decision by a non-cartel member and as a 

result there is insufficient causal link between the cartel 

and the victim. The Austrian Supreme Court asked the 

Court of Justice of the EU (ECJ) to consider whether this 

rule is compatible with EU law. 

The ECJ ruling 

The ECJ found that the Austrian rule was not compatible 

with EU law. A victim of higher prices can obtain 

compensation for losses caused by the members of the 

cartel even where it did not have a contractual 

relationship with them. The claimant must simply show 

that the cartel was liable to result in prices being raised 

by rivals not party to the cartel. 

"Market price is one of the main factors taken into 

consideration by an undertaking when it determines the 

price at which it will offer its goods or services", said the 

Court. "Where a cartel manages to maintain artificially 

high prices for particular goods and certain conditions 

are met … it cannot be ruled out that a competing 

undertaking, outside the cartel in question, might choose 

to set the price of its offer at an amount higher than it 

would have chosen under normal conditions 

of competition." 

In such situations, even if a non-cartel member is 

deciding purely autonomously how to set its prices, it has 

had to do so by reference to a market price distorted by 

the cartel. The Court noted that cartel members cannot be 

unaware that this is one of the possible effects of a cartel. 

The effectiveness of the EU competition rules would, 

therefore, be undermined if victims of umbrella pricing 

could not claim compensation from cartel members.  

Increased exposure for cartelists 

Throwing umbrella claims into the mix clearly subjects 

cartel members to the possibility of more, and larger, 

claims for damages. It will be interesting to see whether a 

flood of new claims will follow the ECJ's ruling, 

particularly in relation to some of the high-profile global 

price manipulation cartels, such as auto parts, LIBOR 

and EURIBOR. 
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But while the ECJ has made it clear that umbrella pricing 

claims can in principle be brought, how likely are they to 

succeed? The ruling does not give any real guidance. In 

reality, it may be very difficult for claimants to prove that 

general market prices were, in fact, inflated as a result of 

a cartel. This is not usually something that a competition 

authority must prove in order to reach a finding of 

infringement, and, therefore, the infringement decision 

and the authority's file may well be lacking in relevant 

evidence on this point.  

These potential difficulties may not, however, deter 

claimants. Most private actions result in settlement, and 

victims may decide to try their luck with an umbrella 

pricing claim in the hope of achieving a favourable result 

before the case reaches trial. 

What is clear is that the ECJ's ruling is very 

claimant-friendly. It fits snugly into the wider trend of  

encouraging victims to seek compensation for losses 

caused by competition law breaches (brought to the fore 

by the EU Private Damages Directive which, once 

approved, will require EU Member States to set certain 

minimum standards in national law designed to facilitate 

damages claims). Overall, companies involved in (or 

thinking of becoming involved in) cartel conduct should 

heed this trend. Exposure now stretches far beyond the 

administrative fines that can be imposed by the 

Commission and other authorities, and the potential for 

liability as a result of direct, indirect and umbrella 

damages actions must be borne in mind. 

 Louise Tolley 
Senior Professional Support Lawyer 
Corporate – London 

Contact 
Tel +44 20 3088 3585 
louise.tolley@allenovery.com 

Arbitration

ARBITRATION AWARD UPHELD BY THE ENGLISH COURT IN THE FACE OF 
ALLEGATIONS OF BRIBERY 

Honeywell International Middle East Ltd v Meydan Group LLP [2014] EWHC 1344 (TCC), 
30 April 2014  

Allegations of bribery during a tender process for electrical works were not sufficient to resist the 
enforcement in England of a Dubai arbitration award relating to non-payment under an electrical 
works contract. Even if the bribery allegations had a prospect of success (which they did not), Ramsay 
J held that it would not be contrary to English public policy to enforce an arbitration award based on 
an arbitration agreement that had been procured by a bribe.

Meydan Group LLC (Meydan) is a Dubai company 

which owns a racecourse. On behalf of Meydan, TAK, an 

engineering consultant, invited tenders for electrical 

works. Honeywell International Middle East Ltd 

(Honeywell) was the successful tenderer, and a contract 

between it and Meydan was signed which included a 

clause providing for any disputes to be settled by 

arbitration under the rules of the Dubai International 

Arbitration Centre (DIAC). Meydan failed to meet 

its payment obligations, leading Honeywell to commence 

arbitration proceedings and terminate the contract.  

Although it was served with all documents, Meydan did 

not take any active part in that arbitration (contending 

that the initial Request incorrectly named the respondent 

entity as "Meydan LLC") and did not attend the hearing. 

An award was made by the arbitral tribunal in favour of 

Honeywell for approximately GBP 12.6 million.  
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Honeywell sought to enforce the award in England. 

Meydan resisted enforcement on eight separate grounds 

under s103 of the Arbitration Act 1996, which sets out 

the grounds (based on Article V of the 1958 New York 

Convention on the Recognition and Enforcement of 

Arbitral Awards) on which the English court can refuse 

to recognise or enforce a New York Convention Award. 

The most interesting ground for challenge related to 

allegations that the original contract was tainted by 

bribery, in that Meydan alleged that Honeywell had 

bribed TAK in order to obtain the work.  

Section 103 challenge can be heard summarily 

A key question before the court was the approach that the 

court should take regarding applications resisting 

enforcement of a New York Convention award under 

s103, and whether the court was able to decide whether 

the necessary grounds were satisfied without needing to 

hold a full hearing. Ramsay J recognised the "important 

public policy" reasons for enforcement of arbitral awards, 

and noted that the courts would only refuse to enforce an 

award under s103 in a "clear case", such that the court 

should also be "cautious" about requiring full disclosure 

and cross-examination of evidence in an application for 

enforcement of an award. Applying the usual test for 

summary judgment, as set out in Easy Air Ltd (T/A 

Openair) v Opal Telecom Ltd [2009] EWHC 339 (Ch), 

Ramsay J dismissed the application as having no real 

prospect of succeeding in establishing any of the 

"limited" grounds set out in s103. 

Bribery allegations have no real prospect of success 

Meydan's principal submission was that the award was 

not valid under UAE law because it resulted from a 

contract procured by Honeywell's bribery, such that 

enforcement should be refused under s103(2)(b) because 

the arbitration agreement was not valid. It alleged that 

certain fees (which were neither normal nor usual) that 

had been paid by Honeywell to TAK during the tender 

process were, in fact, bribes under English law.  

In order to establish bribery (by way of the secret 

commission) under English law, it would need to be 

shown that the payment was not disclosed to Meydan as 

the principal. Ramsay J held that, as a senior member of 

Meydan's staff was made aware of both the relevant 

payment and the suspicious circumstances of the 

payment, there was no real prospect of Meydan 

establishing that the payment was in fact a "secret" 

payment. Even if that conclusion had not been reached, 

as the relevant evidence had been available at the time of 

the arbitration, and not put forward by Meydan, it could 

not have been relied upon by Meydan in seeking to set 

aside enforcement of the award. Additionally, due to the 

principle of separability as set out in the DIAC Rules, 

Meydan would also have to have shown that, as a matter 

of UAE law, the arbitration agreement contained within 

the relevant contract was itself procured by bribery 

(which was not alleged).  

As such, Ramsay J concluded that this argument had no 

real prospect of succeeding at trial.  

Meydan similarly contended that the award had been 

made in respect of matters not capable of settlement by 

arbitration, such that enforcement should be refused 

under s102(3), as issues of forgery, perjury and bribery 

may not be arbitrated. However, Ramsey J found that 

there were no prospects of success on these grounds as 

Meydan had not put any such issues before the arbitral 

tribunal (although it could have at the time, and had 

access to the available evidence), and, in any event, that 

evidence was not so strong that it would have reasonably 

been decisive at the hearing.   

Obiter: even if bribery was proved – no effect on 

enforcement of award 

The judge observed that, even if Meydan's case on 

bribery did have prospects of success, contracts procured 

by bribes were not unenforceable in England, but rather 

were voidable at the innocent party's election, with 

counter-restitution. Highlighting that public policy should 

only be invoked in "clear cases", and given the position 

of English law on point, Ramsay J held that Meydan had 

no prospects of successfully contending that enforcement 

of an award should be refused under s103(3) on the basis 

that it would be contrary to public policy to enforce an 

award where a contract (containing an arbitration 

agreement) had been procured by a bribe.  

Meydan raised a number of additional grounds on which 

it submitted the award should not be enforced, none of 

which found favour with the judge.  
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COMMENT 

A party that fails to raise relevant allegations at the time 

of the arbitration, including as to matters of bribery or 

other public policy issues, or that fails to participate in an 

arbitration, may forego certain procedural protections. 

The fact that the respondent entity was incorrectly named 

in the original request for arbitration was not a sufficient 

reason not to respond to or participate in the arbitration, 

and the responsibility for the disadvantages that followed 

from Meydan's non-responsiveness (including its 

inability to nominate an arbitrator and the addition of 

additional claims) was placed squarely with Meydan, 

rather than being viewed as a matter requiring 

intervention at the enforcement stage.  

Though obiter, the judge's comment in this case provide 

some support for the view that an award arising out of a 

contract (containing an arbitration agreement) procured 

by bribery may be enforceable in England without any 

basis to object to enforcement on public policy grounds. 

As such, it will be necessary for parties to raise their 

allegations of bribery at the arbitration hearing and seek 

the appropriate remedy at that point, rather than waiting 

until enforcement proceedings are on foot. However, the 

judgment may be of concern to parties if the substantive 

law to be applied pursuant to their arbitration agreement 

does not provide the same level of protection as under the 

laws of England (pursuant to which contracts proven to 

be procured by bribery are voidable).  

Finally, the fact that this decision was handed down at a 

summary judgment stage, and, in particular, noting 

Ramsay J's comments that the court "will generally be 

able to come to a decision on whether the grounds [under 

s103] are made out without the necessity for holding a 

full hearing", emphasises that parties should be able to 

enforce arbitration awards in England without the need 

for expensive and drawn-out enforcement proceedings. 

 Stacey McEvoy 
Associate 
Litigation – Banking, Finance and Regulatory 
– London 

Contact 
Tel +44 20 3088 3009 
stacey.mcevoy@allenovery.com 

Company

DIRECTORS' DUTIES – EXERCISE OF POWERS FOR A PROPER PURPOSE 

Eclairs Group Ltd & anr v JKX Oil & Gas plc & ors [2014] EWCA Civ 640, 13 May 2014 

A recent Court of Appeal case considered the duty of directors to exercise powers "only ... for the 
purposes for which they are conferred" (s171 of the Companies Act 2006 (CA 2006)). The case 
involved the disenfranchisement of shareholders whom the directors of a listed company believed to 
be engaged in a "raid", pursuant to undisclosed agreements or arrangements, with the objective of 
destabilising the company to acquire more shares at less than fair value. When the allegedly 
collaborating parties failed to comply with statutory information requests, pursuant to s793 of the CA 
2006, the directors imposed restrictions on their shares, preventing them from voting, in accordance 
with the company's Articles. Allen & Overy LLP acted for the successful appellants.

At first instance, Mann J found that the directors were 

justified in apprehending a raid in the above sense. 

However, he considered that the sole legitimate purpose 

for exercising the power was to extract information, and 

that the directors had gone beyond the permissible limits 

of the power because, primarily, they wanted to secure 

the passing of resolutions to reappoint the CEO and 

facilitate the raising of capital: in other words, to protect 
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the company from the perceived raid, with the subsidiary 

objective of extracting information. He did, however, 

consider that protecting the company would have been a 

legitimate consideration alongside a primary motive of 

extracting information. 

A majority of the Court of Appeal disagreed and said that 

the misuse of power doctrine had no significant place in 

the matter in these circumstances. If the activist 

shareholders wanted to avoid the imposition of voting 

restrictions, all they had to do was supply the 

information requested.  

Briggs LJ dissented, but nonetheless considered that 

permissible purpose went beyond extracting information, 

and would include protection of the company pending 

provision of that information. However, he considered 

that a finding by Mann J that the directors wanted to 

protect the company full stop meant that the directors 

were outside this broader limit. However, the trial judge 

also found that the directors recognised that the 

restrictions would fall away upon provision of the 

information and, therefore, that the protection afforded by 

the restrictions would cease at that point. Briggs LJ's 

opposition to the result, therefore, turns on a distinction 

between the directors wishing to protect the company 

pending provision of the information and wishing to 

protect the company, recognising that restrictions could 

only do so until the information was provided.  

The issue of proper purpose is being appealed to the 

Supreme Court.  

COMMENT  

The leading case on the "proper purpose" rule to date is 

the Privy Council judgment in Howard Smith v Ampol. In 

accordance with principles established by that case, in 

determining whether a power was exercised for a proper 

purpose, the court should: (i) identify the power whose 

exercise is in question; (ii) identify the proper purpose for 

which the power was vested in the directors; (iii) identify 

the substantial purpose for which the power was in fact 

exercised; and (iv) decide whether that purpose was 

proper. However, the case is less obvious in its 

application when all the purposes in play are legitimate. 

At first instance in this case, Mann J effectively came up 

with an improper "balance of" purpose doctrine, among 

purposes which, with different primacy, could be 

legitimate. The Court of Appeal rejected that approach, at 

least in the context of restrictions for non-provision of 

information in response to notice under s793. This may 

be regarded as fortunate. Where a power is not expressly 

constrained to be exercised for a specified purpose, it 

seems reasonable for directors to exercise it for reasons 

they may properly regard as pertinent, in the interests of 

the company as a whole. It would be unfortunate for the 

proper functioning of a company if directors' decisions 

were generally open to challenge, even where there is no 

suggestion of a bad or self-interested purpose, by 

cross-examining individual directors on their individual 

and overall aggregate balance of purpose between 

legitimate objectives. 

 Michelle de Kluyver 
Counsel 
Litigation – Corporate – London 

Contact 
Tel +44 20 3088 3686 
michelle.dekluyver@allenovery.com 
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Contract 

WHAT BENEFITS DOES AN INNOCENT PARTY HAVE TO GIVE CREDIT FOR WHEN 
MITIGATING LOSS? 

Fulton Shipping Inc of Panama v Globalia Business Travel S.A.U. (formerly Travelplan S.A.U.) of 
Spain ("The New Flamenco") [2014] EWHC 1547 (Comm), 21 May 2014 

When considering what benefits an innocent party has to give credit for when mitigating loss, it is 
only those benefits that are causally linked to the breach that are relevant. However, even where 
there is a causal nexus, the court will consider whether the benefit in question was the fruit of a 
prior investment. 

Background 

The New Flamenco was a cruise ship owned by Fulton 

and chartered to Globalia. The owners and charterers 

orally agreed (as the arbitrator ultimately found) to 

extend the charterparty for two years so as to expire on 

2 November 2009. The charterers disputed having 

made this extension agreement and maintained an 

entitlement to redeliver the vessel on the original date: 

28 October 2007. The owners treated the charterers as in 

anticipatory repudiatory breach and accepted the breach 

as terminating the charterparty. The vessel was 

redelivered and the owners, not being able to find a 

substitute charterparty, sold the vessel for approximately 

USD 24 million. The owners commenced arbitration for 

damages of USD 7.5 million, based on the net loss of 

profits which they alleged that they would have earned 

during the additional two-year extension (calculated 

according to a contractually agreed method). By 

November 2009 (the end of the alleged extension period), 

the vessel had plummeted in value to USD 7 million. The 

two valuations straddled the beginning of the financial 

crisis. The charterer''s argued that the benefit the owners 

gained by selling the vessel two years earlier (ie a 

difference of USD 17 million) should be taken into 

account, with the result that they should pay no damages. 

The tribunal agreed, and the owners appealed. 

Mitigation (per McGregor on Damages) 

The key principles of mitigation are: 

 The claimant must take all reasonable steps to 
mitigate its loss, or, put another way, the claimant 
cannot recover for avoidable loss. 

 Consequently, the claimant can recover for loss 
incurred in its reasonable attempts to avoid loss. 

 However, the claimant cannot recover for 
avoided loss.  

It was the third principle that was the focus of the debate 

before the court. 

Legal principles (per Popplewell J) 

Causation – breach must have caused the benefit 

Following an extensive analysis of the authorities, 

Popplewell J concluded that for a benefit to be taken into 

account, the benefit must be caused by the breach. The 

causation test involves taking into account all 

circumstances, and the breach must cause the benefit; it is 

not sufficient if the breach has merely provided the 

occasion or context for the innocent party to obtain the 

benefit. Just because a mitigation step is reasonable does 

not mean it is caused by the breach. There must be a 

direct causative nexus between the mitigating step and 

the benefit. By way of example, in Palatine a local 

authority had agreed a price for a company's premises 

based on what would have been payable if the acquisition 

had been a compulsory purchase. The issue was whether 

the company should give credit for a regional 

development grant that it had received when it relocated 

(as the grant enabled the company to acquire the said 
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premises at a much reduced cost). The Court of Appeal 

decided that the grant should not be taken into account 

because the compulsory purchase compensation was for 

disturbance and this loss would not be reduced wherever 

the company relocated. If the company happened to 

relocate to an area that benefited from a grant, that was 

neither here nor there.  

Moreover, if the innocent party could have undertaken 

the transaction giving rise to the benefit anyway, this 

suggests that the link between the benefit and the breach 

is not sufficiently causative.  

Mitigation of loss/measure of damages 

It should make no difference whether the question is 

approached as one of mitigation of loss or measure of 

damage. Although they are logically distinct approaches, 

the factual and legal inquiry and conclusion should be the 

same. There is no requirement that benefit be of the same 

kind as the loss being claimed or mitigated. 

Public Policy 

Although causation between benefit and breach is 

necessary, it may not be sufficient for the benefit to be 

taken into account. The benefit will not be taken into 

account where to do so would be contrary to fairness and 

justice, for example where it is the fruit of a prior 

investment. In Parry v Cleaver the House of Lords held 

that in computing damages for loss of earnings, an ill-

health award (a "disability pension") coming to the 

defendant by right of his employment was not deductible: 

"A pension is intrinsically of a different kind from wages. 

If one confines one's attention to the period immediately 

after the disablement it is easy to say that but for the 

accident be would have got £X, now he gets £Y, so his 

loss is £X-Y. But the true situation is that wages are a 

reward for contemporaneous work, but that a pension is 

the fruit, through insurance of all the money which was 

set aside in the past in respect of his past work. They are 

different in kind." 

Applied to the facts 

Popplewell J held that the difference in value of the 

vessel between 2007 and 2009 was not caused by the 

breach; rather it was caused by the fall in the market. 

The owners had exercised commercial judgment in 

selling the vessel (the market may have risen). On the 

facts there was a difference in kind between the value of 

the vessel (capital) as compared to the loss claimed 

(income). While this was not determinative, it was 

indicative of a lack of causality. The owners could have 

sold the vessel while the charter was on foot (ie in any 

event). There was no reason, as a matter of fact or law, 

why the owners were obliged to sell the vessel. Finally, 

public policy would mean it was unjust to allow the 

charters to benefit from the sale when it was the fruit of 

something the owners, as the innocent party, had done or 

acquired for their own benefit (and at their own risk). 

Accordingly, the owners did not have to give credit for 

the difference in value of the vessel between 2007 and 

2009. 

COMMENT 

Should it be the innocent party who benefits from steps 

taken in mitigation (and thereby perhaps obtains a 

windfall, and is "overcompensated") or should credit be 

given to the wrongdoer? The issue is a short and 

deceptively simple one. The tribunal found that any and 

all benefits taken in mitigation have to be given credit 

for. Popplewell J has outlined a new legal test, essentially 

that the benefit has to be causally linked to the breach; 

even where there is a causal nexus, the court will 

consider whether the benefit in question was the fruit of a 

prior investment. 

A claimant must take all reasonable steps to mitigate its 

loss. This decision is consistent with that expectation, and 

indeed encourages effective (and perhaps profitable) 

mitigation. Although not expressed in these terms, it is, 

presumably, thought to be "a good thing" for parties to 

mitigate their losses, and so in terms of sending a 

message to the public, this may have been in the back of 

the court's mind. The charterers have permission to 

appeal to the Court of Appeal. 

 Jason Rix 
Senior Professional Support Lawyer 
Litigation – London 

Contact 
Tel +44 20 3088 4957 
jason.rix@allenovery.com 
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THE QUEST FOR MEANING: AN OVERVIEW OF THE LAW OF CONTRACT: PART I – 
INTERPRETATION; AND PART II – REMEDIES

These are links to audio recordings of the talk given by 

Rainer Evers and Jason Rix on 20 May 2014 (Part I) and 

24 June 2014 (Part II). Part I focused on key aspects of 

the interpretation of contracts and how the rules on 

express and implied terms may affect your relationship 

with your counterparties. Part II looked at how you might 

end a contract, what to be mindful of and what remedies 

might be available to you.  

WHERE ON THE WEB 

Please follow this link to download the podcast to Part I 

(interpretation): http://goo.gl/fYFlfD 

Please follow this link to download the podcast to Part II 

(remedies): http://goo.gl/2Y9nTV 

Please follow this link to download the hand-out from 

Part I (interpretation): http://goo.gl/gdfHCr 

Please follow his link to download the hand-out from 

Part II (remedies): http://goo.gl/HmeMhD 

 Rainer Evers 
Senior Associate 
Litigation – Corporate 

Contact 
Tel +44 20 3088 3849 
rainer.evers@allenovery.com 

 

 Jason Rix 
Senior Professional Support Lawyer 
Litigation – London 

Contact 
Tel +44 20 3088 4957 
jason.rix @allenovery.com 

Disclosure 

HIGH COURT GRANTS NORWICH PHARMACAL ORDERS AGAINST ITALIAN BANKS WITH 
BRANCHES IN LONDON 

Credit Suisse Trust v Intesa San Paulo SpA and Banca Monte dei Pasche di Siena [2014] EWHC 
1447 (Ch), 6 March 2014 

Two London branches of an Italian bank were ordered to provide information about a customer, 
despite the fact that the banking activity took place in Italy and all the information sought was held in 
Italy. It is believed to be the first case where the court has exercised its Norwich Pharmacal 
jurisdiction where neither the activity complained of, nor the third party (here, the bank), were based 
in the UK.

Norwich Pharmacal – a reminder 

The Norwich Pharmacal jurisdiction is a valuable tool 

available to claimants in fraud cases. It is an exception to 

the standard rule that third parties to litigation can only 

be required to disclose specific pieces of evidence, rather 

than conduct wide-ranging searches for documents 

and information. Norwich Pharmacal relief is generally 

only available in fraud or so-called dishonesty cases. It is 

available against third parties who have become mixed up 

in wrongdoing and who are believed to have relevant 

documents and information that will assist a victim of a 

fraud pursue its case against a fraudster.  
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Facts 

Waksman J considered an application for Norwich 

Pharmacal relief by a professional trustee (Credit Suisse 

Trust (Credit Suisse)) against two Italian banks with 

London branches (Intesa San Paulo SpA (Intesa) and 

Banca Monte dei Paschi di Siena (BMPS)). Credit Suisse 

had obtained judgment in Guernsey against Mr Nemni (a 

customer of Intesa and BMPS) for dishonest breach of 

fiduciary duty. Credit Suisse took steps to enforce that 

judgment and to obtain further information about Mr 

Nemni's assets. No point was taken in relation to this 

being the enforcement of a Guernsey judgment – the 

judge was satisfied that this application fell within the 

definition of interim relief as set out in s25 Civil 

Jurisdiction and Judgments Act 1982 in aid of the 

Guernsey proceedings and the Guernsey judgment. 

Order sought for disclosure of information 

The key question was whether the Italian banks could be 

forced to disclose information about Mr Neumi's assets, 

given that the relevant banking activity took place in 

Italy and was therefore governed by Italian law and, in 

particular, Italian banking confidentiality rules. 

The evidence before the judge in respect of BMPS was 

that the London branch of BMPS was able to access the 

relevant information in Italy so as to ensure compliance 

with the order being sought. The availability of evidence 

concerning Intesa's London branch was less clear. 

The Judge held that, as this was a fraud case, there was 

nothing in earlier case-law to prevent him from making 

an order simply on the basis that the information sought 

was held by the banks in Italy. 

The court found that BMPS was willing to provide at 

least some of the information but felt inhibited about 

providing it unless it was ordered to do so by an order 

of the English court (given its concerns about Italian 

confidentiality laws). So far as Intesa was concerned, the 

Judge considered that if BMPS's London branch was able 

to obtain the information from Italy, it should not be 

impossible for Intesa's London branch to do the same. 

The Judge was also aware that if either of BMPS or 

Intesa did not comply, then Credit Suisse's intention 

was not to pursue those banks in England for contempt 

of court. Rather, Credit Suisse would apply to have 

the Guernsey judgment and/or the English Norwich 

Pharmacal order recognised in Italy. On that basis, the 

Judge granted the Norwich Pharmacal relief against the 

London branches of the two Italian banks. 

COMMENT 

Previous cases had considered the right to obtain Norwich 

Pharmacal relief from (i) a UK entity where the activity 

occurred in another jurisdiction or (ii) a non-UK entity, 

provided the relevant activity occurred within the 

jurisdiction. But, so far as we are aware, this is the first 

time relief has been obtained against a non-UK entity, in 

respect of non-UK activity, where the only link to the UK 

appears to be a local branch in the UK. According to 

recent Bank of England statistics, there are 145 branches 

of international banks operating in the UK. It remains to 

be seen whether victims of frauds perpetrated in other 

jurisdictions, who believe banks in those jurisdictions 

have relevant information and documents, will try to 

obtain information and documents via the English court 

by virtue of the bank having a UK branch.  

The floodgates will not necessarily open. Norwich 

Pharmacal relief is only available in cases involving 

fraud or dishonesty. While it can result in banks or other 

third parties being required to conduct very broad (and 

sometimes onerous) searches for information and 

documents, it is not a jurisdiction which the court 

exercises lightly. As this case shows, it is a matter for a 

Judge's discretion whether to grant the relief being sought 

based on the evidence before the court. A Norwich 

Pharmacal order so obtained may also not be the end of 

the matter. As was plain in this case, Credit Suisse 

recognised that it might ultimately need to enforce the 

Norwich Pharmacal order in Italy. Accordingly, such 

Norwich Pharmacal orders may not ultimately cut across 

banking confidentiality or similar rules or restrictions 

which are applicable in other jurisdictions. 

 Russell Williams 
Senior Associate 
Litigation – Banking, Finance and Regulatory 
– London 

Contact 
Tel +44 20 3088 4055 
russell.williams@allenovery.com 
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Employment 

EMPLOYMENT TRIBUNAL REFORM 

Since 2011, the Government has been on a mission to make employment tribunals more efficient and 
reduce the number of claims. The latest of these reforms is mandatory early conciliation, whereby the 
parties will be offered a confidential process to settle the dispute by the Advisory, Conciliation and 
Arbitration Service (Acas). For most claims, this means that there is now no direct route to the 
employment tribunal without going through Acas first. 

Acas early conciliation (EC) 

EC has always been available to the parties to a dispute 

on a voluntary basis, so the service is not new. What 

differs is that it is now mandatory to contact Acas about 

an intention to issue an employment tribunal claim, but 

participation by either party in the process is 

entirely voluntary. 

How does EC work? 

A person intending to make a claim has to get in touch 

with Acas using an online form or by phone. The 

information required at this stage is simply the name and 

address of both the individual and the employer, but the 

EC notification form also asks for phone and email 

contact details, details of employment including start and 

end dates, and the date of the event on which the 

applicant intends to make a claim. Acas will then make 

reasonable attempts to contact both parties to the dispute 

and offer conciliation. 

An EC certificate, with a unique number, is now required 

to commence proceedings in the employment tribunal. It 

is given to the party intending to bring a claim if the 

dispute cannot be settled in EC or either party chooses 

not to participate, or a party cannot be contacted to offer 

the service. 

Time limits 

The time limit for issuing a claim in the employment 

tribunal will be paused while EC is being considered or is 

ongoing. If Acas makes contact with the parties and both 

agree to engage in EC, there will be a one-month period 

during which the conciliation officer will try to promote 

a settlement. The one-month period can be extended by 

up to a further 14 days, provided that both parties consent 

and the conciliation officer considers there is a reasonable 

prospect of achieving a settlement before the extended 

period expires.  

If a settlement cannot be reached, the period of EC will 

end early and an EC certificate will be issued.  

There is likely to be significant confusion as to the time 

limits and when they stop and start running as part of this 

new regime. Inevitably, there will be a whole host of 

satellite litigation in dealing with such cases.  

Should employers engage in EC? 

There may be many circumstances where EC is 

appropriate if avoiding litigation is the ultimate goal. 

However, this may not always be the case.  

There are a number of factors to consider:  

 The employer may have already invested time and 
resources in trying to reach a settlement, but, 
without success, EC is an unlikely option to settle 
the dispute. 

 Given the individual will have to pay an issue fee in 
order to bring the claim to the employment tribunal, 
the employer has the option of refusing to engage in 
EC in order to force the individual to decide whether 
or not to pursue a claim. This might be a useful tactic 
where the employer suspects the individual is "trying 
it on". There will undoubtedly be opportunistic 
employees who may exploit the EC route if there is 
any possibility of compensation in circumstances 
where they have no intention whatsoever of bringing 
a claim.  
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 Employers may choose to engage in the process to 
gain an advantage in finding out more about the 

individual, their case, and the extent to which they 
are mitigating their loss, etc. 

Impact of tribunal reform 

While it is too early to assess how successful the scheme 

will be in resolving pre-litigation disputes, the latest 

tribunal statistics show that other reforms, such as the 

introduction of two-tier tribunal fees to bring and hear 

claims, have already significantly reduced the number 

of claims. 

Tribunal fees were introduced for the first time on 

29 July 2013 – type B claims (whistleblowing, 

discrimination and unfair dismissal) cost GBP 250 to 

issue a claim and GBP 950 for the hearing. Statistics for 

the quarter following the introduction of fees (October 

2013 – December 2013) show a dip of 79% in claims 

(9801 claims) when compared to the same quarter in 

2012 (50,000 claims). The trend downwards continues in 

the latest statistics for January – March 2014: the number 

of claims received was 5,619 – 59% fewer than in the 

same period of 2013.  

Fewer claims means that progress through the tribunal 

system will be at a much quicker pace. Previously, it 

would have taken approximately 8-12 months to bring a 

case to tribunal, but that time period may drastically 

decrease given the significantly lower number of claims. 

That translates into more immediate pressure on those 

involved in disclosure and the preparation of witness 

statements etc. 

 Sheila Fahy 
PSL Counsel 
Litigation – Employment – London 

Contact 
Tel +44 20 3088 3681  
sheila.fahy@allenovery.com 
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Evidence 

ADMISSIBILITY OF OPINION EVIDENCE IN CIVIL PROCEEDINGS 

Julia Mary Rogers & anr v Scott Hoyle [2014] EWCA Civ 257, 13 March 2014 

The Court of Appeal has upheld a High Court decision that "findings of fact" in an independent third 
party report were admissible as expert evidence. This was despite the fact that none of the statements 
of fact or opinion in the report were attributed to any named individual. Further, the judge at first 
instance was right not to use his discretion to exclude the report on grounds of public interest. 
Dismissing submissions by the Secretary of State for Transport, the Court of Appeal found that 
admitting the report would not inhibit the experts from carrying out their work, or discourage 
witnesses from helping them.

Background 

In May 2011, Rogers was a passenger in a plane piloted 

by the defendant, Hoyle. The plane crashed and 

Rogers was killed. Rogers' executors sought damages for 

her death, which they claimed was caused by 

Hoyle's negligence. 

The executors sought to rely on a report by the Air 

Accident Investigation Branch (the AAIB) of the 

Department for Transport (the Report). As well as 

factual evidence, the Report contained the opinions of 

experts on technical matters. In some parts the experts 

were identified (though not by name) and in others they 

were not. Hoyle argued that the Report was inadmissible 

in the negligence action. He submitted that it consisted of 

inadmissible opinion evidence and that this extended to 

all "findings of fact" in it. 

At first instance, Leggatt J found that the opinion 

evidence was admissible insofar as the opinions were 

those of experts on subjects involving special expertise. 

The AAIB was established by statute and charged with 

responsibility for investigating air accidents. AAIB 

reports were informed by knowledge gained from past 

investigations, the inspectors' general aeronautical 

knowledge, and their own observations.  

Hoyle appealed, arguing that: (i) admitting the Report 

would offend against the rule in Hollington v Hewthorn 

[1943] KB 587; (ii) insofar as the Report contained 

expressions of opinion, it did not comply with 

requirements in the Civil Procedure Rules; and (iii) that, 

if the Report was potentially admissible, it should be 

excluded, as a matter of discretion (under CPR 32). 

The rule in Hollington v Hewthorn and expert 

evidence 

In the Court of Appeal, Hoyle repeated that admitting the 

Report offended against the rule in Hollington v 

Hewthorn. This states that findings of fact made by 

judges in civil cases are inadmissible in other 

proceedings. Clarke LJ agreed that a judge's 

responsibility to make an independent assessment of the 

evidence in a case meant that conclusions reached by 

another judge should not be given weight. However, the 

rule in Hollington did not apply where the findings were 

those of an expert investigator, not a judge. An expert's 

opinion evidence is admissible because it is the product 

of special expertise which the trial judge is unlikely to 

have and which, even if he did, it was not his place 

to apply.  

Hoyle argued that the Report's authors had not been 

shown to have the necessary credentials to give expert 

evidence or, at least, that it was not possible to discern 

whether they did, as none of them were named. Clarke LJ 

disagreed. The bar to be surmounted in order to count as 

an expert was not particularly high, the degree of 

expertise going largely to the weight to be given to the 

evidence rather than its admissibility. 
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Further, the identities of the principal investigators were 

known and their expertise must be a matter of public 

record, or at least readily discoverable. 

Clarke LJ confirmed that expressions of opinion based on 

the facts as the expert understood them, and conclusions 

informed by his expertise, were admissible. Where the 

Report gave opinions on facts that did not require 

relevant expertise, they were inadmissible. However, 

there was nothing to be gained from excising such 

opinions. The trial judge should see the whole report and 

leave out any inadmissible parts. 

Expert evidence under the Civil Evidence Acts and 

the Civil Procedure Rules 

Hoyle argued that the Report did not comply with 

provisions in CPR 35 about expert evidence (for 

example, CPR r35.4 requires the court's permission to use 

expert evidence). Clarke LJ dismissed this argument. An 

expert, for the purposes of CPR 35, is someone "who has 

been instructed to give or prepare expert evidence for the 

purpose of proceedings". The AAIB was not instructed 

by, and was independent of, the parties. The expert 

evidence in the Report, therefore, did not fall 

within CPR 35. 

Discretion 

Finally, Hoyle argued that even if the Report was 

potentially admissible, it should be excluded, as a matter 

of discretion, under CPR 32. The Secretary of State for 

Transport (SoS) and the International Air Transport 

Association were given leave to make representations 

about the approach the court should take. 

The SoS submitted a statement from the Chief Inspector 

of the AAIB. He stated that the sole objective of an AAIB 

investigation was to determine the causes of an accident 

and make safety recommendations. Anything that 

undermined the AAIB's ability to obtain truthful 

information promptly would be detrimental to public 

safety and contrary to the public interest. If AAIB reports 

were frequently admitted as evidence, this could deter 

people from helping. The SoS submitted that there should 

be a presumption against admitting AAIB reports, which 

could be rebutted only if the interests of justice 

outweighed any impact on investigations that admitting 

them would have. 

Clarke LJ disagreed. Reports were potentially valuable 

because of the AAIB's independence, and because the 

AAIB could obtain and analyse relevant data better than 

anyone else. Discretion was to be exercised in accord 

with the overriding objective of dealing with cases justly 

and at proportionate cost. This tended to favour admitting 

AAIB reports, as many litigants would find it very 

difficult to get the relevant information. Finally, 

Parliament had provided for reports to be made public 

and had not legislated to make them inadmissible.  

Clarke LJ disagreed that admitting reports would inhibit 

inspectors in their work. Inspectors were professionals 

who were not concerned with establishing civil liability 

and had no need to be cautious because reports might be 

used in litigation. Even if reports were not admissible, 

they were available and could be used to inform a claim 

or defence. AAIB reports had, in fact, been used as 

evidence in past cases. Admissibility was unlikely to 

significantly affect the willingness of people to help 

the AAIB. 

COMMENT 

Expert evidence can be key in a wide range of criminal 

and civil cases, so the question of whether it is admissible 

may be crucial. The distinction made by Leggatt J, and 

confirmed in the Court of Appeal, between the 

admissibility of findings of fact by other judges and the 

admissibility of findings of fact by experts is important. 

The rule in Hollington does not apply to expert evidence. 

Where an expert expresses an opinion that is informed by 

his expertise, that opinion is in principle admissible. 

Where a report also contains expressions of opinions by 

an expert that are not relevant to his expertise, they are 

inadmissible. However, it is unnecessary to remove them 

from reports. The trial judge should see the whole report 

and ignore any inadmissible parts. 

In response to the argument that, because the opinions in 

the Report came from anonymous people, they should not 

be treated as expert opinion, Clarke LJ held that the 

degree of expertise went largely to the evidential weight 

to be given to the Report, rather than its admissibility. He 

noted that AAIB reports have been referred to and used 

as evidence in English litigation, and that the majority of 

potential civil claims arising from civil aviation accidents 
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settle on the basis of AAIB reports. This implies that 

expert opinions in AAIB reports are given considerable 

weight in such claims. This appears to be so even though 

the identity of the expert witnesses may not be apparent, 

nor their degree of expertise, nor the basis for their 

opinions. That being so, however, it is not immediately 

clear how a judge can properly decide the weight to be 

given to such opinions, despite the fact that the Court of 

Appeal said that this was part of the functions of a trial 

judge faced with such reports. In fact, in this case, it was 

not clear whether, or how, Hoyle might actually be able 

to challenge the Report's authors if the negligence claim 

went to trial, and such an ability to challenge would 

normally form an indispensable part of a fair hearing. 

Finally, the Court of Appeal's application of CPR 32 

about excluding admissible evidence shows the limits on 

judges' discretion. Judges should consider the value of the 

evidence, the overriding objective of dealing with cases 

justly and at proportionate cost, and any provision by 

Parliament for such evidence to be made public, before 

they exercise discretion to exclude otherwise admissible 

evidence. Clarke LJ also made clear that there cannot be a 

presumption against admissibility. This would place the 

burden on the person seeking to use the evidence to 

satisfy the court that it should be admitted, when the 

burden should be on the party seeking to exclude it. 

 Rainer Evers 
Senior Associate 
Litigation – Corporate 

Contact 
Tel +44 20 3088 3849 
rainer.evers@allenovery.com 
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Injunctions 

FREEZING INJUNCTION COULD PREVENT VALUE OF SHAREHOLDING BEING 
DEPLETED  

Lakatamia Shipping Co Ltd v Nobu SU & ors [2014] EWCA CIV 636, 14 May 2014 

A standard form freezing injunction does not cover the assets of companies that were owned by the 
appellant. The mere fact of a defendant controlling assets was not sufficient to bring them within the 
scope of a freezing injunction in the absence of wording in the injunction which expressly provided 
for this. However, a defendant company owner who is subject to a standard form freezing injunction is 
not permitted to deplete the assets of its companies, thereby diminishing the value of its own assets in 
the form of its shareholdings, unless it can bring such dispositions within an exception to the freezing 
injunction which allows for dispositions in the ordinary course of business. 

Background 

Pursuant to a contract for the sale and purchase of 

exchange traded freight derivatives, the respondent 

claimed just over USD 48 million from the appellant in 

damages or restitution. The appellant denied the 

respondent's entitlement to this sum and made 

a counterclaim.  

In October 2011, the High Court imposed a worldwide 

freezing injunction (the Injunction) in support of the 

respondent's claim. One of the terms of the Injunction 
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(which was drafted according to the standard Commercial 

Court form) stated that the appellant must not "in any way 

dispose of, deal with or diminish the value of any of their 

assets whether they are in or outside England and Wales 

up to the same value". This applied to the appellant's 

assets regardless of whether they were in their own name 

or whether they were solely or jointly owned.  

On 6 June 2013, the High Court clarified the scope of the 

Injunction. In particular, the High Court held that the 

Injunction had the direct effect of freezing the assets of 

three non-defendant companies (the ND Companies) of 

which the appellant was the direct or indirect 100% 

shareholder and a director. Burton J explained his 

decision by referring to company law and the fact that an 

owner of a company can, by way of a resolution at a 

shareholder meeting or otherwise, "access and direct the 

fate of the assets of companies which he thus owns 

or controls".  

Coincidentally, on the same date (6 June 2013) the High 

Court handed down a judgment in a separate case which 

dealt with the same point relating to the scope of freezing 

injunctions (Group Seven Ltd v Allied Investment 

Corporation Ltd [2014] 1 WLR 735). The judge, in this 

case, reached the opposite conclusion to that reached by 

Burton J in the High Court in relation to this case.  

Appeal 

The appellant appealed the terms of the Injunction to the 

Court of Appeal. The appellant argued that the Injunction 

should not directly apply to the assets of the ND 

Companies on the basis that the wording of the Injunction 

(set out above) was not sufficient to cover the assets of a 

company in which a director or shareholder of that 

company does not have a beneficial interest, even if the 

director is a sole director or the shareholder is a 

100% shareholder.  

Company assets were not assets within the meaning of 

the injunction 

The Court of Appeal agreed and held that Burton J in the 

High Court had erred in holding that the assets of the ND 

Companies fell within the definition of "assets" in the 

Injunction. The wording of the Injunction was directed at 

the appellant's assets, that is to say, assets in which the 

appellant was beneficially interested. The mere fact that 

the appellant controlled assets was not sufficient to bring 

them within the scope of the Injunction in the absence of 

wording in the Injunction which expressly provided 

for this.  

The Court of Appeal held that if a claimant wishes to 

freeze the assets of a non-defendant company, it must be 

prepared "to make a sufficient case that the company 

concerned is just the 'money-box' of the defendant and 

holds assets to which the defendant is beneficially 

entitled, and/or it has to make that company a 

defendant itself …".  

But depletion of value of the shareholding was 

not allowed 

However, the Court of Appeal held that the Injunction as 

drafted did not mean that the appellant was permitted to 

deplete the assets of its companies, thereby diminishing 

the value of its own assets in the form of its 

shareholdings, unless such dispositions could be brought 

within an exception to the Injunction which allowed for 

dispositions in the ordinary course of business. Sir 

Bernard Rix added that it is unlikely to ever be within the 

ordinary course of business for a shareholder to act so as 

to diminish the value of his shareholdings.  

The Court of Appeal, therefore, dismissed the appeal. 

Although the Court of Appeal disagreed with Burton J's 

reasoning in the High Court, it found that the Injunction 

was sufficient so as to refrain the appellant from 

diminishing the value of his shareholdings in the ND 

Companies.  

COMMENT 

The Court of Appeal's decision in this case emphasises 

the care that needs to be taken when defining the assets 

that are to be subject to a freezing injunction. If there are 

concerns that the subject of a freezing injunction may 

dissipate assets of non-defendant companies as a means 

of circumventing the freezing injunction, then 

consideration needs to be given as to whether it is 

appropriate for the standard form freezing injunction to 
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be amended so as to cover assets that the subject is both 

legally and beneficially entitled to. As a means of 

achieving this, the Court of Appeal endorsed the 

suggestion made by Hildyard J in Group Seven that 

wording could be added to the standard form freezing 

order so as to "restrain dealings in assets of bodies 

corporate having no or no substantial trading activities 

and which are wholly owned and controlled by 

the respondent".  

 Sarah Hitchins 
Associate 
Litigation – Banking Finance & Regulatory – 
London 

Contact 
Tel +44 20 3088 3948 
sarah.hitchins@allenovery.com 

Procedure 

RELIEF FROM SANCTIONS UNDER CPR R3.9: THE NEW TEST 

Denton & ors v TH White Ltd & anr [2014] EWCA Civ 906, 4 July 2014 

The Court of Appeal has set out new guidance, in the form of a three stage test, for the approach that 
should be taken by the court when a party seeks relief, under CPR r3.9, from a sanction that has been 
imposed for a failure to comply with any rule or court order. 

Background 

CPR r3.9 provides: 

"(1) On an application for relief from any sanction 

imposed for a failure to comply with any rule, 

practice direction or court order, the court will 

consider all the circumstances of the case, so as to 

enable it to deal justly with the application, including 

the need – 

(a) for litigation to be conducted efficiently and at 

proportionate cost; and 

(b) to enforce compliance with rules, practice 

directions and orders." 

This version of CPR r3.9 was introduced in April 2013 as 

a response to Sir Rupert Jackson's report on English civil 

litigation and replaced the previous CPR r3.9, which 

included a long checklist of different factors that the 

court could take into account when deciding whether to 

grant relief. 

Previously, the leading decision on the new CPR r3.9 was 

Mitchell v News Group Newspapers Ltd [2013] EWCA 

Civ 1537 (covered in the Nov/Dec 2013 Litigation 

Review). In Mitchell an earlier decision of Master Cloud 

was upheld – the effect being that as Mr Mitchell's 

solicitors had failed to file his costs budget on time, his 

budget for future costs was limited to court fees only 

(which would be the maximum he could then recover by 

way of costs if he were ultimately successful in the 

litigation). The guidelines given in the Mitchell case were 

that relief would only be granted: 

 for trivial breaches; 

 where the application for relief was made 
promptly; and 

 where there were good reasons for the default. 

Following Mitchell there was a great deal of satellite 

litigation on the test, often resulting in 

contradictory judgments.  
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The Court of Appeal in Denton consisted of the Master of 

the Rolls (Lord Dyson), Lord Justice Vos and Lord 

Justice Jackson. The leading judgment was given by the 

Master of the Rolls and Vos LJ who held that "the 

judgment in Mitchell has been misunderstood and is 

being misapplied by some courts. It is clear that it needs 

to be clarified and amplified in certain respects." 

They went on to summarise the principal criticisms of 

Mitchell as follows: 

 The "triviality" test amounts to an "exceptionality" 
test which was rejected by Sir Rupert Jackson in his 
report and is not reflected in the rule. It is 
unjustifiably narrow.  

 The description of factors (a) and (b) in CPR r3.9(1) 
as "paramount considerations" gives too much 
weight to these factors and is inconsistent with CPR 
r3.9 when read in accordance with the overriding 
objective of the CPR. These factors should be given 
no more weight than all other relevant factors. It is 
said that the Mitchell approach downplays the 
obligation to consider "all the circumstances of the 
case, so as to enable [the court] to deal justly with 
the application".  

 It has led to the imposition of disproportionate 
penalties on parties for breaches which have little 
practical effect on the course of litigation. The result 
is that one party gets a windfall, while the other party 
is left to sue its own solicitors. This is unsatisfactory 
and adds to the cost of litigation through increases in 
insurance premiums.  

 The consequences of this unduly strict approach have 
been to encourage uncooperative behaviour by 
litigants excessive and unreasonable satellite 
litigation, and inconsistent approaches by the courts. 

The Master of the Rolls and Vos LJ held that the 

guidance in Mitchell "remains substantially sound. 

However, in view of the way in which it has been 

interpreted, we propose to restate the approach that 

should be applied in a little more detail. It was hoped that 

this would avoid the need to refer to further authorities in 

the future. 

The new test 

Accordingly, the leading judgment sets out a new three-

stage test: 

(1) Identify and assess the seriousness and significance 

of the "failure to comply with any rule, practice 

direction or court order" which engages CPR 

r3.9(1). If the breach is neither serious nor 

significant, the court is unlikely to need to spend 

much time on the second and third stages.  

(2) Consider why the default occurred. The examples 

given in Mitchell remain good examples of 

acceptable reasons for a default but they remain no 

more than examples ("if the reason why a document 

was not filed with the court was that the party or his 

solicitor suffered from a debilitating illness or was 

involved in an accident, then, depending on the 

circumstances, that may constitute a good reason"). 

(3) Evaluate "all the circumstances of the case, so as to 

enable [the court] to deal justly with the application 

including [factors (a) and (b) of CPR r3.9(1)]". 

There were three separate appeals before the court to 

which this new test was applied. 

Denton v White & ors 

In Denton, the parties had served all their witness 

statements for use at trial by 27 July 2012, yet the 

claimant served six further statements in December 2013 

one month before the date fixed for a 10 day trial. The 

further statements were said to be in response to a change 

of circumstances that had occurred in August. The judge 

granted the claimant relief from the automatic sanctions 

in CPR r32.10, which provides that: "[i]f a witness 

statement … for use at trial is not served … within the 

time specified by the court, then the witness may not be 

called to give oral evidence unless the court gives 

permission". As a result the trial had to be adjourned. The 

Court of Appeal, setting aside the judge's order, held that 

relief should not have been granted. The breach was 

serious since the trial date had to be vacated; there was no 

good reason for the relief (the events in August were not 
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a sufficient justification); and "all the circumstances of 

the case" indicated that the claimants had had ample 

opportunity to serve their additional evidence within 

sufficient time so as not to derail the trial date. 

Decadent Vapours v Bevan & ors 

In Decadent, the claimant had failed to comply with an 

order which provided that, unless it paid certain court 

fees by 4.00 pm on 19 December 2013, its claim would 

be struck out. A cheque for the full fees was sent to the 

court on the due date by document exchange, so that it 

could have been expected to arrive only one day late. In 

fact, the cheque was lost either in the DX or at court, and 

the non-payment only came to the attention of the parties 

when the judge mentioned it at a pre-trial review on 

7 January 2014. The fees were paid on 9 January 2014. 

The judge refused relief from sanctions. The Court of 

Appeal, setting aside the judge's order, held that relief 

should have been granted. The failure "was near the 

bottom of the range of seriousness"; albeit there was no 

good reason for the failure, and, on a consideration of all 

the circumstances of the case, the "only reasonable 

conclusion was to grant relief". 

Utilise TDS v Davies & ors 

Utilise was a slightly more complicated case in that two 

breaches were under consideration. First, the claimant 

filed a costs budget some 45 minutes late in breach of an 

order which specifically made reference to the automatic 

sanctions in CPR r3.14, which provides that: "[u]nless the 

court otherwise orders, any party which fails to file a 

budget despite being required to do so will be treated as 

having filed a budget comprising only the applicable 

court fees". Secondly, the claimant was 13 days late in 

complying with an order requiring it to notify the court of 

the outcome of negotiations. The District Judge declined 

to grant relief from the sanctions in CPR r3.14, holding 

that the second breach rendered the first breach, which 

would otherwise have been trivial, a non-trivial one. The 

Court of Appeal, setting aside the District Judge's order, 

held that relief should have been granted. The breaches 

were "neither serious nor significant". Given this, there 

was no need to consider in detail the other stages of the 

test. 

Jackson LJ's dissent on construction 

Jackson LJ took a somewhat different view to the Master 

of the Rolls and Vos LJ in relation to the third stage of 

the test. While on the facts before the court he took the 

view that the result in each case would be the same, he 

felt in other cases it may not. He held: "Rule 3.9 requires 

the court to consider all the circumstances of the case as 

well as factor (a) and factor (b). The rule does not 

require that factor (a) or factor (b) be given greater 

weight than other considerations. What the rule requires 

is that the two factors be specifically considered in every 

case. The weight to be attached to those two factors is a 

matter for the court having regard to all the 

circumstances. The word "including" in rule 3.9 means 

that factors (a) and (b) are included amongst the matters 

to be considered. No more and no less. As the Bar 

Council put it in their submissions, factors (a) and (b) 

should "have a seat at the table, not the top seats at the 

table". Ultimately what rule 3.9 requires is that the court 

should "deal justly with the application"". 

In his view, "The new rule 3.9 is intended to introduce a 

culture of compliance, because that is necessary to 

promote access to justice at proportionate cost. It is not 

intended to introduce a harsh regime of almost zero 

tolerance, as some commentators have suggested." 

COMMENT 

This represents a welcome clarification of the Mitchell 

decision and a tempering of some of the harsher 

decisions. At the same time this is not a return to the 

"traditional approach of giving pre-eminence to the need 

to decide the claim on the merits". The prudent working 

assumption for lawyers and their clients must still be that 

court deadlines are largely immovable. Certainly the 

court is likely to be unsympathetic to any difficulty law 

firms might have in meeting any deadlines: "… mere 

overlooking a deadline, whether on account of overwork 

or otherwise, is unlikely to be a good reason. We 

understand that solicitors may be under pressure and 

have too much work. It may be that this is what occurred 

in the present case. But that will rarely be a good reason. 

Solicitors cannot take on too much work and expect to be 



Litigation and Dispute Resolution – June/July 2014 

www.allenovery.com 21 

able to persuade a court that this is a good reason for 

their failure to meet deadlines" (from the original 

Mitchell case but held in Denton to remain substantially 

sound). Where possible, any applications should be made 

well before time has expired. It is also worth considering 

how realistic the timetable is when agreeing an order for 

directions and perhaps building in some leeway. In 

relation to cost budgeting and the filing of Precedent H, 

parties need to be especially vigilant.  

It is a shame that the laudable aims embodied in Sir 

Rupert Jackson's report have had such a bumpy ride. 

Anecdotally, some are of the view that this part of his 

reforms has led to an increase in costs because of the 

apparent need to apply to the court for relief from 

sanctions in almost every case. The Court of Appeal 

hopes that: "It should [now] be very much the exceptional 

case where a contested application for relief from 

sanctions is necessary. This is for two reasons: first 

because compliance should become the norm, rather than 

the exception as it was in the past, and secondly, because 

the parties should work together to make sure that, in all 

but the most serious cases, satellite litigation is avoided 

even where a breach has occurred." Let us hope the court 

is right. 

 Jason Rix 
Senior Professional Support Lawyer 
Litigation – London 

Contact 
Tel +44 20 3088 4957 
jason.rix @allenovery.com 

Real Estate 

APPORTIONMENT OF RENT AND BREAK CLAUSES: COURT OF APPEAL REVERSES 
FIRST INSTANCE DECISION IN BNP PARIBAS V M&S 

Marks & Spencer plc v BNP Paribas Securities Services Trust Company (Jersey) Ltd & anr [2014] 
EWCA Civ 603, 14 May 2014 

The Court of Appeal has unanimously upheld a landlord's appeal. On the facts of the case and the 
wording of the lease in question, no term was to be implied entitling the tenant to be reimbursed for 
the portion of rent relating to the period following the break date. Allen & Overy LLP's Real Estate 
Litigation team, headed by Jane Fox-Edwards, acted for BNP Paribas, the landlord. 

What happened? 

Marks & Spencer (M&S) was the tenant of four floors of 

office premises in Paddington, on separate but similar 

leases. The court focused on one of them. Under that 

lease, basic rent was payable in advance on the usual 

quarter days "proportionately for any part of the year", 

together with additional payments for insurance, service 

charge and a car parking licence fee. The lease was due to 

expire on 2 February 2018 but was subject to a tenant's 

right to break on 24 January 2012 (the break date), such 

right being conditional on (i) there being no arrears of 

basic rent and VAT and (ii) payment of a premium of 

GBP 919,800 (the break premium). Perhaps unusually, 

it was not a condition of operating the break that vacant 

possession be given up. M&S served a valid break notice 

in July 2011, paid the December quarter's rent in full and 

paid the break premium on 18 January 2012. Having 

validly exercised the break, M&S then demanded 

repayment of the rent paid for the period from 25 January 

2012 to 24 March 2012 (the broken period). BNP 

refused and M&S issued proceedings.  
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What was the first instance decision? 

At trial, M&S argued for reimbursement on the basis of: 

(i) the express lease terms; (ii) restitution; (iii) a failure of 

consideration; and (iv) an implied term. Morgan J 

rejected M&S' claim on all of these grounds except that 

of the implied term, which he said met the relevant test as 

set out in the Privy Council case in A.G. of Belize v Belize 

Telecom Ltd [2009] 1 WLR 1988: would the provision 

contended for spell out in express words what the 

instrument, read against the relevant background, would 

reasonably be understood to mean? In Morgan J's view, 

the lease would, read as a whole against the relevant 

background, be reasonably understood to mean that any 

amounts paid in advance for the broken period should be 

repaid. This was for two main reasons. First, had the 

tenant paid the break premium in advance of the 

December quarter day, it would have become an 

unconditional break. In that event, the break date was 

akin to the lease end and the December rent could have 

been apportioned. A reasonable person would consider 

that a tenant paying the break premium after the 

December quarter and just prior to the break date (as in 

this case) should be in the same position as a tenant who 

had paid the break premium prior to the December 

quarter day. Second, the size of the break premium (a 

year's rent) meant the parties could reasonably be 

assumed to have intended the break premium to be the 

landlord's full compensation for the broken lease (and not 

expect any rent for the broken period by way of 

additional compensation).  

What did the Court of Appeal decide? 

The Court of Appeal unanimously overturned Morgan J's 

first instance judgment. Although Morgan J had applied 

the correct test itself for an implied term (essentially that 

the implied term must "go without saying"), the way in 

which it had been applied in this case was wrong. On the 

basis of the words of the lease in question and the 

relevant circumstances, the Court of Appeal concluded 

that the parties had intended the loss from a payment of 

rent for the broken period to "lie where it fell". 

Accordingly, if the rent was paid to cover the period from 

the break date until the following quarter date, no term 

for repayment for that period should be implied. There 

was no general principle that a lessee should only pay for 

what it receives. Further, it could not be said that the 

break premium was intended to be full compensation for 

the lease being broken. Nor was a tenant who had paid 

the break premium on the last quarter date "on all fours" 

with a tenant who paid the break premium by the break 

date such that they deserved equal treatment: the lack     

of certainty up to the break date was a difference for 

which the parties could have intended the landlord to 

be compensated.  

What are the implications? 

The law relating to break clauses has historically been 

harsh on tenants. While every case, of course, turns on its 

facts, the first instance decision gave a ray of hope to 

tenants caught out by conditional break clauses operable 

shortly after a rent day. Its reversal is therefore likely to 

dampen tenants' spirits, particularly as the decision comes 

hot on the heels of another break clause appeal that was 

also decided in favour of the landlord (Siemens Hearing 

Instruments Ltd v Friends Life Ltd [2014] EWCA Civ 

382). The decision does, however, bring with it some 

welcome certainty. In essence, the lease means what it 

says. Where breaks are conditional on payment of rent, 

well-advised tenants will continue to pay the full rent due 

where a break date falls between rent payment dates with 

no expectation that they will be reimbursed after the 

event. As for new leases, great care should (continue to) 

be taken when drafting break clauses to ensure that a one-

off right to break does not become unexpectedly 

expensive by electing (or allowing) the break date to fall 

on or shortly after a rent payment date. 

 Jane Fox-Edwards 
Consultant 
Litigation – Real Estate – London 

Contact 
Tel +44 20 3088 2771 
jane.fox-edwards@allenovery.com 



Litigation and Dispute Resolution – June/July 2014 

www.allenovery.com 23 

Regulatory 

FUND MANAGERS FINED BY FCA 

FCA Final Notice: Invesco Asset Management Ltd and Invesco Fund Managers Ltd, 24 April 2014 

The FCA fined Invesco Asset Management Ltd and Invesco Fund Managers Ltd (together, Invesco 
Perpetual) GBP 18,643,000 for failings relating to fund management and for exposing investors to 
greater levels of risk than they had been led to expect.

Invesco Perpetual is a large fund management business 

that is located in the UK. As at 31 December 2013, it had 

assets under management totalling approximately GBP 

71 billion, of which approximately 75% were held in 

retail funds.  

On 28 April 2014, the FCA issued a final notice (dated 24 

April 2014) that set out its findings in respect of Invesco 

Perpetual. The FCA found that for some or all of the 

period May 2008 to November 2012, Invesco Perpetual 

breached Principle 3 (Management and control) and 

Principle 7 (Communications with clients) of the FCA's 

Principles for Businesses (PRIN), as well as certain rules 

in the FCA's Collective Investment Scheme 

sourcebook, (COLL) in connection with its fund 

management activities. 

Principle 3 

The FCA found that Invesco Perpetual breached Principle 

3 of PRIN in that it failed to take reasonable care to 

ensure that the systems and controls that it put in place 

around the front office of its fixed income business were 

sufficient to record trades on a timely basis to enable it to 

value the funds it managed accurately. It identified two 

issues in particular. 

Failure to record trades on a timely basis 

The FCA found that between May 2008 and May 2012 
Invesco Perpetual failed to record trades in its fixed 
income business on a timely basis. The FCA found that 
this gave rise to the risk that the funds managed by 
Invesco Perpetual may not have been priced accurately 
and that investment decisions may have been made that 
were not appropriate for its funds. 

This issue was identified by Invesco Perpetual's internal 

audit function in May 2012, which established that in 

2010 and 2011 Invesco Perpetual had failed to record 9% 

of trades executed in its fixed income business on the day 

they were executed (as they should have been, so as to 

ensure that they were taken into account when Invesco 

Perpetual performed daily valuations of its funds). 

The FCA also found that Invesco Perpetual's "persistent 

and repeated" failure to ensure that it promptly recorded 

trades in its systems placed its investors at an increased 

risk of loss as:  

 any decisions made by Invesco Perpetual's fund 
managers based on the portfolio at that valuation 
point may have been inappropriate; 

 compliance checks would have been carried out 
using incomplete data; and  

 units or shares in the funds may not have been priced 
correctly.  

The FCA identified two occasions when Invesco 

Perpetual paid compensation to its funds for losses of 

approximately GBP 1,500 that arose from the late or 

incorrect input of trades. 

Failure to monitor fund managers' allocation of trades 
in respect of aggregated trades.  

The FCA found that Invesco Perpetual failed to put 
adequate controls in place until May 2012 to monitor 
how partially executed aggregated trades within its fixed 
income business were allocated.  

Where a firm aggregates a client order with one or more 

other orders and the aggregated order is only partially 
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executed, the FCA's rules (specifically 11.3.7R and 

11.3.8R in the FCA's Conduct of Business sourcebook 

(COBS)) require that firm to allocate the related trades in 

accordance with its order allocation policy. Each firm 

must have such a policy in place. These rules are 

intended to help ensure that trades are allocated fairly 

between funds interested in the same investment 

opportunity and that investors in those funds, 

accordingly, are not disadvantaged.  

The FCA concluded that Invesco Perpetual's failure to 

have adequate controls relating to partially executed 

aggregated trades gave rise to the risk that some funds or 

investors in those funds could have been favoured over 

others, and that as a result investors may have suffered 

losses.  

The FCA also concluded that Invesco Perpetual's breach 

of Principle 3 created a risk that Invesco Perpetual would 

breach certain other rules set out in COLL (specifically in 

Chapter 6.3 of COLL, which concerns valuation and 

accounting procedures).  

Principle 7 

The FCA found that Invesco Perpetual's investors were 

exposed to increased levels of risk through its use of 

derivatives and consequent introduction of up to GBP 1 

billion of leverage (which represented 5% of net asset 

value) into its funds. However, the FCA concluded that 

Invesco Perpetual failed to adequately disclose the risks 

associated with its use of derivatives to its investors, 

which was in breach of the provisions set out in COLL. 

As a result, the FCA concluded that Invesco Perpetual 

had breached Principle 7 on the basis that it failed to pay 

due regard to the information needs of their clients, and 

communicate information to them in a way which is 

clear, fair and not misleading. 

In particular, the FCA found that key investor 

information and simplified prospectuses that were 

provided to those who invested in certain Invesco 

Perpetual funds did not provide sufficient information 

about the risks associated with their investments. For 

example, although the full version of prospectuses 

produced by Invesco Perpetual referred to the fact that it 

was permitted to invest in derivatives on behalf of the 

funds, the shorter versions of these prospectuses which 

were provided to investors did not mention this. 

The FCA concluded that Invesco Perpetual's breach of 

Principle 7 meant that investors: 

 may not have been fully aware of the risks involved 
when investing their money; 

 were exposed to a higher level of risk than they had 
been led to expect; and 

 may have made investment decisions that, if they had 
been provided with appropriate information by 
Invesco Perpetual, they might not have made.  

In addition, the FCA commented that Invesco Perpetual's 

breach of Principle 7 may have given it an unfair 

advantage over its competitors, as it may have benefited 

from the use of additional funds from investors who 

would not have invested with Invesco Perpetual had it 

made adequate disclosures regarding the risks associated 

with their investments. 

COLL 

COLL 5.2 (General investment powers and limits for 

UCITS schemes) sets out a number of investment 

restrictions that must be followed when investing the 

scheme property of UCITS schemes. In the final notice 

issued in respect of Invesco, the FCA described these 

restrictions as "a very important safeguard for 

consumer protection".  

The FCA found that Invesco Perpetual had made trades 

that breached the investment restrictions set out in COLL 

5.2. The FCA concluded that these breaches exposed 

investors to greater levels of risk than they had been led 

to expect and resulted in certain funds being compensated 

in respect of losses of nearly GBP 5.3 million. 

Sanction 

The FCA imposed a financial penalty of GBP 18,643,000 

on Invesco Perpetual. As the breaches by Invesco 

Perpetual took place both before and after 6 March 2010, 

the FCA applied both its old penalty regime (applicable 

to breaches taking place before 6 March 2010) and its 

current penalty regime (applicable to breaches occurring 

after 6 March 2010).  
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Under its current penalty regime, the FCA follows a five-

step framework when calculating a financial penalty. 

Interestingly, in this case, the FCA reduced the financial 

penalty calculated in respect of Invesco Perpetual's 

breaches of the investment restrictions in COLL 5.2 by 

50% from GBP 25,813,069 to GBP 12,906,534 at step 2 

of its current penalties policy. The FCA explained that it 

considered that the original penalty calculated under the 

current penalties policy would have been disproportionate 

to Invesco Perpetual's breaches of COLL. This was 

because: 

 Only 16 out of approximately 405,000 executed 
trades had breached the COLL rules.  

 These 16 breaches were not indicative of widespread 
failings by Invesco Perpetual. 

 The financial penalty calculated before a deduction 
was applied was very high in comparison with the 
amount of loss caused by the COLL breaches (which 
was only around GBP 5.3 million). 

COMMENT 

This case is an example of where the FCA has taken 

action against a firm on the basis of risks that investors 

were exposed to, as opposed to only taking action when 

investors have suffered actual detriment. Such an 

approach is not only consistent with the FCA's consumer 

protection objective but also with the FCA's commitment 

to "early intervention" in cases where it appears there is a 

risk that consumers may suffer detriment.  

It is also interesting to observe the FCA exercising its 

discretion to reduce the level of financial penalty 

calculated in circumstances where it considers that the 

five-step framework under the current penalty regime 

would result in a disproportionately high penalty. 

 Sarah Hitchins 
Associate 
Litigation – Banking Finance & Regulatory – 
London 

Contact 
Tel +44 20 3088 3948 
sarah.hitchins@allenovery.com 
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Service

COMMERCIAL COURT CLARIFIES WHEN A CLAIM IS "SERVED" UNDER A CONTRACT 

T&L Sugars Ltd v Tate & Lyle Industries Ltd [2014] EWHC 1066 (Comm), 10 April 2014 

The phrase "issued and served" in a share and business sale agreement was to be interpreted in 
accordance with CPR r7.5, not CPR r6.14. The claimant's claim was therefore "issued and served" 
when the claim form was actually delivered to the defendant's solicitors' offices. The court rejected the 
defendant's argument that the date of service was when it would have been "deemed served" within 
the meaning of CPR r6.14. The issue arose in the context of a time limit in the agreement for bringing 
proceedings.

Background 

On 30 September 2010, the defendant, Tate & Lyle 

Industries Ltd, sold its European sugar business to the 

claimant, T&L Sugars Ltd, under a Share and Business 

Sale Agreement (the SBSA). Under the SBSA, notice of 

claims had to be made within 18 months following the 

sale. In the event that legal proceedings are not 

"commenced by being both issued and served" within 

12 months of the notice, the SBSA provides that such a 

claim will be deemed to be irrevocably withdrawn. 

On 30 March 2012, the last day of the 18-month period, 

the claimant gave the defendant notice of three categories 

of claims. To avoid its claim being irrevocably 

withdrawn, the claimant would have to commence its 

claim on or before 30 March 2013. On 27 March 2013, 

the claimant issued and delivered by hand the original 

sealed copy of the Claim Form and Particulars of Claim 

to the defendant's solicitors' offices (who had, the 

previous day, confirmed they were instructed to 

accept service).  

Pursuant to CPR r6.14, a claim form is deemed served on 

the second business day after completion of "the relevant 

step". Due to the Easter holidays, the claim form was 

deemed served, pursuant to CPR r6.14, on 2 April 2013. 

However, under CPR r7.5(1), it is the actual date of 

service of a claim that is taken into account when 

determining whether a claim form has been served within 

four months of issue; in delivering the claim form by 

hand, the claimant's solicitors completed actual service 

under CPR r7.5(1) on 27 March 2013.  

The key question for the court was whether, by 30 March 

2013, the claimant had "issued and served" its claim 

within the meaning of the SBSA by way of the delivery 

of the Claim Form and Particulars of Claim to the 

defendant's solicitors' offices.  

The Arguments 

The defendant argued that the phrase "issued and served" 

meant issued and served in accordance with the Civil 

Procedure Rules (CPR). This was because the SBSA 

provided for an exclusive English jurisdiction clause. As 

such, the phrase could not simply mean delivered and 

received in a non-legal sense. This was supported by the 

fact that the SBSA provided for two regimes whereby 

contractual notices were delivered and received, whereas 

legal proceedings were to be "served". Therefore, it could 

not have been intended that service of proceedings should 

be synonymous with "delivery". The service of the claim 

therefore occurred when the claim was "deemed served" 

on 2 April 2013, after the expiry of the 12-month time 

limit. It followed that the claim should be deemed 

irrevocably withdrawn. This logic was supported by the 

decision of Green J in Ageas (UK Ltd v Kwik-Fit (GB) 

Ltd)1 which involved a similar provision to that in the 

SBSA. In that decision, the court held that the word 

"serving" was to be accorded a non-legal business 

meaning of "delivery and receipt of the claim form". 
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Unhelpfully for the defendant, the court in Ageas also 

held that had the reference to "serving" referred to the 

CPR, then the relevant provision was CPR r7.5, 

not CPR r6.14.  

The claimant argued that the word "served" should be 

given its natural commercial meaning of "delivery to and 

receipt". In light of Lord Neuberger MR's comments in 

Ener-G Holdings Plc v Hormell,2 the SBSA would have 

to contain very clear wording to displace the natural 

conclusion that service occurred on 27 March 2013. It 

would be uncommercial for the parties to have intended 

that CPR r6.14 be applicable. Such an interpretation 

would require that the parties would have to serve a claim 

two days before the actual deadline. In agreeing with 

Green J in Ageas, the claimant argued that even if the 

natural commercial meaning of "served" was in reference 

to the CPR, it would be CPR r7.5, not CPR r6.14, that 

would apply. Service would have, therefore, taken place 

within the 12-month time limit on 27 March 2013, when 

the claim was delivered to the defendant's solicitors.  

Decision 

In deciding in favour of the claimant, Flaux J held that: 

(1) The word "served" meant "served in accordance with 

the CPR". This was because the word was used in the 

phrase "has issued and served proceedings". "Issued" 

would be read in accordance with CPR r7.5 given 

that claims had to be commenced in England under 

the exclusive jurisdiction clause. It followed that 

"served" must also be read in accordance with the 

CPR.  

(2) In disagreeing with Green J in Ageas, Flaux J held 

that had the parties intended that the claim form be 

merely "delivered and received", then the parties 

could have used such words. Indeed, the parties had 

used such words when referring to the notification of 

contractual claims but not for the service of legal 

actions or proceedings. The latter was catered for by 

a different regime. The parties were therefore alive to 

the fact that the service of legal process was different 

from the delivery or receipt of a contractual notice. 

They were also capable of writing deeming 

provisions into the SBSA when appropriate. 

Therefore, "served" and "delivery" could not 

be synonymous.  

(3) There is a distinction in the CPR between "actual 

service" and "deemed service". The focus of CPR 

r7.5 is about when actual service takes place. This 

ensures that a claimant, depending on which method 

of service he adopts, will have certainty that he has 

served a claim within a limitation period. CPR r6.14 

is about "deemed service" so that the parties are 

certain as to when next steps in the proceedings are 

to take place. Therefore, in this case the claim was 

actually served on 27 March 2013 (CPR r7.5) but 

deemed served on 2 April 2013 (CPR r6.14).  

(4) There was no justification for concluding that the 

word "served" referred to "deemed service" under 

CPR r6.14. To do so would result in the claimant 

being worse off under the SBSA than had it issued a 

claim form on the last day of the six-year limitation 

period under the Limitation Act 1980. The judge 

held that "such an irrational logical consequence 

demonstrates the fallacy" of the argument that 

CPRr 6.14 should apply. CPR r7.5, therefore, applied 

so that the claims were "issued and served" under the 

SBSA when the claim form was delivered to the 

defendant's solicitors' offices on 27 March 2013, 

within the 12-month time limit. 

COMMENT 

Without express wording under a contract, the English 

court is likely to construe the word "served" as meaning 

the date on which the relevant act was taken under 

CPR r7.5. If parties intend there to be stricter conditions 

governing the service of claims (ie deemed service), they 

must cater for this by either defining those terms or 

linking them to specific procedural rules.  

 Annsley Ward 
Associate 
Litigation – Intellectual Property – London 

Contact 
Tel +44 20 3088 2760 
annsley.ward@allenovery.com 

___________________________ 

1. [2013] EWHC 3261 (QB). 

2. [2012] EWCA Civ 1059. 
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Tort 

STANDARD CONTRACTUAL TERMS EFFECTIVE AGAINST BORROWER'S CLAIMS OF 
MISREPRESENTATION AND BREACH OF DUTY OF CARE AGAINST LENDER 

Barclays Bank plc v Svizera Holdings BV & anr [2014] EWHC 1020 (Comm), 8 April 2014 

The Commercial Court has followed previous authority in ruling that a bank's standard contractual 
terms prevented a borrower from successfully alleging misrepresentation and breach of an advisory 
duty of care against the bank.

Background 

A syndicate of lenders, which included the claimant 

(Barclays), lent USD 45 million to the first defendant 

(Svizera) under a facility agreement dated 24 September 

2007 (the Facility Agreement). After repaying several 

instalments as they became due, Svizera failed to make 

any further payments. Barclays served a demand on the 

second defendant (Maneesh) as the guarantor under the 

Facility Agreement, but Maneesh did not honour the 

guarantee. Svizera was a wholly owned subsidiary 

of Maneesh. 

Borrower alleges misrepresentation and breach of 

advisory duty 

Barclays brought proceedings on its own behalf and on 

behalf of the other lenders against the defendants for the 

amount which remained outstanding under the Facility 

Agreement, which was approximately USD 35 million. In 

resisting Barclays' claim, the defendants' allegations 

included misrepresentation by Barclays and breach of an 

advisory duty in tort. 

The Commercial Court (Flaux J) held that all of the 

defences failed and that Barclays was entitled to recover 

in full the sums it claimed against the defendants. 

No misrepresentation and no reliance 

The defendants alleged that Barclays had represented that 

it would obtain, for Svizera, a currency swap, which 

would be entered into at the same time as the Facility 

Agreement, but that no such swap was ever entered into. 

Flaux J concluded that Barclays had not made any such 

representation. Even if a representation had been made, 

Flaux J found that the defendants had not relied upon it in 

deciding whether to enter into the Facility Agreement. 

Mandate Letter created contractual estoppel 

Further, Flaux J held that the wording of a letter (the 

Mandate Letter) setting out the terms and conditions on 

which Barclays was prepared to arrange the financing 

was effective in creating a contractual estoppel against 

any reliance by Maneesh on any representation made by 

Barclays. Maneesh had signed the Mandate Letter several 

months before the Facility Agreement was signed. The 

Mandate Letter contained standard form wording by 

which Maneesh acknowledged that it had not relied upon 

any representation by Barclays in entering into the 

transaction. Flaux J followed decisions such as Peekay 

Intermark Ltd v Australia and New Zealand Banking 

Group [2006] EWCA Civ 386, Springwell Navigation 

Corporation v JP Morgan Chase Bank [2010] EWCA 

Civ 1221 and Cassa di Risparmio v Barclays Bank 

[2011] EWHC 484 in holding that clear words could 

contractually estop a party from alleging that it had relied 

on a representation by another party in entering into 

a contract.   

No advisory relationship and duty of care 

In the alternative, the defendants alleged that various 

assurances given by Barclays to Maneesh had resulted in 

an advisory relationship, under which Barclays owed the 

defendants a duty of care, which Barclays had breached. 

Flaux J found that Barclays had not given the defendants 

any advice but had acted on an execution-only basis. 
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Even if Barclays had given advice, the consequence of 

the wording in the Mandate Letter stating that the 

defendants accepted that Barclays was not acting as their 

advisor, and that they were entering into the transaction 

on the basis of their own independent assessment of the 

transaction and the risks involved, was that the 

defendants were contractually estopped from alleging that 

Barclays had acted in an advisory capacity or owed them 

a duty of care. 

Notwithstanding these findings, Flaux J considered the 

circumstances in which a tortious duty of care to advise 

would arise in the case of a bank or other financial 

institution. Flaux J applied the opinion of Lord Hodge in 

Grant Estates Ltd v Royal Bank of Scotland plc [2012] 

CSOH 133 at [73] in finding (i) the absence of a written 

advisory agreement and (ii) the terms of the Mandate 

Letter and the Facility Agreement excluding any advisory 

relationship meant that it could not be inferred that 

Barclays had assumed responsibility for any advice it 

had provided.  

COMMENT 

This decision will give some further comfort to banks 

that their standard "no reliance" and "no advice" clauses 

will generally be effective in excluding claims of 

misrepresentation and breach of a duty of care. However, 

following Cassa di Risparmio, two potential issues 

should still be borne in mind. A misrepresentation as to 

the effect of the contractual documents which are claimed 

to give rise to the contractual estoppel may prevent the 

estoppel from arising. In addition, the scope of the 

estoppel is a matter of construction of the contract so that 

(in less straightforward circumstances than those in this 

case) a court will analyse whether the representations 

made by the bank fell outside the terms of the specific 

clause which is claimed to give rise to the estoppel. 

Banks should also note the importance of recording the 

steps taken and discussions held with borrowers prior to 

entering into an agreement. 

 Andrew Lee 
Associate 
Litigation – Banking, Finance and Regulatory 
– London 

Contact 
Tel +44 20 3088 2961 
andrew.lee@allenovery.com 
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Forthcoming client seminars

Seminars are held at the Allen & Overy LLP office at 

Bishops Square London. 

M&A and the Pensions Regulator: the practical 

impact of moral hazard on corporate restructuring 

Tuesday 23 September 2014, 8.30am – 9.30am 

Presented by: Jason Shaw, Senior Associate – Litigation 

and Raquel Agnello QC, Erskine Chambers 

Corporates involved in M&A and restructuring will be 

keenly aware of the Pensions Regulator's 'moral hazard' 

powers, which allow it to impose a requirement for 

financial contributions or support on corporate entities 

(and, in some cases, individuals) in relation to defined 

benefit pension scheme liabilities. Although these powers 

are nearly ten years old, their scope and use is still being 

mapped out in a range of examples which continue to hit 

the headlines – Sea Containers, Nortel Networks, 

Lehman Brothers, Bonas, Box Clever, Focus DIY and 

others. 

We're pleased to offer you an opportunity to hear from 

Raquel Agnello QC, who has been retained by the 

Pensions Regulator in relation to almost all of the moral 

hazard cases to date and has an in-depth knowledge of 

both the law and the Regulator's approach and practice. 

How do the Regulator's powers affect corporates, what 

are the limits of those powers, and what can you do to 

quantify and reduce moral hazard risk? This seminar will 

address the practical impact of the moral hazard regime 

for corporate M&A deals and solvent restructuring. 

A list of client seminars can be viewed online at 

www.aoseminars.com. Links to recordings of past 

seminrs can be provided on request. 

We also offer a full range of bespoke seminars in our 

Client Seminar Menu, from which clients can choose a 

seminar topic of interest, which will be delivered by 

Allen & Overy LLP specialists at a client's premises. If 

you are a client and have a query in this regard, please 

contact Sarah Garvey on +44 20 3088 3710 or 

sarah.garvey@allenovery.com. 
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Litigation Review consolidated 
index 2014

Antitrust 

"Umbrella Pricing": widening damages exposure for cartelists 

(Jun/Jul)  

Arbitration 

Arbitration award upheld by the English court in the face of 

allegations of bribery: Honeywell International Middle East Ltd v 

Meydan Group LLP (Jun/Jul)  

Injunctions in support of disputed assets in the context of 

arbitration – a high discretionary threshold: EurOil Ltd v 

Cameroon Offshore Petroleum SARL (Apr) 

Commercial Court provides guidance on abuse of process 

following alleged collateral attack on earlier arbitral award: OMV 

Petrom SA v Glencore International AG (Apr) 

Anti-suit injunction granted to protect arbitration agreement even 

though no arbitration: AES applied: Boris Bannai v Eitan Shlomo 

Erez (Trustee in Bankruptcy of Eli Reifman) (Jan) 

Company 

Directors' duties – exercise of powers for a proper purpose: 

Eclairs Group Ltd & anr v JKX Oil & Gas plc & ors (Jun/Jul) 

Competition 

Clarity on deadline for bringing UK antitrust damages actions: 

Deutsche Bahn AG & ors v Morgan Advanced Materials plc 

(May) 

Private antitrust damages actions: European Parliament approves 

directive (May) 

ECJ rules Commission can rely on general presumptions in 

refusing to disclose cartel documents (Apr) 

Confidentiality 

Confidentiality obligation enforced to protect trade secrets: 

Personnel Hygiene Services Ltd & ors v Rentokil Initial UK Ltd 

(t/a Initial Medical Services) & anr (Feb/Mar) 

Misuse of private information is a tort distinct from breach of 

confidence: Judith Vidal-Hall & ors v Google Inc (Feb/Mar) 

Conflict of laws 

What constitutes an insolvency derived claim?: Fondazione 

Enasarco v Lehman Brothers Finance SA & anr (Feb/Mar) 

Indirect or secondary damage in England sufficient to meet 

tort jurisdictional gateway test: Pike and Doyle v The Indian 

Hotels Company Ltd (Jan) 

Contract 

What benefits does an innocent party have to give credit for 

when mitigating loss?: Fulton Shipping Inc of Panama v 

Globalia Business Travel S.A.U. (formerly Travelplan S.A.U.) 

of Spain ("The New Flamenco") (Jun/Jul) 

The quest for meaning: an overview of the law of contract: 

part I – interpretation; and part II – remedies (Jun/Jul) 

Court of Appeal interprets "commercially reasonable" in 

complex finance transaction: Barclays Bank plc v UniCredit 

Bank AG & anr (May) 

Termination options: general law or contractual right: 

Newland Shipping and Forwarding Ltd v Toba Trading FZC 

(May) 

Definition of shares in a charge included rights under 

shareholder loan agreements: Fons HF (In Liquidation) v 

Corporal Ltd & anr (May) 

Importance of strict adherence to contractual notice 

provisions: Greenclose Ltd v National Westminster Bank plc 

(May) 

Anticipatory breach by renunciation and third parties: Geden 

Operations Ltd v Dry Bulk Handy Holdings Inc ("The Bulk 

Uruguay") (May) 

Negligence in pre-contractual representations actionable even 

though made to a person who did not become a party to the 
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contract: Cramaso LLP v Ogilvie-Grant, Earl of Seafield & ors 

(Apr) 

Damages for non-acceptance of goods not covered by exclusion 

clause covering "loss of profits": Glencore Energy UK Ltd v 

Cirrus Oil Services Ltd (Feb/Mar) 

Court of Appeal rules on penalty clauses: Cavendish Square 

Holdings BV & anr v Makdessi (Jan) 

Costs 

Jackson Reforms – Where are we now? (Apr) 

Jackson Reforms bite: judgment for USD 7 million ordered 

against non-complying defendants: Newland Shipping & 

Forwarding Ltd v Toba Trading FZC:Newland Shipping & 

Forwarding Ltd v Toba Trading FZC & ors (Feb/Mar) 

Court of Appeal considers "economic realities" in awarding costs 

order against a company director: Axel Threlfall v ECD Insight 

Ltd & anr (Jan) 

Damages 

Loss of a chance and remoteness: Wellesley Partners LLP v 

Withers LLP (May) 

The Commercial Court considers the date at which loss should be 

assessed where damages are sought as a result of alleged 

negligent financial advice: Gestmin SGPS SA v Credit Suisse 

(UK) Ltd & anr (Jan) 

Disclosure 

High Court grants Norwich Pharmacal orders against Italian 

banks with branches in London: Credit Suisse Trust v Intesa San 

Paulo SpA and Banca Monte Dei Pasche Di Siena (Jun/Jul) 

Employment 

Employment tribunal reform (Jun/Jul) 

Court of Appeal endorses Information Commissioner's Office 

guidance on the meaning of personal data: Efifiom Edem v 

Information Commissioner and Financial Services Authority 

(May) 

Evidence 

Admissibility of opinion evidence in civil proceedings: Julia 

Mary Rogers & anr v Scott Hoyle (Jun/Jul) 

Legal risks when using Private Investigators (May) 

Injunctions 

Freezing injunction could prevent value of shareholding being 

depleted: Lakatamia Shipping Co Ltd v Nobu SU & ors 

(Jun/Jul) 

Exceptions for ordinary business expenses, living expenses 

and legal costs in the context of freezing orders: Parvalorem v 

Olivera & ors (Feb/Mar) 

Limitation of liability clause not relevant to assessment of 

whether damages would be an adequate remedy: AB v CD 

(Feb/Mar) 

Limitation 

Limitation periods in claims for fraud or fraudulent breach of 

trust: do they apply to dishonest assisters and knowing 

recipients or only to trustees? Williams v Central Bank of 

Nigeria (Apr) 

Accrual of cause of action in tort requires actual express 

damage: British Telecommunications plc v Luck & ors (Apr) 

Privilege 

Litigation privilege: Court of Appeal confirms high bar for 

dominant purpose test: Rawlinson & Hunter Trustees SA & 

ors v Akers & anr (Apr) 

Procedure 

Relief from sanctions under CPR r3.9: the new test: Denton & 

ors v TH White Ltd & anr (Jun/Jul) 

 

Real Estate 

Apportionment of rent and break clauses: Court of Appeal 

reverses first instance decision in BNP Paribas v M&S: Marks 

& Spencer plc v BNP Paribas Securities Services Trust 

Company (Jersey) Ltd & anr (Jun/Jul) 

Supreme Court rules on when to grant damages in lieu of an 

injunction to stop infringement of a property right: Coventry 

& ors v Lawrence & anr (Apr) 

Regulatory 

Fund Managers fined by FCA: FCA Final Notice: Invesco 

Asset Management Ltd and Invesco Fund Managers Ltd 

(Jun/Jul) 
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Parties may not claim additional damages in court following 

acceptance of an FOS determination: Clark & anr v In Focus 

Asset Management & Tax Solutions Ltd (May) 

FCA Risk Outlook and Business Plan 2014 – key enforcement 

themes (Apr) 

Systems and controls against money laundering, bribery and 

corruption: recent FCA action (Feb/Mar) 

Warning notices and privilege issues: Ford, R (on the application 

of) v The Financial Services Authority (Jan) 

Banking Reform Act: issues for litigators (Jan) 

Service 

Commercial Court clarifies when a claim is "served" under a 

contract: T&L Sugars Ltd v Tate & Lyle Industries Ltd 

(Jun/Jul) 

Additional methods for service on directors independent of 

CPR: Key Homes Bradford Ltd & ors v Rafik Patel (Feb/Mar) 

Tort 

Standard contractual terms effective against borrower's claims 

of misrepresentation and breach of duty of care against lender: 

Barclays Bank plc v Svizera Holdings BV & anr (Jun/Jul) 
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Key Contacts 

If you require advice on any of the matters raised in this document, please call any of our Litigation and Dispute 

Resolution partners, your usual contact at Allen & Overy, or Sarah Garvey. 
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