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EDITORIAL 

In this edition of the Litigation Review we cover a number of interesting decisions 
handed down before the courts' summer break. In particular, we reflect on the decision of 
Richard Spearman QC (sitting as Deputy Judge of the Chancery Division) in Bristol 
Groundschool Ltd v Intelligent Data Capture Ltd & ors where the court implied a general 
duty of good faith into what it termed a "relational contract", endorsing the much debated 
judgment of Leggatt J in Yam Seng Pte Ltd v ITC Ltd (see Contract). We cover a 
decision of Teare J concerning a clause where the parties agreed to attempt to resolve any 
disputes by "friendly discussion" before commencing arbitral proceedings. Teare J found 
the clause to be enforceable as a condition precedent to arbitration (see Arbitration). We 
also report on a decision of Popplewell J in Ageas (UK) Ltd v Kwik-Fit (GB) Ltd & anr 
concerning the use of hindsight in the calculation of the value of a target company (see 
Contract). 

We cover the Supreme Court's decision in FHR European Ventures LLP & ors v Cedar 
Capital Partners LLC which clarified the position regarding the recovery of bribes and 
secret commissions by principals from agents. The Supreme Court held  that a principal 
will have a proprietary claim and not just an in personam claim (see Bribery and 
corruption). Finally, we consider the high profile arbitration award (for in excess of USD 
50 billion) made by the Permanent Court of Arbitration in the Hague in favour of former 
Yukos shareholders against Russia (see Arbitration). 
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Arbitration 

RUSSIA ORDERED TO PAY USD 50 BILLION FOR ACTIONS DESIGNED TO BANKRUPT 
OIL PRODUCER 

Yukos Universal Ltd (Isle of Man) v The Russian Federation, UNCITRAL, PCA Case No AA 227, 
Hulley Enterprises Ltd (Cyprus) v The Russian Federation, UNCITRAL, PCA Case No AA 226, 
Veteran Petroleum Ltd (Cyprus) v The Russian Federation, UNCITRAL, PCA Case No AA 228, 
18 July 2014 

Russia breached its international obligations under the Energy Charter Treaty (the ECT) by taking 
actions designed to bankrupt Yukos, formerly Russia's largest oil company. Russia was ordered to pay 
damages to former Yukos shareholders in excess of USD 50 billion, plus USD 60 million in legal 
fees. A panel of arbitrators, under the auspices of the Permanent Court of Arbitration in The Hague, 
rendered the Yukos award, by far the largest ever publicly known arbitration award. The arbitrations 
began in 2005. 

The claimants were the former controlling shareholders 

of OAO Yukos Oil Company (Yukos), which, prior to 

its bankruptcy, was the largest private oil company in 

post-Soviet Russia. They alleged that Russia had 

violated its ECT obligations by: (i) expropriating their 

investments in Yukos in breach of Article 13(1); and (ii) 

failing to treat their investments in a fair and equitable 

(FET) manner and on a non-discriminatory basis in 

breach of Article 10(1). In support of their claims, the 

claimants cited a number of measures taken against 

Yukos over several years, including enormous tax 

reassessments, asset freezes and the forced sale of 

Yukos' main production asset, Yuganskneftegaz (YNG) 

for a "questionable price" to Russia's largest State-

owned oil company, Rosneft. The claimants also 

complained of criminal prosecutions and a campaign 

of harassment. Russia denied any ECT breach, relying 

heavily on the claimants' allegedly illegal and improper 

use of tax optimisation structures, including organising 

its corporate structure to exploit Russia's low 

tax regions. 

Jurisdiction  

Russia sought to rely on the ECT's carve-out for 

"taxation measures" (Article 21(1)), maintaining that this 

provision exempted Russia's conduct from ECT 

protection. Moreover, Russia argued that Yukos' 

"unclean hands" barred its ECT claims. The Tribunal 

rejected both objections. On the tax carve-out, the 

Tribunal concluded that States cannot avoid their 

investment treaty obligations simply by labelling a 

measure as a "tax". Article 21(1) only applies to bona 

fide tax measures which are designed to raise revenue 

for the State, and not actions taken "to achieve an 

entirely unrelated purpose … such as the destruction of 

a company". As for the "unclean hands" argument, the 

Tribunal acknowledged that, unlike other investment 

treaties, the ECT makes no mention of any principle of 

"clean hands", or any requirement that investments be 

made legally. Notwithstanding the absence of treaty 

language, the Tribunal noted that it is a general principle 

of international law that an investment will not be 

protected if made in bad faith or in contravention of the 

host state's law. However, it declined Russia's request to 

extend the principle's application to post-investment 

conduct in the absence of the requisite level of 

international recognition and consensus.  

Notably, in a series of interim awards issued in 2009, 

the Tribunal had already dismissed Russia's argument 

that the Tribunal lacked any jurisdiction under the ECT 

because, although Russia had signed the treaty, it had 

never been ratified. 
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Liability  

The Tribunal held that Russia's actions were part of 

a targeted effort to bankrupt Yukos and appropriate 

its assets.  

In its analysis of Article 13(1), the Tribunal relied on the 

concepts of legitimate expectations and proportionality. 

The Tribunal recognised the impropriety of Yukos' 

conduct, observing that the claimants should have 

expected some form of adverse reaction from Russian 

authorities for their tax optimisation schemes. However, 

the extremity of Russia's actions went far beyond these 

expectations. Ultimately, while there was no explicit 

expropriation of Yukos' or its shareholders' assets, 

Russia's measures nevertheless had an effect "equivalent 

to nationalisation or expropriation". The Tribunal then 

considered whether the expropriation was lawful, 

referring to the four ECT requirements (public interest; 

non-discrimination; due process; and adequate 

compensation), again finding in the claimants' favour. 

On public interest, the Tribunal considered the 

destruction of Yukos, as Russia's largest taxpayer, to 

be "profoundly questionable" and primarily in the 

interest of Rosneft, which took over Yukos' principal 

assets "virtually cost-free". On due process, the Tribunal 

held that Russian courts had "bent to the will of Russian 

executive authorities to bankrupt Yukos ... and 

incarcerate a man [Mr Khodorkovsky, Yukos' 

principal shareholder] who gave signs of becoming a 

political competitor".  

Following the Tribunal's finding of unlawful 

expropriation, it was deemed unnecessary to decide on 

any breach of FET. 

Damages 

To calculate compensation, the Tribunal observed that, 

while the ECT specified the date of expropriation as the 

"proper valuation date", this was only relevant to 

"lawful" and not necessarily "unlawful" expropriation. 

Compensation should therefore be assessed from either 

the date of expropriation or the award – whichever is 

more favourable to the claimants. The more favourable 

valuation date was held to be that of the award.  

Exercising its wide discretion, the Tribunal held that 

Yukos' own impropriety was indeed relevant to 

damages. As a result of "material and significant  

mis-conduct" by the claimants and Yukos, damages 

were reduced by 25%. The Tribunal considered this 

apportionment of responsibility to be fair and reasonable 

in the circumstances and cited Occidental v Ecuador 

(ICSID, ARB/06/111) in support of its approach.  

The Tribunal also concluded that Russia should bear the 

full costs of the arbitration. On legal fees, the Tribunal 

acknowledged that the parties' fees were unsurprisingly 

high given the complexity of the case. However, it 

reduced the award on fees by 25% on the basis that some 

of the claimants' claims were excessive, and that their 

damages experts were of limited assistance.  

COMMENT 

Enormous damages and media coverage aside, the 

Yukos decision is worthy of comment for many reasons:  

− procedurally, it is noteworthy that, although the 
three arbitrations were not consolidated, the parties 
appointed the same tribunal in each and the 
arbitrations were heard in parallel;  

− interestingly, Russia contended that the actions of 
both Rosneft and the bankruptcy administrator were 
not attributable to the State. After an extensive 
review of the facts, the Tribunal concluded they 
were, citing the fact that President Putin had made 
statements indicating Russia's acceptance of 
responsibility for the auction of YNG, and Rosneft's 
acquisition of the same; 

− the ECT's tax carve-out is a complex provision. 
Notably, the Tribunal concluded that even if Article 
21(1) had applied, any measures excluded by the 
carve-out would be brought back within the 
Tribunal's jurisdiction by the Article 21(5) 
claw-back provision. The Tribunal also held that 
any referral to the "Competent Taxation 
Authorities" within the meaning of this latter 
provision would clearly have been futile; 

− the Tribunal's considerations of the international 
doctrines of "unclean hands" and contributory fault 
(which reduced damages by 25%) are likely to 
attract significant attention and may be an approach 
which is followed in future investment treaty cases;  
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− the Tribunal also gave extensive consideration to 
calculating the value of the investments and interest. 
On interest, the Tribunal awarded simple pre-award 
interest and post-award interest compounded 
annually; and  

− overall the Tribunal's robust upholding of the 
protections of the ECT with respect to taxation 
measures is likely to make the treaty an attractive 
option for investors who wish to contest those 
measures through investment treaty arbitration. 

Notably, on 31 July 2014, the European Court of Human 

Rights (ECtHR) issued its judgment on a parallel case 

brought by Yukos (Application No 14902/04), ordering 

Russia to pay EUR 1.866 billion directly to all former 

Yukos shareholders for violating their rights to property 

(Article 1 of Protocol 1 to the European Convention on 

Human Rights (the Convention)) and to a fair hearing 

(Article 6 of the Convention). The ECtHR referred to the 

parallel ECT arbitrations but only did so to acknowledge 

that the decision remained pending, thus obviating the 

need to engage with issues of conflicts or double 

compensation arising between the two claims.  

Russia has indicated that it will seek to appeal both the 

UNCITRAL award and the ECtHR judgment. On the 

ECtHR ruling, Russia has three months in which to 

lodge its appeal. Channels for challenging the 

UNCITRAL ruling are, however, very limited. 

Meanwhile, the Yukos shareholders are already 

considering their enforcement options – which have 

the potential to complicate further this already 

protracted dispute.  

The Yukos award highlights the overlap between 

investment treaty protection and tax measures, a topic 

that will be addressed in depth by our tax and arbitration 

experts at a seminar on 7 October 2014 (please see 

Forthcoming client seminars for further details).  

 Rishab Gupta 
Associate 
Litigation – Arbitration – London 

Contact 
Tel +44 20 3088 3299 
rishab.gupta@allenovery.com 
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AGREEMENT TO ATTEMPT TO RESOLVE DISPUTE BY "FRIENDLY DISCUSSION" 
BEFORE COMMENCING ARBITRATION PROCEEDINGS IS ENFORCEABLE 

Emirates Trading Agency LLC v Prime Mineral Exports Private Ltd [2014] EWHC 2104 (Comm), 
1 July 2014  

A clause in a contract whereby the parties agreed to "first seek to resolve the dispute by friendly 
discussion" before commencing arbitration proceedings was held to be enforceable as a condition 
precedent to arbitration. This decision by Teare J represents a departure from the line of English 
authority that such clauses are mere agreements to negotiate and therefore unenforceable. As such, the 
decision presents an important consideration when drafting multi-tiered dispute resolution clauses, 
giving legal opinions as to their enforceability and advising as to the need to comply with escalation 
provisions before commencing proceedings. 

Background 

The dispute concerned an agreement between the 

applicant and respondent for the sale and purchase 

of iron ore. The applicant (the purchaser) failed to lift 

the quantity of iron ore which it was expected to take up, 

in contravention of the terms of the agreement. The 

respondent (the seller) served notice of termination and 

claimed USD 45.5 million in respect of liquidated 
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damages. The respondent gave the applicant 14 days 

in which to make the payment before it would refer 

the dispute to arbitration. Payment was not received 

within that time and the respondent commenced 

arbitration proceedings. 

The agreement contained a dispute resolution  

clause – clause 11 – which provided a two-tiered 

mechanism for the resolution of disputes. Under clause 

11.1, the parties agreed to "first seek to resolve the 

dispute or claim by friendly discussion". If the parties 

were not able to reach a solution within a continuous 

period of four weeks, the clause provided that "the 

non-defaulting party can invoke the arbitration clause 

and refer the disputes to arbitration." The mechanism 

for arbitration was set out in clauses 11.2 and 11.3. 

The applicant argued that the tribunal had no jurisdiction 

to determine the dispute on the ground that clause 11.1 

provided a condition precedent to arbitration which had 

not been satisfied. The respondent asserted that the 

purported condition precedent was unenforceable as it 

was a mere agreement to negotiate. Alternatively, if it 

was enforceable, it had been satisfied. 

The tribunal agreed with the respondent's case on 

both its primary and alternative arguments and found 

that it did have jurisdiction to determine the dispute. The 

applicant appealed to the High Court under s67 

Arbitration Act 1996, seeking an order that the tribunal 

had no jurisdiction. 

Court agrees with the tribunal 

The court held that: (1) the obligation to engage in 

friendly discussions over a four-week period was 

enforceable and acted as a condition precedent to 

arbitration; and (2) the parties had satisfied the condition 

precedent of engaging in friendly discussions for four 

weeks and therefore were entitled to commence 

arbitration proceedings. As a result, the arbitral tribunal 

had jurisdiction to hear and determine the dispute 

because the obligation to engage in friendly discussions, 

although an enforceable condition precedent to 

arbitration, had in fact been satisfied. The application 

was dismissed. 

 

An enforceable obligation 

Teare J adduced three key factors against which a clause 

requiring friendly discussions as a condition precedent to 

arbitration should be assessed for enforceability: 

− the clause must be complete in the sense that no 
essential term is lacking and no further agreement 
is required; 

− the clause must be sufficiently certain to enable 
the parties and the courts to understand precisely 
what is required in order for the condition to be 
satisfied; and 

− the clause must allow for objective criteria to be 
identified by the courts by which compliance with 
the condition can be determined. 

These factors were applied in Wah v Grant Thornton 

[2013] 1 Lloyd's Law Reports 11; Cable & Wireless v 

IBM [2002] EWHC 2059 (Comm); and Walford v Miles 

[1992] 2 AC 128, in which the English court ruled that 

clauses similar to clause 11 were unenforceable. Teare J, 

however, upon an examination of the decision of Alsopp 

P in the Australian case of United Group Rail Services v 

Rail Corporation New South Wales (2009) 127 Con LR 

202, was persuaded that although an "agreement to 

agree" was unenforceable it did not follow that "an 

agreement to undertake negotiations in good faith to 

settle a dispute arising under a contract" must also be 

unenforceable. Teare J concluded that the agreement in 

clause 11 to engage in friendly discussions for a 

continuous period of four weeks satisfied the test 

for enforceability: 

− the obligation to engage in friendly discussions 
was a complete obligation; it could be enforced by 
the court without the need to imply further terms. 
In particular, and in contrast to a mere agreement to 
negotiate, there was a time limit of four weeks in 
which friendly discussions between the parties were 
to take place; 

− the requirement for the parties to engage in friendly 
discussions was sufficiently certain to amount to an 
enforceable obligation. Since the obligation required 
the parties to seek to resolve a dispute in the context 
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of the contractual terms between them, the 
discussions would necessarily concern the rights 
and obligations arising out of that contract. Rather 
than there being open-ended discussions regarding 
each party's commercial interests in isolation, any 
settlement would reflect the bargain that had been 
made by the parties; 

− the agreement to engage in friendly discussions in 
good faith has an identifiable standard – "namely, 
fair, honest and genuine discussions aimed at 
resolving a dispute" – upon which the court could 
base its assessment as to whether the agreement had 
been fulfilled. Teare J emphasised that while in 
some cases it might be difficult for the courts to 
identify breaches of agreements to engage in 
discussions, in other cases they would be readily 
able to identify conduct which departed from that 
which could be expected of parties who had agreed 
to engage; and  

− finally, Teare J held that it was in the interest of 
public policy to enforce the obligation. The parties 
had freely undertaken to submit to this obligation 
in their contractual negotiations, and could expect 
the courts to enforce it. Furthermore, the object of 
the clause was to avoid expensive and time 
consuming dispute resolution which is consistent 
with the public policy of encouraging parties to 
attempt to settle disputes before resorting to 
arbitration or litigation. 

"Friendly discussion" 

Having established that the wording of clause 11 

amounted to an enforceable condition precedent to 

arbitration, Teare J considered whether, on the facts, the 

parties had engaged in "friendly discussion" for a 

continuous period of four weeks. It was not disputed that 

the discussions between the parties were "friendly". It 

was also clear from the facts before the court that 

"various proposals were aired", amounting to 

discussions aimed at resolution of the dispute. 

As to the time period in which the friendly discussions 

were to take place, Teare J found that there was no 

requirement for the discussions themselves to last for 

a continuous period of four weeks. Rather, the time 

stipulated in clause 11 simply provided for a period of 

time to elapse before arbitration could be commenced; 

thus making the condition complete and sufficiently 

certain. The wording achieved commercial sense: it 

ensured both that a defaulting party could not postpone 

the commencement of arbitration indefinitely by 

continuing to discuss the claim, and that a claimant eager 

to commence arbitration had the opportunity to consider 

such proposals as might emerge from a four-week period 

in which discussions were to take place. 

COMMENT  

The decision represents a departure from what Teare J 

himself described as the previous "settled state of 

English law". The previous line of authority had 

considered these types of clauses to be mere agreements 

to negotiate and therefore unenforceable. To the 

contrary, Teare J preferred the reasoning applied in the 

Australian authority and a finding that a similar clause 

did amount to an enforceable condition precedent to 

arbitration. This reasoning was perhaps particularly 

attractive to the judge in light of the English Civil 

Procedure Rules and the obligation for parties to engage 

in settlement attempts before commencing proceedings. 

In light of this judgment, transactional and dispute 

resolution lawyers dealing with these sorts of 

multi-tiered clauses should consider carefully any 

conditions to commencing proceedings and address the 

risk that proceedings may be deemed invalid if 

commenced prior to their satisfaction. 

 Elizabeth Staves 
Associate 
Litigation – Corporate – London 

Contact 
Tel +44 20 3088 4308 
elizabeth.staves@allenovery.com 
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COMMERCIAL COURT REFUSES TO STAY PROCEEDINGS WHERE ARBITRATION 
CLAUSE REQUIRED PARTIES TO "ENDEAVOUR" TO ARBITRATE A DISPUTE 

Christian Kruppa v Alessandro Benedetti & anr [2014] EWHC 1887 (Comm), 11 June 2014 

The Commercial Court has held that a dispute resolution clause that required the parties to 
"endeavour" to resolve a dispute through arbitration did not constitute an "arbitration agreement" for 
the purposes of s6(1) of the Arbitration Act 1996 (the Act). The Commercial Court interpreted such a 
clause as only envisaging that the parties would attempt to agree to a form of arbitration and, if they 
failed to reach such an agreement, that they would refer the matter to the English courts.  

Background  

The parties had entered into agreements that contained 

an arbitration clause (the Clause). The Clause was 

drafted as follows:  

"In the event of any dispute between the parties 

pursuant to this Agreement, the parties will 

endeavour to first resolve the matter through 

Swiss arbitration. Should a resolution not be 

forthcoming the courts of England shall have 

 non-exclusive jurisdiction". 

Notwithstanding this, the claimant commenced 

proceedings in the English courts against the defendants. 

The principal remedy for proceedings commenced in the 

English courts in breach of an arbitration agreement is a 

stay of those proceedings under s9 of the Act. As a 

result, the defendants applied to the court for a stay of 

proceedings under s9 on the basis that any dispute 

between the parties should be resolved through 

Swiss arbitration.  

Definition of an "arbitration agreement"  

The issue before the court was whether the Clause 

constituted an "arbitration agreement" for the purposes 

of s6(1) of the Act. Under the Act, an "arbitration 

agreement" is defined as "an agreement to submit to 

arbitration present or future disputes (whether they 

are contractual or not)". The defendants argued that 

the Clause met the requirements for an 

arbitration agreement.  

As a result and although the Clause envisaged that 

resolution of a dispute by arbitration may not occur, the 

defendants argued that the court should grant a stay of 

the proceedings brought by the claimant under s9(4) of 

the Act, which states that the court "shall grant a stay 

[of proceedings] unless satisfied that the arbitration 

agreement is null and void, inoperative, or incapable 

of being performed".  

Application for a stay of proceedings dismissed  

The defendants' application for a stay of proceedings 

under s9 was dismissed on the basis that there was found 

to be no arbitration agreement between the parties for 

the purpose of s6(1).  

Cooke J held that the Clause did not require the parties 

to refer any dispute to arbitration in the sense required 

by the Act. Rather, the Clause only intended for the 

parties to attempt to refer any dispute to arbitration by 

agreement. If the parties failed to reach agreement about 

referring any dispute to arbitration, the Clause envisaged 

that the English courts would have jurisdiction.  

In addition, Cooke J rejected the defendants' argument 

that a stay should be granted on the basis that the Clause 

was consistent with the terms of s9(4) of the Act (in that 

the Clause was not "void, inoperative, or incapable of 

being performed"). He commented that the 

circumstances in which the arbitration provision of the 

Clause would fail was where the parties had 

endeavoured to resolve a dispute by arbitration but had 

been unable to do so. Furthermore, Cooke J noted that if 

the defendants were to seek an order for specific 

performance of the Clause, it would be an order that the 

claimant endeavoured to resolve the matter through 

arbitration. As a result, it was held that the nature of the 

obligation under the Clause demonstrated that there was 

no binding agreement between the parties to arbitrate 
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disputes, but merely an agreement to attempt to resolve 

disputes by a process of arbitration.  

In coming to his decision, Cooke J noted that certain 

details about the arbitration (including the identity 

and number of arbitrators or which Swiss canton 

would be the seat of the arbitration) were not set out in 

the Clause or elsewhere in the contract between the 

parties. Furthermore, Cooke J held that there was no 

requirement for the parties to submit finally to a binding 

arbitration. In any event, Cook J commented that such a 

requirement would be inconsistent with the terms of the 

Clause because of the two-stage process set out in the 

Clause (arbitration and, failing that, litigation in the 

English courts).  

Overall, Cooke J commented that it was not possible 

for the parties to have an effective multi-tiered 

arbitration clause that consisted of two binding stages: 

the first to agree to arbitrate a dispute, and the second to 

agree to litigate a dispute in the English courts if the 

parties failed to agree to arbitrate a dispute.  

COMMENT 

The English courts will usually try to give effect to 

arbitration agreements. However, Cooke J's decision in 

this case demonstrates that the courts will only do so 

when the terms of the arbitration agreement constitute 

a binding agreement between the parties to arbitrate 

disputes. In particular, this case emphasises how 

carefully dispute resolution clauses must be drafted, 

especially when parties want to provide for referring 

a dispute to arbitration in some circumstances and to the 

English courts in other circumstances. Cooke J made it 

clear in his decision that a multi-tiered arbitration clause 

that comprised an agreement to endeavour to refer 

a dispute to arbitration and, failing that, to litigate a 

dispute in the English courts, was not effective.  

 Sarah Hitchins 
Associate 
Litigation – Banking Finance & 
Regulatory – London 

Contact 
Tel +44 20 3088 3948 
sarah.hitchins@allenovery.com 

 

Bribery and corruption  

SUPREME COURT CONSIDERS WHETHER A BRIBE OR SECRET COMMISSION RECEIVED 
BY AN AGENT IS THE PROPERTY OF THE PRINCIPAL  

FHR European Ventures LLP & ors v Cedar Capital Partners LLC [2014] UKSC 45, 16 July 2014 

The Supreme Court has held that bribes and secret commissions, received by an agent, should be 
treated as the property of the principal and do not merely give rise to a claim for equitable 
compensation. In so doing, the court overruled earlier decisions including Sinclair Investments Ltd v 
Versailles Trade Finance Ltd [2012] Ch 453. This has simplified a complex area of the law and gives 
a principal priority over the claims of other creditors in the event of an agent's insolvency. 

Background 

Cedar Capital Partners LLC (Cedar) acted as agent for 

FHR European Ventures LLP (FHR) in negotiating 

FHR's purchase of Monte Carlo Grande Hotel SAM. 

However, Cedar also entered into an agreement with the 

vendor under which Cedar was paid EUR 10 million 

after the successful completion of the transaction. 

Breach of fiduciary duty 

At first instance, Simon J held that Cedar was in breach 

of the fiduciary duty it owed, as agent, to FHR, as 
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principal, by failing to obtain FHR's properly informed 

consent to the EUR 10 million payment. Cedar was 

ordered to pay the sum of EUR 10 million to FHR but 

FHR was refused a proprietary remedy1. On appeal, the 

Court of Appeal took the opposite view and made a 

declaration that Cedar received the EUR 10 million as 

constructive trustee for FHR2. 

Liability to account for the benefit: equitable 

compensation or constructive trust?  

The single issue before the Supreme Court was whether 

the remedy available to FHR against Cedar was a 

personal one for a sum equal to the EUR 10 million 

payment by way of equitable compensation or a 

proprietary one based on the argument that Cedar 

received the payment as constructive trustee. From a 

principal's point of view, a proprietary claim is 

preferable because it puts a principal in a stronger 

position than other creditors in the event of the 

agent's insolvency.  

"The Rule" 

Neuberger LJ referred to the well-established principle 

that where an agent receives a benefit in breach of his 

fiduciary duty, he is liable to account for that benefit and 

pay to the principal a sum equal to the profit by way of 

equitable compensation. The focus of the appeal was the 

equitable rule (the Rule) that in some cases where an 

agent has acquired a benefit in breach of his fiduciary 

duty, he is treated as having acquired the benefit on 

behalf of his principal, so that it is beneficially owned 

by the principal and the principal has a proprietary 

remedy in addition to his personal remedy against the 

agent. The issue was whether the Rule applies where 

the benefit in question is a bribe or secret commission. 

The arguments of the parties 

Cedar argued that the Rule should not apply to a bribe or 

secret commission because it is not a benefit which 

could properly be said to be the property of the principal 

(ie it had not derived from the principal's property or 

opportunities within the scope of the agency). FHR's 

case was based on the argument that equity will not 

allow the agent to rely on his own breach of fiduciary 

duty to justify retaining the benefit of a bribe and will 

assume that he acted in accordance with his duty. 

Earlier cases – a conflicting picture  

The court considered a raft of 19th century authority that 

any benefit received in breach of fiduciary duty was held 

by the recipient on trust. However, the House of Lords 

took the opposite view in Tyrrell v Bank of London 

(1862) 10 HL Cas 26 in which a client was held not to 

have a proprietary claim in respect of an interest in land 

because it had been acquired by the solicitor "outside the 

limit of the agency". Similarly, in Metropolitan Bank v 

Heiron (1880) 5 Ex D 319 a bribe paid to a company 

director was not considered by the Court of Appeal to be 

"money of the company" and in Lister & Co v Stubbs 

(1890) 45 Ch D 1 an employer had no proprietary 

interest in a bribe paid to an employee, as their 

relationship was as creditor and debtor (personal) and 

not beneficiary and trustee (proprietary). 

This was followed in subsequent decisions but not by 

the Privy Council in Attorney General for Hong Kong v 

Reid [1993] UKPC 2 which took the view that, 

consistent with the principle that a fiduciary must not be 

allowed to benefit from his own breach of duty, a bribe 

was held on trust. However, in the recent decision of 

Sinclair the Court of Appeal once again followed 

Heiron and Lister. 

Policy and practical arguments  

Having concluded that it was impossible to determine 

the extent of the Rule based solely on previous 

authorities, the court turned to arguments of principle 

and practicality. Clarity and simplicity, the court said, 

are highly desirable qualities in the law and FHR's 

formulation of the Rule had that advantage and also 

aligned the circumstances in which an agent had to 

account for the benefit and those in which the principal 

could claim the beneficial ownership of it. The 

suggestion that the Rule should not apply to a bribe or 

secret commission because the principal could not have 

received it, seemed "unattractive" and would have the 

result that the principal of an agent who received a bribe 

would be worse off than the principal of an agent who 

received a benefit in breach of his fiduciary duties in far 

less opprobrious circumstances. 

From a policy perspective, the court felt that bribery and 

secret commissions are objectionable and undermine 
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trust in the commercial world and the law should be 

particularly stringent in dealing with them. The 

suggestion that a wide application of the Rule would 

prejudice the unsecured creditors of an insolvent agent 

was rebutted on the ground that a bribe or secret 

commission is property which should not have formed 

part of the agent's estate in the first place. 

Decision  

Taking the view that the law "took a wrong turn in 

Heiron and Lister", the Supreme Court unanimously 

dismissed Cedar's appeal, holding that FHR had a 

proprietary claim to the EUR 10 million commission. 

COMMENT  

This decision has simplified what was previously a very 

complex area of the law. The court has disapproved the 

decision of the House of Lords in Tyrrell, and overruled 

the decisions in Heiron and Lister (and subsequent 

decisions to the extent they were based on these cases, 

including Sinclair). 

The new rule is that in all cases where an agent has 

acquired a benefit in breach of his fiduciary duty, he is 

treated as having acquired the benefit on behalf of his 

principal, so that it is beneficially owned by the 

principal. It is not necessary for the benefit to be derived 

from the property of the principal for the benefit to be 

held on trust. 

The practical effect is that a principal will be able to 

elect between a personal and a proprietary remedy. If the 

value of the benefit has decreased, he will have a 

personal claim for the original sum. If the value has 

increased, he can opt to claim the benefit and any profit. 

The principal will also be able to trace the proceeds of 

the bribe or secret commission into other assets and 

follow them into the hands of knowing recipients. In the 

event of the insolvency of the agent, the proprietary 

claim will afford the principal priority over the claims of 

unsecured creditors. 

 
Kate Dewire  
Senior Associate 
Litigation – Banking Finance & 
Regulatory – London 

Contact 
Tel +44 20 3088 2482 
kate.dewire@allenovery.com 

 

_______________________________ 
1  [2012] 2 BCLC 39 and [2013] 2 BCLC 1. 
2  [2014] Ch 1. 

Conflict of laws 

APPLICABILITY OF LATE PAYMENT OF COMMERCIAL DEBTS (INTEREST)  
ACT 1998 – WHAT IS A "SUFFICIENT CONNECTING FACTOR" WITH ENGLAND? 

Martrade Shipping & Transport GmbH v United Enterprises Corp [2014] EWHC 1884 (Comm), 
12 June 2014 

Popplewell J considered the application of the Late Payment of Commercial Debts (Interest) Act 1998 
(the 1998 Act) to contracts governed by English law where there was a London arbitration clause. It 
was noted that this issue arose in an increasing number of cases.  

Application of the Act means a statutory rate of interest 

(set by SIs) is implied into contracts (currently 8% above 

base rate). For obvious reasons it can be advantageous to 

a claimant to be able to apply the 1998 Act. Section 12 

of the 1998 Act makes it clear however that a choice of 

English law is not in itself sufficient to attract the 
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application of the Act. There needs to be a "sufficient 

connection" between the contract and England.  

In considering whether this Act should apply to an 

arbitral award made by a London tribunal in relation to 

an English law contractual claim, Popplewell J referred 

to the policy underlying the Act. The Judge noted the 

Act was intended to be penal and not compensatory in 

nature, stating: "In my judgment factors which are 

capable of fulfilling the s12(1)(a) criterion of 

"significant connection" must connect the substantive 

transaction itself to England. Whether they provide a 

significant connection, singly or cumulatively, will be a 

question of fact and degree in each case, but they must 

be of a kind and a significance which makes them 

capable of justifying the application of a domestic policy 

of imposing penal rates of interest on a party to an 

international commercial contract. They must provide 

a real connection between the contract and the effect of 

prompt payment of debts on the economic life of the 

United Kingdom." 

The judge found that factors that might constitute a 

"sufficient connection" include that the place of 

performance of the contract is in England, one of the 

parties is English or carrying on some relevant part of 

its business in the UK, or that the economic 

consequences of delay are felt in the UK (eg tax 

consequences, related contracts). Significantly, the judge 

held that the inclusion of an English jurisdiction or 

London arbitration clause in the contract itself was not a 

relevant connecting factor for the purposes of s12(1)(a) 

of the 1998 Act.  

 Sarah Garvey 
PSL Counsel 
Litigation – London 

Contact 
Tel +44 20 3088 3710 
sarah.garvey@allenovery.com 

Contract  

SHOULD'VE, WOULD'VE, COULD'VE: HIGH COURT RULES ON THE USE OF HINDSIGHT 
IN THE VALUATION OF A TARGET COMPANY  

Ageas (UK) Ltd v Kwik-Fit (GB) Ltd & anr [2014] EWHC 2178 (QB), 4 July 2014 

In a claim for breach of warranty under a share purchase agreement, the defendant's warranty and 
indemnity insurer, AIG, argued that the assessment of damages should take into account 
developments after the valuation date of the target company to give proper effect to the compensatory 
principle and to avoid the award of a windfall. Popplewell J held that in a breach of warranty claim 
regarding the value of a target company, where the value depends on a future contingency, events 
relevant to the outcome of the contingency occurring after the valuation date may be taken into 
account if this: (i) gives effect to the compensatory principle; and (ii) does not cut across the 
contractual allocation of risk. The court refused to allow events post-acquisition to be taken into 
account, finding that the share purchase agreement had already allocated to the purchaser the risk of 
such events occurring. 

The claimant (Ageas) acquired the share capital of 

Kwik-Fit Insurance Services Limited (KFIS, or the 

Target) from the defendant (Kwik-Fit) for GBP 214.75 

million in July 2010 (the Acquisition). It later emerged 

that the warranted KFIS accounts on which Ageas had 

based its valuation of the Target (the Accounts) 

contained errors in the treatment of bad debt. The 

incorrect treatment of so-called "Time on Cover Bad 
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Debt" (TOCBD) resulted in the overstatement of the 

profits and assets of the Target. Ageas reached a 

settlement with Kwik-Fit in connection with its breach 

of the accounting warranties in the Share Purchase 

Agreement (the SPA). AIG later conceded its liability 

under a warranty and indemnity insurance policy with 

Ageas. The court was required to establish the proper 

quantum of the breach of warranty claim and the value 

to attribute to the TOCBD errors in the Accounts. 

Damages for breach of warranty under a SPA  

The measure of loss for breach of warranty in a share 

sale agreement is the difference between the value of the 

shares as warranted and their true value. This builds on 

the compensatory purpose of contractual damages, 

which is to put the claimant in the position it would 

have been in had the contract been performed. 

Hindsight – is it relevant? 

According to Ageas' expert evidence, the understatement 

of TOCBD reduced the value of the Target by GBP 

17.635 million. By contrast, AIG's expert evidence 

identified a reduction of only GBP 8.792 million. The 

difference resulted mainly from the approach adopted by 

each expert to what was known about TOCBD after the 

Target valuation date, ie hindsight.  

Ageas' figure did not refer to hindsight and is based on 

the actual TOCBD incurred for the five months covered 

by the 2010 management accounts, which were the latest 

trading figures available before the Acquisition. The 

Ageas figure projected that TOCBD would remain 

constant until 2014 at the level at which it had been for 

the first five months of 2010. AIG's expert evidence, on 

the other hand, referred to the post-Acquisition incidence 

of TOCBD. The AIG expert valuation of the Target at 

the date of the Acquisition took into account the falling 

rates of TOCBD from 2010 to 2014 and the fact that the 

actual level of TOCBD (ie the figure referred to by 

Ageas) had been influenced by a reduction in the 

number of policies underwritten compared with the 

number of policies predicted at the time of the 

Acquisition and used in Ageas' valuation model.  

Departure from the breach date rule?  

According to AIG, therefore, when valuing the Target 

at the date of Acquisition, there were justifiable grounds 

for account to be taken of the post-Acquisition incidence 

of TOCBD, ie to use the benefit of hindsight. AIG 

argued that the valuation of the Target at the date of the 

Acquisition involved assumptions about the future 

incidence of TOCBD, that is, a contingency which was 

at the time of the Acquisition future and uncertain. AIG 

submitted that where an assessment of damages depends 

on a contingency existing at the date by which reference 

to which damages fall to be assessed (ie the date of 

valuation of the Target), the court can and should take 

into account what it knows about the outcome of the 

contingency by the time the assessment is made, using 

its knowledge of events occurring after the breach. 

Ageas argued that there was no good reason to depart 

from the breach date rule, assessing damages by 

reference to the value of the Target at that date without 

reference to subsequent events.   

The decision 

Popplewell J's decision is based on two points of English 

law, which he labels as "uncontroversial": (i) damages 

for breach of contract are intended to put the innocent 

party in the same financial position as if the contract had 

been performed; and (ii) damages for breach of contract 

will normally be assessed by reference to the position at 

the date of the breach, but a later date may be used for 

the assessment if in all the circumstances of the case to 

do so would accurately reflect the overriding 

compensatory principle.  

In support of the view that hindsight should be taken 

into account, Popplewell J cites the approach of the 

House of Lords in Bwllfa and Methyr Dare Steam 

Collieries (1891) Limited v The Pontypridd Waterworks 

Company [1903] AC 426, as applied in Golden Strait 

Corpn v Nipon Kubisha Kaisha (The Golden Victory) 

[2007] 2 AC 353, that a judge should "avail himself of 

all the information at hand at the time of making his 

award which may be laid before him" and refuse to 

"listen to conjecture on a matter which has become an 
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accomplished fact". However, he applies two 

qualifications, namely that: (i) it is justified where 

necessary to give effect to the compensatory principle; 

and (ii) it does not cut across the contractual allocation 

of risk. 

Popplewell J concluded that AIG had not shown that the 

conventional prospective approach to the calculation of 

damages at the breach date, as advocated by Ageas, had 

offended the compensatory principle and resulted in an 

unfair windfall to Ageas: 

− AIG's calculations, based on the post-Acquisition 
data available, were not sufficient due to the number 
of other variables in the business model of the 
Target; and  

− under the terms of the SPA, Ageas had assumed 
the risk connected with TOCBD post-Acquisition. 
The judge referred in particular to the fact that the 
SPA was for a fixed price based on what Ageas was 
prepared to pay for a business which was thereafter 
in Ageas' control. The bargain embodied in the SPA 
was the allocation of risk to Ageas of any benefit or 
loss arising either as a result of the way Ageas chose 
to run the business or as a result of external 
influences on the success of the business. The court 
could not therefore cut across this allocation of risk 
by allowing hindsight to influence the calculation 
of damages. 

COMMENT 

With its focus on the admissibility of hindsight, this 

decision highlights the tensions that can exist between 

the compensatory principle and contractual autonomy 

and risk allocation in an M&A context. As Popplewell J 

observed, there is scant authority directly addressing the 

possibility of using hindsight or subsequent events in 

order to value a company for a warranty claim. The 

application of general principles and their interplay in 

this decision is therefore illuminating and of relevance 

to those involved in the valuation of target companies, 

commercial bargaining, risk allocation and the drafting 

of contracts in connection with company acquisitions. 

The case demonstrates the practical difficulties of using 

hindsight to present an alternative value adjustment 

capable of debunking the conventional prospective 

approach to the calculation of damages at the breach 

date. Where parties are aware of contingencies at 

completion relevant to the value of the target, therefore, 

they should continue to consider whether it is possible to 

make provision for a post-acquisition adjustment to the 

purchase price based on subsequent trading or the 

outcome of the contingency. Similarly, consideration 

should be given to whether the contingency in question 

is a risk assumed by either party, and if so the impact of 

this on the bargain reached pre-completion.  

The decision is also of wider relevance in its 

consideration of the proper date for the assessment of 

damages in a warranty claim in connection with the 

value of a company. Popplewell J characterises the 

breach date rule at various points in his decision as 

"uncontroversial" and "conventional". Despite this, 

a body of cases supports the view that the convention 

of assessing damages at the date of breach is merely a 

convention and not a rule, and that it is based on the 

assumption that the parties are dealing with 

commodities, commoditised goods or services. In 

practice, and of particular relevance in the M&A 

context, which has little in common with scenarios 

related to commoditised goods or services, case law 

would appear to support the view that the question of 

what damages calculation method will put the claimant 

in the same position as if the contract had not been 

breached is often "a rule of circumstance rather than 

law" (Zakrzewski v Chas J Oldhams & Sons [1981] 

2 EGLR 15) and that the correct date may therefore 

post-date the breach.  

 Sophie Nettleton 
Associate 
Litigation – Corporate – London 

Contact 
Tel +44 20 3088 3967 
sophie.nettleton@allenovery.com 
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A NEW ERA FOR "GOOD FAITH" IN ENGLISH CONTRACT LAW – THE 
NEXT INSTALMENT? 

Bristol Groundschool Ltd v Intelligent Data Capture Ltd & ors [2014] EWHC 2145 (Ch), 2 July 2014 

For the first time since the controversial judgment of Leggatt J in Yam Seng Pte Ltd v ITC Ltd [2013] 
EWHC 111 (Litigation Review, February 2013), Richard Spearman QC (sitting as Deputy Judge of 
the Chancery Division) has implied a general duty of good faith into what the High Court termed a 
"relational contract". To the best of the authors' knowledge, it is also the first time a judge has openly 
endorsed the analysis of Leggatt J as regards the existence of a general duty of good faith in 
commercial contracts.  

Background  

Between 1999 and 2009, the claimant (BGS) and 

one of the defendants (IDC) had an ongoing business 

relationship producing and selling training manuals for 

use by various civil aviation agencies. During this time, 

they signed two contracts (the 1999 Agreement and 

2001 Agreement) pursuant to which IDC supplied static 

artwork for the manuals which BGS then produced and 

sold. BGS paid for and owned the copyright in the 

static artwork.  

By 2009, the relationship between BGS and IDC had 

soured. BGS commenced proceedings against IDC 

claiming breach of the 2001 Agreement and 

infringement of copyright. IDC counterclaimed on 

similar grounds. One of the issues before the High Court 

was whether BGS was in repudiatory breach of an 

implied, general duty of good faith for accessing and 

downloading materials from IDC's computer system in 

2009, without consent and in order to develop its own 

software system for IDC's static artwork (in purported 

anticipation of a breach of contract by IDC).   

Was there an implied duty of good faith (and if 

so, why)? 

Richard Spearman QC concluded that there was a 

general duty of good faith implied into the parties' 

agreements because:  

(a) the 2001 Agreement was a "relational contract" 

of the type described by Leggatt J in Yam Seng. 

Although this is not stated in the judgment, 

Spearman QC appears to have accepted IDC's 

contention that the 2001 Agreement was a hybrid 

between a joint venture and product distribution 

agreement (two of the "long-term" contracts 

that Leggatt J had identified as "relational" in 

Yam Seng);  

(b) in the judge's view, the Court of Appeal in Mid 

Essex Hospital Services NHS Trust Compass Group 

[2013] EWCA Civ 200 (Litigation Review, April 

2013) did not disapprove of Yam Seng and, 

moreover, "did not focus on the implication of the 

duty of good faith in contracts outside the 

categories mentioned by Leggatt J at [131]"; and  

(c) the principal witness for the claimant apparently 

recognised the duty of good faith because he 

accepted in evidence that "[t]here was an element 

of trust" in the parties' relationship, when referring 

to how BGS would have reacted had IDC accessed 

BGS's computer system and downloaded 

confidential commercial documents. 

Has the duty of good faith been breached (and what 

is the test)? 

Spearman QC again concurred with Leggatt J, stating 

that "good faith extends beyond, but at the very least 

includes, the requirement of honesty". He concluded 

that the "relevant test" is whether the conduct 

complained of "would be regarded as "commercially 

unacceptable" by reasonable and honest people in the 

particular context involved".  

Spearman QC relied for this conclusion on the objective 

test set out by Leggatt J in Yam Seng (referred to by 

Beatson LJ in Mid Essex) and the test for dishonesty in 

Royal Brunei Airlines v Tan [1995] 2 AC 378 which 
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both make clear that what is "commercially 

unacceptable" is context specific. In this regard, Lord 

Nicholls said in Royal Brunei that "[t]he individual is 

expected to attain the standard which would be observed 

by an honest person placed in those circumstances. It is 

impossible to be more specific". However, Lord Nicholls 

did highlight the following potential signs of dishonesty 

or "commercially unacceptable" behaviour: 

− "acting in reckless disregard of others' rights or 
possible rights";  

− a lack of regard to all of the circumstances known to 
the party in question, "including the nature and 
importance of the proposed transaction, the nature 
and importance of his role, the ordinary course of 
business, the degree of doubt, the practicability 
of … proceeding otherwise and the seriousness of 
the adverse consequences to [the rights or interests 
of others]"; and  

− The court will "also have regard to personal 
attributes of the third party, such as his experience 
and intelligence, and the reason why he acted as 
he did". 

In downloading information from IDC's computers, BGS 

had knowingly disregarded IDC's rights and breached 

the obligation of good faith. However, there were a 

number of extenuating circumstances including that the 

actions taken were precautionary, they had limited 

purpose and they did not cause any significant financial 

damage. For these reasons, Spearman QC concluded that 

BGS's breach did not "strike at the heart of the trust 

which is vital to any long-term commercial agreement" 

(citing Yam Seng) and was therefore not repudiatory. 

COMMENT 

The decision in Bristol Groundschool is significant for 

at least three reasons. 

First, the case contains useful guidance as to the 

approach a court might take in determining whether 

particular conduct has breached an obligation of good 

faith (express or implied). At the very least, good faith 

requires conduct that is honest. 

Second and to the best of the author's knowledge, it is 

the first time that an English court has relied on the 

judgment of Leggatt J to imply a general duty of good 

faith into a so-called "relational contract".3 As discussed 

below, the decision appears to run counter to the 

majority of the case law in this regard. 

Third, the decision in Bristol Groundschool represents a 

novel interpretation of the Court of Appeal's decision in 

Mid Essex on the question of whether a general duty of 

good faith may be implied into a commercial contract 

(as opposed to the categories of contract into which such 

a duty is implied by law). 

As noted above, one of the bases on which Spearman 

QC felt able to imply a general duty of good faith into 

the 2001 Agreement was his view that the Court of 

Appeal in Mid Essex did not focus on the implication of 

a duty of good faith into other contracts where such a 

duty is not implied by law. In Mid Essex, Jackson LJ 

concurred with Leggatt J that there is no general doctrine 

of good faith in English law. As an exception to this, 

Jackson LJ recognised (again by reference to Yam Seng) 

that "a duty of good faith is implied by law as an 

incident of certain categories of contract". However, 

he then went on to say in the very next sentence and 

arguably by reference to any other category of contract 

that "[i]f the parties wish to impose such a duty they 
must do so expressly". 

It is of course a matter for subsequent case law to 

determine Jackson LJ's meaning in this regard. On its 

face, however, his view is reasonably clear – except 

where a duty of good faith is implied by law as 

incidental to the relationship in question (eg 

employment), a good faith obligation will only apply 

where it is expressed in the parties' agreement. This 

could mean it must appear in terms (and Mid Essex was 

a case involving an express duty of good faith). Or it 

could mean that the duty will only arise where it 

expresses what the reasonable man would have 

understood the parties to have meant (ie following the 

usual rules for the implication of terms in A-G of Belize). 

The majority of cases since Yam Seng that have dealt 

with the question of whether such a duty should be 

implied provide some guidance as to the meaning 

intended, by either (a) confirming that it does not lay 

down any general principle applicable to all commercial 

contracts, in particular those negotiated at arm's length 
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(eg Greenclose Ltd v Nat West Bank plc [2014] EWHC 

1156 at [150]), or (b) simply rejecting it (eg, Morris J in 

Hamsard 3147 Limited v Boots [2013] EWHC 3251; 

Henderson J in Carewatch Care Services Ltd v Focus 

Caring Services Ltd [2014] EWHC 2313; and Akenhead 

J in TSG Building Services PLC v South Anglia Housing 

Limited). At the very least, these cases illustrate that the 

circumstances in which a duty of good faith may be 

implied into a commercial contract will be very narrow 

indeed. They also illustrate, at least for now, that Bristol 

Groundschool (and Yam Seng) are swimming against the 

tide as regards the existence of any general duty of good 

faith in commercial contracts. 

 

 Kate Davies 
Counsel 
Litigation – Arbitration – London 

Contact 
Tel +44 20 3088 2090 
kate.davies@allenovery.com 

 

 Victoria Hambly 
Litigation – Arbitration – London 

Contact 
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_______________________________ 
3  The only other case in point is Emirates Trading v Prime Mineral 

Exports Private Ltd [2014] EWCH 2104.  But that case was 
concerned with the implication of a duty of good faith into an 
obligation to engage in friendly discussions with respect to dispute 
resolution arising under a contract for the long-term supply of iron 
ore.  It did not concern the implication of a general duty of good 
faith nor does the decision to imply such a term appear to have been 
based on a conclusion that the supply contract was a so-called 
"relational contract". 

 

CONCLUSIVE EVIDENCE CLAUSES AND FAILURE TO MITIGATE 

ABM Amro Commercial Finance Plc v Ambrose McGinn & ors [2014] EWHC 1674 (Comm), 
23 May 2014 

An indemnifying party cannot argue that a failure to mitigate by an indemnified party absolves the 
indemnifying party of liability as a means of bypassing a conclusive evidence clause. The judgment 
emphasises that mitigation has no place in the context of a claim under an indemnity contract.  

Background  

The claimant, a factor, had entered into an agreement 

with one of its clients (the Company) pursuant to which 

it purchased the Company's debts (the Agreement). 

The three defendants, each a director of the Company, 

subsequently entered into separate deeds of indemnity 

with the claimant all of which contained a conclusive 

evidence clause stating that the defendants would be 

bound by (a) an acknowledgement or admission by the 

Company as to its liability and (b) a certificate signed by 

a director of the claimant which would be "treated as 

conclusive evidence (except for manifest error) of the 

amounts so payable".  

The Company later went into administration and the 

administrators of the Company acknowledged in writing 

that the Company was indebted to the claimant, 

specifying an exact sum. The claimant subsequently 

served certificates, signed by a director of the claimant, 

on each defendant which it claimed were conclusive 

as to the debt owing by virtue of the conclusive 

evidence clause.  

The defendants denied liability under the deeds of 

indemnity on, inter alia, the following grounds: 

− the defendants' liability was secondary in nature 
rather than primary and was therefore discharged by 
"material variations" to the Agreement; and 
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− the claimant had not taken the requisite steps to 
collect or enforce the debt and therefore the 
inclusion within the certified sum of this debt was 
a manifest error. 

The claimant sought summary judgment to enforce the 

deeds of indemnity to recover the certified sum.  

Primary or secondary liability 

Mr Justice Flaux held that the indemnities did in fact 

create primary obligations because: 

− the inclusion of words of indemnification, such as 
"agree to indemnify" and "agreement to indemnify", 
and the description of the relevant defendant as 
"Indemnifier" and the agreement as an "Indemnity", 
indicated an assumption of primary liability;  

− the conclusive evidence clause stated that an 
acknowledgement of liability by the Company 
would suffice to establish the defendants' 
liability; and  

− the reference to "a reasonable estimate of 
contingent liability" in the conclusive evidence 
clause demonstrated that the liability of the 
defendants was not dependent upon any conclusive 
determination of liability of the Company to 
the claimant. 

Conclusive evidence clause – effect of failure 

to mitigate  

The defendants argued that there was an arguable case 

that the claimant had not collected all the outstanding 

debts that could have been collected and therefore it had 

either failed to mitigate its loss or, if it had suffered a 

loss, the cause of such loss was the claimant's decision to 

bring the collection process to an end prematurely. 

Therefore the inclusion of such debts in the certified 

sum was a manifest error which nullified the effect of 

the certificates.  

In response, the claimant submitted that, even if the 

defendants' allegations were factually correct (which 

the claimant disputed), this did not amount to a defence 

which had any real prospect of success for the 

following reasons: 

− pursuant to the conclusive evidence clause, a 
certificate of indebtedness from a director of 

the claimant is conclusive as to the amount of the 
indebtedness; and 

− under the terms of the Agreement, there is no duty 
to mitigate and the collection of debts is in the 
claimant's absolute discretion. 

Manifest error 

A key point considered by Flaux J was what could 

amount to a "manifest error" for the purposes of the 

conclusive evidence clause so as to invalidate 

the certificates. 

Reference was made to the definition of "manifest error" 

as being an error which is "obvious or easily 

demonstrable without extensive investigation" (IIG 

Capital LLC v Van Der Merwe [2008] EWCA Civ 542; 

[2008] 2 Lloyd's Rep 187 and North Shore Ventures Ltd 

v Anstead Holdings Inc [2011] EWCA Civ 230; [2012] 

Ch 31 considered). 

The defendants argued that it was not necessary for the 

error to be manifest at the time of the certificate. It didn't 

matter that the recipient of the certificate was unable to 

verify the existence of an error "save after the 

occurrence of a subsequent event" (North Shore relied 

on) and so, in circumstances where the defendants could 

demonstrate by references to reviews it had undertaken 

that the claimant had failed to collect the debts, there 

would be a manifest error in any certificate which 

included those debts. The defendants contended that this 

conclusion was unaffected by their inability to prove this 

conclusively at present and that they would instead 

require further investigation at trial. Flaux J stated that 

"subsequent event" could not have been intended to 

encompass a full trial and he agreed with the claimant 

that to allow such a dispute to be resolved at trial would 

"render the conclusive evidence clause nugatory", 

further stating that the "whole point of [the conclusive 

evidence] clause is to preclude this sort of dispute". 

Therefore Flaux J found that, notwithstanding the 

parties' disagreement as to whether the debts were in fact 

capable of collection, the certificates did not contain a 

manifest error and therefore they were not invalid. 

Failure to mitigate 

It was held that failure to collect debts did not give rise 

to a defence of failure to mitigate. Flaux J stated that 
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"a party providing an indemnity cannot challenge his 

obligation to pay under the contract of indemnity which 

is a claim in debt, by reference to principles relating to 

the assessment of damages of contract which have no 

application to debts" (Royscott Commercial Leasing Ltd 

v Ismail Independent (9 July 1993) and Codemasters 

Software Co Ltd v Automobile Club de l'Ouest [2009] 

EWHC 3194 (Ch), [2010] FSR 13 considered). He went 

on to say that, in any event, arguments put forward by 

the defendant suggesting that the claimant had caused its 

own loss were precluded by the fact that (a) the 

administrators of the company had acknowledged the 

indebtedness; and (b) in the absence of manifest error 

(which Flaux J had already found there was not), the 

certificates had been correctly served on the defendants. 

As a result, Flaux J granted summary judgment in favour 

of the claimant.  

COMMENT 

Clients operating in the finance sector should take 

comfort that the courts will interpret correctly drafted 

indemnities as creating primary obligations on the 

indemnifying party. Whilst including specific reference 

to words of indemnification will not guarantee that the 

courts will interpret the agreement/clause as being an 

indemnity, the inclusion of such words will indicate an 

assumption of a primary obligation. It is also good 

practice to include a non-exhaustive list of the specific 

types of loss covered by the indemnity to reduce the risk 

of the indemnity being too wide in scope and therefore 

being considered ambiguous.  

Furthermore, parties seeking to circumvent conclusive 

evidence clauses by advocating further investigation in 

order to validate certified sums are unlikely to be 

successful and the courts will uphold conclusive 

evidence clauses in the face of such arguments. Where 

a conclusive evidence clause requires conditions to first 

be fulfilled (for example, in the present case, the 

confirmation from the Company and the serving of the 

certificates), parties should comply with such conditions 

correctly and promptly as, once they have done so, it 

will prove much more difficult for the surety provider to 

refute a claim brought under the indemnity. 

 Alexandra Pedder 
Associate 
Litigation – Corporate – London 

Contact 
Tel +44 20 3088 3380 
alexandra.pedder@allenovery.com 

Costs 

NON-PARTY COSTS ORDER GRANTED AGAINST SOLE DIRECTOR AND SHAREHOLDER 

Deutsche Bank AG v Sebastian Holdings Inc [2014] EWHC 2073 (Comm), 24 June 2014 

A non-party costs order was imposed on a sole director and shareholder of a defaulting judgment 
debtor. The individual concerned had been instrumental in asset stripping the defendant so as to 
ensure the defendant was unable to pay the judgment debt and costs, and stood to benefit from success 
in the litigation. 

Background  

In November 2013 the claimant had obtained a judgment 

against the defendant for USD 236 million in respect of 

foreign exchange transactions, and had been awarded 

85% of its costs on an indemnity basis. When the 

defendant failed to pay the judgment debt and costs, the 

claimant obtained, inter alia, permission to apply for a 

non-party costs order against Mr Vik, the sole director 

and shareholder of the defendant. This article focusses 
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purely on the non-party costs application. The judgment 

also deals with jurisdiction issues, which are not 

considered here. 

Costs order against non-parties: the law 

CPR 46.2 details the relevant jurisdiction under which 

the court can make a non-party costs order. Section 51 

Senior Costs Act 1981 prescribes the procedure that 

must be adopted. In essence, whenever the court is 

making such an order it must join the person against 

whom such an order is contemplated, as a party, and 

provide an opportunity for that person to attend court 

when the costs order is considered. 

The seminal case on non-party costs orders is Symphony 

Group Plc v Hodgson [1994] QB 179, in which the 

claimant obtained injunctive relief against the defendant, 

who had left his employment to join Halvanto, a 

competitor of Symphony, in breach of a restrictive 

covenant in his contract of employment.  The claimant 

neither added Halvanto as a defendant, nor initiated 

proceedings against it, nor told it that it might seek to 

make it liable for costs. The defendant was protected 

against any costs liability to the claimant by a Legal Aid 

Certificate. As a result, the claimant sought and 

successfully obtained an order that Halvanto should pay 

its costs of the action.  

However, on appeal, the Court of Appeal overturned this 

judgment and emphasised that: 

− an order for payment of costs by a non-party should 
only be permitted in exceptional circumstances, 
even more so where the claimant had cause of 
action against the non-party and could have joined it 
as a party to the original proceedings; and 

− even where good reasons could be shown for not 
joining the non-party, natural justice requires that 
the non-party should be warned at the earliest 
possible moment that a costs order might be sought 
against it, thus giving it the opportunity to apply to 
be joined to the action.  

Since Symphony had a cause of action in tort against 

Halvanto but had never warned Halvanto of the 

possibility of a costs order being sought against it, and 

since the judge's findings of fact in Symphony's action 

against Mr Hodgson would not be admissible as 

evidence against Halvanto if Symphony's claim against 

Halvanto were the subject of an action, it would be a 

wrongful exercise of the discretion conferred by s51 of 

the 1981 Act for Halvanto to be ordered to pay 

Symphony's costs. 

Court makes a non-party costs order  

Cooke J felt that the following factors justified the 

making of a non-party costs order for the full amount of 

the costs against Mr Vik because he: 

− was responsible for the transfer of approximately 
USD 900 million of assets from SHI in October 
2008 with the object of impeding recovery by 
DBAG of sums due to it. His conduct therefore 
caused or contributed to SHI's failure to meet the 
costs order made by the court; 

− controlled the conduct of SHI's case in the litigation; 

− acted with impropriety in the conduct of the 
litigation which resulted in huge elements of 
additional costs; 

− caused the costs to be incurred in the litigation, even 
if some of those costs were incurred in successful or 
reasonable pursuit of some defences. Large 
elements of costs were additionally incurred in 
pursuing defences and cross-claims on a dishonest 
basis or in unreasonably running arguments; 

− stood to benefit from the pursuit of the defences and 
cross-claims in the litigation. If SHI had succeeded 
in its counterclaim, substantial sums running into 
billions of USD would have accrued to SHI and the 
value of Mr Vik's shareholding in SHI would have 
been correspondingly substantially increased; and 

− in effect funded the litigation. 

COMMENT 

In circumstances where an entity or individual controls, 

maintains or influences an action to which it is not a 

party, and where that entity or individual seeks to benefit 

from the litigation, it is possible to ask the court to grant 

a non-party costs order against it. This may be 

particularly appropriate if the named litigant against 

which costs are sought is impecunious. The onus is upon 

the successful party to provide the non-party with proper 

and timely notice that a non-party costs order might be 
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sought against it. In this case the individual concerned 

was a sole director and shareholder, and acted with 

impropriety. This was therefore perhaps at one end of 

the spectrum of conduct that could attract such an order. 

However, whether they are joined to proceedings or not, 

a director of a company in financial difficulties should 

take note of Rix LJ's ruling in Goodwood Recoveries Ltd 

v Breen Goodwood Recoveries v Breen [2006] 2 All ER 

533 that: "Where a non-party director can be described 

as the real party, seeking his own benefit, controlling 

and/or funding the litigation, then even where he has 

acted in good faith or without any impropriety, justice 

may well demand that he be liable in costs on a fact-

sensitive and objective assessment of the circumstances". 

In the event that there is a suspicion that a party is being 

funded by a third party, the solicitors acting for the 

opposing litigant should initially be asked whether there 

is any third party funding taking place. In the absence of 

a response it is possible to apply to the court for 

disclosure. However, any application will not be 

granted unless there is convincing evidence in support 

of the suspicions.  

 John Francis 
Cost Draftsman 
Litigation – London 

Contact 
Tel +44 20 3088 3755 
john.francis@allenovery.com 

 

Privilege 

"OPENING SHOT" IN NEGOTIATIONS: WHEN DOES "WITHOUT PREJUDICE" 
PROTECTION APPLY? 

Rochester Resources Ltd & ors v Leonid Lebedev & anr [2014] EWHC 2185 (Comm), 2 July 2014 

The High Court found that a draft set of Particulars (a Complaint), produced in advance of U.S. 
Litigation and sent to the other side before the start of proceedings, attracted without prejudice 
protection as a matter of English law. 

Background  

The underlying dispute was about an oil and gas 

business, TNK, in Russia. In 2003 TNK entered a joint 

venture with BP. The joint venture was sold to Rosneft 

in 2013. Mr Lebedev claimed to be entitled to a share of 

the sale proceeds under a disputed Acquisition 

Agreement between the parties dating from June 2003.  

The Acquisition Agreement provided for disputes to be 

heard by the LCIA in London. However, proceedings 

were brought in New York, which led the claimants to 

seek an anti-suit injunction from the English court. In 

response, Mr Lebedev sought an order excluding 

evidence filed by the claimants in support of their 

application for the injunction. He claimed that the 

evidence was covered by without prejudice privilege. 

If so, it was not admissible in English proceedings. 

In early 2013, Mr Lebedev had called one of the 

claimants – Leonard Blavatnik. The parties agreed this 

was a without prejudice call and was intended to discuss 

the possibility of compromising Mr Lebedev's claim. 

On 6 March 2013, Mr Lebedev's office emailed 

Mr Blavatnik's office a "preliminary draft" "Complaint" 

(the U.S. equivalent of Particulars of Claim). At the top 

of each page of the draft were the words "Preliminary 

draft for settlement purposes only subject to CPLR 4547 

and Fed. R. Evid. 408". ("CPLR" refers to the New York 

Civil Practice Law Rules and "Fed. R. Evid. Rules" to 

the Federal Rules of Evidence.) 
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Two days later, Mr Lebedev's then New York lawyers 

wrote to the lawyers then representing Mr Blavatnik 

and Mr Vekselberg. They said that the preliminary 

draft Complaint was provided as "an opportunity for 

the parties to engage in settlement discussions that 

may resolve the dispute without the need for 

judicial intervention". 

The issue for Blair J was that the claimants wanted 

to refer in the English proceedings to the draft 

Complaint which, they said, materially contradicted the 

Complaint as actually issued. The defendants objected 

on the grounds that it was protected by without 

prejudice privilege. 

As a preliminary point, Blair J held that the question of 

privilege was one for English law and that the 

Complaint's status under foreign law was irrelevant. 

The key issues before the court were therefore whether, 

as the defendants claimed, the draft was "created as 

part of negotiations genuinely aimed at settlement" 

and that sending it was the "opening shot" in the  

hoped-for negotiations.  

By contrast, the claimants argued that: 

(a) the document was essentially a letter before action; 

(b) as it was materially different from the Complaint 

ultimately issued, and as that Complaint would be 

stated to be true, the draft could not have been true. 

If so, it could not have been part of a genuine 

attempt to settle. To hide the draft Complaint behind 

without prejudice protection would thus be to create 

a "cheat's charter"; 

(c) the "draft" was not a draft at all, or would not have 

been interpreted as such by an objective observer. 

It would have been seen as a document ready 

for issue; 

(d) there was no reservation, either when the draft 

was first sent, or in the lawyers' letters of 8 March, 

that the complaint was preliminary or would 

change – even if the words "without prejudice" had 

been attached, this would not have changed the 

substance of its status; and 

(e) the email of 6 March, and the letters of 8 March, 

were open. They were an invitation to treat for 

settlement, not negotiating documents. 

Blair J noted that there was already provision in 

English law for ensuring that without prejudice 

protection disappeared if misused. Such privilege is lost 

in cases of "unambiguous impropriety". He therefore 

dismissed the inconsistency issue. As to "opening shots" 

which are not preceded by any previous correspondence, 

these were capable of being without prejudice (eg South 

Shropshire CC v Amos [1986] 1 WLR 1271), depending 

on the substance of the communication and the facts of 

the case.  

The claimants also said that the documents could not 

constitute negotiations because they had no element 

of concession. However, Blair J felt that the email of 

6 March, and the letters of 8 March, had to be 

considered together. Hence, as stated in the letters, 

they were explicitly intended in order to provide an 

opportunity to engage in settlement discussions. 

The draft Complaint was also explicitly described as 

preliminary and so could not be seen as an advance 

copy of a Complaint that would be issued. 

The preliminary draft Complaint therefore met the 

requirements for without prejudice privilege and was 

inadmissible in proceedings. 

COMMENT 

Blair J's ruling provides a helpful reminder that 

questions of without prejudice privilege will be 

determined by the "lex fori" – the law of the court where 

the question of admissibility arises – and not by the law 

of the jurisdiction in which the document was created or 

sent. This can be important in international disputes, 

especially if a document is being sent from a different 

jurisdiction to that in which any proceedings will be 

heard. Thus, it may be that a document that you are 

sending would be privileged in your home jurisdiction, 

but might not be protected from being used in the court 

or tribunal where any dispute will be heard (the same 

may apply in oral communications). If there is a risk of 

this, you should either seek legal advice in the 

jurisdiction of the proceedings, or explicitly agree with 
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the other side first that they will treat the 

communications as without prejudice. 

More generally, the expression "without prejudice" is 

often used loosely by both lawyers and laymen when 

what is actually meant is akin to "subject to contract". In 

evidential terms, "without prejudice" is not the same as 

reserving your legal position or making it clear that your 

position is not settled or that you are not entering a 

binding agreement. "Without prejudice" is a privilege 

preventing documents or communications from being 

used in court or before an arbitral tribunal. It applies 

only where the communications are part of a genuine 

attempt to reach settlement, though, if this test is passed, 

it then extends to all matters discussed or disclosed in 

the without prejudice discussions (Unilever Plc v The 

Procter and Gamble Co. [2000] 1 WLR). 

It is also a question of substance, not form. Simply 

writing or saying "without prejudice" will not make 

communications privileged if they are not part of a 

genuine attempt at settlement. Nor will communications 

fail to be protected if you do not write or say this, 

though, clearly, it is helpful as evidence of your position 

if you do. 

As Blair J also makes clear, the point when 

communications begin to qualify for such privilege is a 

question of fact. Even if there has been no earlier 

agreement that subsequent communications would be 

privileged, an "opening shot" can be privileged if it 

would be objectively clear to the recipient that it was 

meant to be without prejudice. 

 Rainer Evers 
Senior Associate 
Litigation – Corporate – London 
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Tel +44 20 3088 3849 
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State Aid 

APPLICATION OF THE PRIVATE INVESTOR PRINCIPLE IN STATE AID 

R (Sky Blue Sports and Leisure Ltd) & ors v Coventry City Council & ors [2014] EWHC 2089 
(Admin), 30 June 2014 

In a dispute over whether a public authority's loan to a football stadium joint venture constitute illegal 
"state aid" under EU rules, the English High Court considered the application of the "private investor 
test". In dismissing this challenge, the court emphasised that there is a wide spectrum of reasonable 
responses available to a hypothetical private investor and accordingly a public authority should 
likewise be afforded a wide margin of discretion when taking investment decisions. Falling foul of EU 
state aid rules is a risk area in any project involving public funding. 

Background 

The claimants were members of the SISU group, which 

owned Coventry City Football Club (the Club) which 

between 2005 and 2013 played its home games at the 

Ricoh Arena in Coventry. The Ricoh Arena is owned 

by Coventry City Council and leased to Arena Coventry 

Limited (ACL), a joint venture in which the Council 

had a 50% interest. The Arena was financed by a GBP 

22 million bank loan from Yorkshire Bank (the Bank). 

Following relegation the Club fell into financial 

difficulty and was unable to pay its rent to ACL. This 

culminated in a "rent strike" designed to put pressure on 

ACL and force through SISU's restructuring proposal, 

namely that it would purchase 50% of ACL and buy the 
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bank debt in whole or in part. However, SISU was 

ultimately unable to agree terms, leaving the Council 

with two possible options: lend ACL the money it 

needed to service the bank loan, or wind ACL up. 

The Council decided to loan ACL GBP 14.4 million, 

for 41 years (the remaining term on the lease) at an 

interest rate of 5% per annum for the first five years 

of the facility, and thereafter at the discretion of the 

Council but no less than 5% nor more than 2% above 

the Public Works Loan Board rate, the rate at which the 

Council could borrow money.  

The claimants sought to challenge the legality of that 

decision to make a loan, on the grounds that the 

transaction constituted State aid within the meaning of 

Article 107(1) of the Treaty on the Functioning of the 

EU (TFEU) and was not notified to the European 

Commission in advance as required by Article 108(3). 

They argued it was thus unlawful under EU law. 

Conventional domestic judicial review arguments were 

also pursued namely that the Council failed to take into 

account several material considerations and the decision 

to make the loan was irrational in the Wednesbury sense. 

State aid and the "private investor test" 

Article 107(1) TFEU provides that: 

"… [A]ny aid granted by a Member State or 

through State resources in any form whatsoever 

which distorts or threatens to distort competition by 

favouring certain undertakings…shall, in so far as it 

affects trade between Member States, be 

incompatible with the internal market." 

The role of a national court is to determine whether aid 

is State aid within the meaning of Article 107(1), not to 

determine whether the State aid is justified as this is a 

matter for the Commission under Article 108(3) TFEU. 

To determine whether or not aid distorts or threatens to 

distort competition the "private investor test" must be 

applied. This is an objective test of whether a rational 

private investor would have entered into the transaction 

in question on the same terms, having regard to the 

foreseeability of obtaining a return and leaving aside all 

social and policy considerations.  

 

Private investor test satisfied 

SISU argued that no rational private market investor 

would have entered into the transaction on the terms 

entered into by the Council because: 

(a) the value of ACL was less than half of the sum 

advanced and accordingly the security for the loan 

was inadequate; 

(b) the term of the loan (41 years) was substantially 

longer than any term which a private investor would 

have countenanced; 

(c) the interest rate and rate of return on the loan 

inadequately reflected the commercial risk; and 

(d) there was no commercial justification for the loan. 

The Council took into account policy objectives 

rather than commercial objectives as evidenced by 

the fact they did not pursue an alternative to the 

granting of the loan. 

In dismissing the claim, the court held that the 

hypothetical private investor must be given the same 

characteristics as the Council, namely that it was a 

50% shareholder in ACL and not a new investor. 

The hypothetical investor would be unlikely to focus 

exclusively on the loan to value ratio. The 41-year term 

of the loan was not substantially longer than any term 

which a private investor would have countenanced. On 

the basis of restructuring the business it would 

reasonably be open to a private investor to make a loan 

over the term of the lease.  

The court applied the EU Commission's methodology to 

assess whether an interest rate is at market rate for the 

purpose of applying state aid rules and determined that 

the minimum loan rate of 5% was approximately equal 

to the reference rate generated by the methodology.  

Subsequently it was not one which no rational private 

market operator would have countenanced. Obtaining a 

commercial interest rate of return was only one of the 

commercial objectives of the Council. 

There was commercial justification for the loan. The 

failure of the Club to pay rent had put the Council in an 

untenable position and the only viable alternative was to 
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wind up ACL. Furthermore the Bank believed ACL 

could service a greater loan than that provided by the 

Council. The court emphasised that the Council was 

perfectly entitled to consider what transaction it wishes 

to enter into as a political matter, in accordance with the 

duties it owes to the public, and then to consider whether 

it would be compelled by EU law on State aid grounds 

not to proceed. 

COMMENT  

The risk of falling foul of rules on State aid is a risk area 

in any project which receives public funding. The 

consequences of an unlawful State aid are drastic: the 

amount paid plus any interest has to be recovered by the 

state from the recipient. Given the lack of reported 

decisions by the English courts in this area, which is 

highly fact dependent, this case provides a useful 

reference point on the approach the court takes when 

assessing whether or not there is State aid.  

The case demonstrates how difficult it can be for a 

claimant to establish that there has been State aid. 

The court emphasised the wide spectrum of reasonable 

reaction to commercial circumstances in the private 

market. This effectively gives a public body a wide 

margin of judgment when applying the private investor 

test. It is only necessary to establish that a hypothetical 

investor, with the same characteristics as that particular 

public body, would have made that decision. It does not 

need to be a decision that every private market economy 

investor would have made.  

The court also endorsed the principle that not all private 

market operators invest for speculative or short-term 

gain, recognising that some investors are willing to 

retain and restructure investments because they consider 

that there is a realistic prospect of longer-term profits. 

This means that an existing shareholder is likely to have 

different considerations and motivations to a new 

investor, which should be reflected in the status of the 

hypothetical investor. 
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European Developments  

EUROPEAN REGULATION ON THE FREEZING OF BANK ACCOUNTS 

Overview 

A new Regulation establishing a European Account 

Preservation Order (EAPO) came into force on 

17 July 2014 and will be applied by participating 

Member State courts from 18 January 2017. 

This instrument represents a new (and potentially 

powerful) tool in a claimant's armoury, allowing it to 

secure (freeze) monies in a defendant's bank accounts 

across Europe. Although the test for issuance of an 

EAPO was tightened up as the legislative process 

progressed, the Regulation still raises risks for 

defendants and some courts may grant such orders more 

readily than others. 

The EAPO procedure marks a significant development 

in European law. For the first time, a claimant will be 

able to make an application to the courts of one Member 
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State to obtain an order that will "freeze" monies held by 

a defendant in bank accounts in all participating Member 

States, without further applications being required. By 

way of illustration, under this new legislation, a claimant 

in proceedings in Milan will be able to seek an EAPO 

from the Italian court and that Italian order will then be 

effective to freeze monies held in a defendant's Spanish, 

German and French bank accounts. A claimant will no 

longer have to make three separate applications to the 

courts of those Member States for such relief. 

The UK and Denmark have not opted into this 

Regulation and, accordingly, are not bound by it. 

However, UK and Danish account holders in 

participating Member States will be impacted, as will 

banks operating in participating Member States. 

EAPOs are intended to be an alternative to protective 

measures available under national laws. They will be 

available before substantive proceedings are initiated, 

during proceedings, or after a judgment is obtained. 

EAPOs can be sought in cross-border civil and 

commercial proceedings before the courts of all 

participating Member States. Controversially, the 

Regulation seeks to limit their availability to claimants 

in those proceedings domiciled in participating Member 

States (ie excluding UK and Danish litigants, as well as 

non-EU litigants). 

The application procedure for an EAPO will generally 

be ex parte (ie without notice) and on paper. The 

Regulation provides a significant degree of discretion for 

the Member State court when assessing whether or not 

to grant such an order, although a claimant will generally 

be required to provide security for pre-judgment EAPOs. 

A claimant must provide "sufficient evidence" there is 

an "urgent need" for such a measure, as without it there 

is a risk that enforcement will be "impeded or made 

substantially more difficult". 

This is another piece of European legislation that 

imposes extensive obligations on banks. Banks will 

be under an obligation to "freeze" accounts subject to 

an EAPO "without delay". Banks may also have to 

carry out certain searches in respect of a defendant's 

bank accounts, as the Regulation introduces a 

mechanism by which a claimant may make a preliminary 

information request to identify a defendant's accounts 

(this searching mechanism is available for post-judgment 

EAPO applications). 

Significantly, the Regulation involves a delicate (and 

somewhat complicated) interplay between national and 

European law. This mixture of EU and national law has 

the practical effect that banks will not be able to adopt a 

uniform pan-European response to this legislation and 

instead may require specific local law advice as to its 

implementation and impact in different Member States. 

The Regulation is complex. It spans 54 articles, with 

some 51 Recitals (like other recent EU instruments, 

many of these Recitals contain text one might expect to 

find in operative provisions). The use of standard forms 

for the application process for an EAPO should not 

disguise the fact that this is an enormously detailed piece 

of legislation, and one that may be difficult for litigants, 

their advisers and the court to apply in practice. 

We have prepared a detailed guide to the Regulation for 

clients. Please contact us to request a copy. 

WHERE ON THE WEB 

Regulation (EU) 655/2014 of the European Parliament 

and of the Council of 15 May 2014 establishing a 

European Account Preservation Order procedure to 

facilitate cross-border debt recovery in civil and 

commercial matters:  

http://eur-lex.europa.eu/legal-

content/EN/TXT/?uri=OJ:JOL_2014_189_R_0004   
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Forthcoming client seminars 

Seminars are held at the Allen & Overy LLP office at 

Bishops Square London. 

M&A AND THE PENSIONS REGULATOR: THE PRACTICAL 

IMPACT OF MORAL HAZARD ON CORPORATE 

RESTRUCTURING  

Tuesday 23 September 2014, 8.30am – 9.30am 

Presented by: Jason Shaw, Senior Associate – Litigation 

(Corporate), Raquel Agnello QC, Erskine Chambers 

We're pleased to offer you an opportunity to hear from 

Raquel Agnello QC, who has been retained by the 

Pensions Regulator in relation to almost all of the moral 

hazard cases to date and has an in-depth knowledge of 

both the law and the Regulator's approach and practice. 

How do the Regulator's powers affect corporates, what 

are the limits of those powers, and what can you do to 

quantify and reduce moral hazard risk? This seminar will 

address the practical impact of the moral hazard regime 

for corporate M&A deals and solvent restructuring. 

SHARED PARENTAL LEAVE – WHO'S LEFT HOLDING THE 

BABY? 

Wednesday 1 October 2014, 9.00am – 10.00am 

Presented by Louise Skinner, Counsel – Litigation, 

(Employment), Sarah Henchoz, Partner – Litigation 

(Employment) 

It may seem a long way off but staff who fall pregnant 

now will be covered by the radical new regime of shared 

parental leave.  Are you prepared?  Can a particular 

pattern of shared parental leave be refused? If enhanced 

maternity pay is offered to women, should the same be 

available to women and their partners who take shared 

parental leave? Does the new regime apply to adoption 

and surrogacy arrangements? These and many more 

questions will be answered by the employment team in 

our autumn seminar on the new regime. 

DOUBLE TAXATION TREATIES AND INTERNATIONAL 

INVESTMENT AGREEMENTS 

Tuesday 7 October 2014, 8.30am – 9.30am 

Presented by Vimal Tilakapala, Partner – Taxation, 

Mark Middleditch, Partner – Taxation, Rishab Gupta, 

Associate – Litigation (Arbitration), Marie Stoyanov, 

Counsel – Litigation (Arbitration) 

Structuring foreign investment to maximise tax 

efficiency and minimise political risk. 

Given the obvious benefits of these treaties, it is crucial 

that all businesses take them into account when investing 

abroad.  

In this seminar, our public international law, taxation 

and arbitration experts consider how to structure foreign 

investments to make them more tax efficient and less 

risky, whist at the same time explaining the international 

legal remedies available should an investor become 

involved in a dispute with the host State.  

RECENT DEVELOPMENTS IN BANKING AND FINANCE LAW 

Friday 10 October 2014, 12.30pm – 1.30pm 

Presented by Richard Hooley, Consultant   

An update on developments in banking and finance law 

and practice in the last six months. 

BEHAVIOURAL ANTITRUST AND CARTELS: RECENT 

TRENDS AND DEVELOPMENTS 

Wednesday 19 November 2014, 8.30am – 9.30am 

Presented by Jonathan Hitchin, Partner – Litigation, 

(Corporate), Philip Mansfield, Partner – Corporate 

Are we on the brink of a deluge of antitrust damages 

claims across the EU? How should the EU Damages 

Directive and other recent trends impact your antitrust 

compliance strategy? We will update you on current 
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developments in antitrust and antitrust litigation in the 

UK, EU and globally. 

A list of client seminars can be viewed online at 

www.aoseminars.com. Links to recordings of past 

seminars can be provided on request. 

We also offer a full range of bespoke seminars in our 

Client Seminar Menu, from which clients can choose 

a seminar topic of interest, which will be delivered by 

Allen & Overy LLP specialists at a client's premises. 

If you are a client and have a query in this regard, 

please contact Sarah Garvey on +44 20 3088 3710 or 

sarah.garvey@allenovery.com.  

 

Litigation Review consolidated 
index 2014  

Antitrust 

"Umbrella Pricing": widening damages exposure for 

cartelists (Jun/Jul) 

Arbitration 

Russia ordered to pay USD 50 billion for actions 

designed to bankrupt oil producer: Yukos Universal Ltd 

(Isle of Man) v The Russian Federation, UNCITRAL, 

PCA Case No AA 227, Hulley Enterprises Ltd (Cyprus) 

v The Russian Federation, UNCITRAL, PCA Case No 

AA 226, Veteran Petroleum Ltd (Cyprus) v The Russian 

Federation, UNCITRAL, PCA Case No AA 228  

(Aug/Sep) 

Agreement to attempt to resolve dispute by "friendly 

discussion" before commencing arbitration proceedings 

is enforceable: Emirates Trading Agency LLC v Prime 

Mineral Exports Private Ltd (Aug/Sep) 

Commercial Court refuses to stay proceedings where 

arbitration clause required parties to "endeavour" to 

arbitrate a dispute: Christian Kruppa v Alessandro 

Benedetti & anr (Aug/Sep) 

Arbitration award upheld by the English court in the face 

of allegations of bribery: Honeywell International 

Middle East Ltd v Meydan Group LLP (Jun/Jul) 

Injunctions in support of disputed assets in the context of 

arbitration – a high discretionary threshold: EurOil Ltd v 

Cameroon Offshore Petroleum SARL (Apr) 

Commercial Court provides guidance on abuse of 

process following alleged collateral attack on earlier 

arbitral award: OMV Petrom SA v Glencore 

International AG (Apr) 

Anti-suit injunction granted to protect arbitration 

agreement even though no arbitration: AES applied: 

Boris Bannai v Eitan Shlomo Erez (Trustee in 

Bankruptcy of Eli Reifman) (Jan) 

Bribery and corruption 

Supreme Court considers whether a bribe or secret 

commission received by an agent is the property of the 

principal: FHR European Ventures LLP & ors v Cedar 

Capital Partners LLC (Aug/Sep) 

Company 

Directors' duties – exercise of powers for a proper 

purpose: Eclairs Group Ltd & anr v JKX Oil & Gas plc 

& ors (Jun/Jul) 

Competition 

Clarity on deadline for bringing UK antitrust damages 

actions: Deutsche Bahn AG & ors v Morgan Advanced 

Materials plc (May) 
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Private antitrust damages actions: European Parliament 

approves directive (May) 

ECJ rules Commission can rely on general presumptions 

in refusing to disclose cartel documents (Apr) 

Confidentiality 

Confidentiality obligation enforced to protect trade 

secrets: Personnel Hygiene Services Ltd & ors v 

Rentokil Initial UK Ltd (t/a Initial Medical Services) 

& anr (Feb/Mar) 

Misuse of private information is a tort distinct from 

breach of confidence: Judith Vidal-Hall & ors v 

Google Inc (Feb/Mar) 

Conflict of laws 

Applicability of Late Payment of Commercial Debts 

(Interest) Act 1998 – what is a "sufficient connecting 

factor" with England?: Martrade Shipping & Transport 

GmbH v United Enterprises Corp (Aug/Sep) 

What constitutes an insolvency derived claim?: 

Fondazione Enasarco v Lehman Brothers Finance SA 

& anr (Feb/Mar) 

Indirect or secondary damage in England sufficient to 

meet tort jurisdictional gateway test: Pike and Doyle v 

The Indian Hotels Company Ltd (Jan) 

Contract 

Should've, would've, could've: High Court rules on the 

use of hindsight in the valuation of a target company: 

Ageas (UK) Ltd v Kwik-Fit (GB) Ltd & anr (Aug/Sep) 

A new era for "good faith" in English contract law – the 

next instalment?: Bristol Groundschool Ltd v Intelligent 

Data Capture Ltd & ors (Aug/Sep) 

Conclusive evidence clauses and failure to mitigate: 

ABM Amro Commercial Finance Plc v Ambrose McGinn 

& ors (Aug/Sep) 

What benefits does an innocent party have to give credit 

for when mitigating loss?: Fulton Shipping Inc of 

Panama v Globalia Business Travel S.A.U. (formerly 

Travelplan S.A.U.) of Spain ("The New Flamenco") 

(Jun/Jul) 

The quest for meaning: an overview of the law of 

contract: part I – interpretation; and part II – remedies 

(Jun/Jul) 

Court of Appeal interprets "commercially reasonable" in 

complex finance transaction: Barclays Bank plc v 

UniCredit Bank AG & anr (May) 

Termination options: general law or contractual right: 

Newland Shipping and Forwarding Ltd v Toba Trading 

FZC (May) 

Definition of shares in a charge included rights under 

shareholder loan agreements: Fons HF (In Liquidation) 

v Corporal Ltd & anr (May) 

Importance of strict adherence to contractual notice 

provisions: Greenclose Ltd v National Westminster 

Bank plc (May) 

Anticipatory breach by renunciation and third parties: 

Geden Operations Ltd v Dry Bulk Handy Holdings Inc 

("The Bulk Uruguay") (May) 

Negligence in pre-contractual representations actionable 

even though made to a person who did not become a 

party to the contract: Cramaso LLP v Ogilvie-Grant, 

Earl of Seafield & ors (Apr) 

Damages for non-acceptance of goods not covered by 

exclusion clause covering "loss of profits": Glencore 

Energy UK Ltd v Cirrus Oil Services Ltd (Feb/Mar) 

Court of Appeal rules on penalty clauses: Cavendish 

Square Holdings BV & anr v Makdessi (Jan) 

Costs 

Non-party costs order granted against sole director and 

shareholder: Deutsche Bank AG v Sebastian Holdings 

Incorporated & anr (Aug/Sep) 

Jackson Reforms – Where are we now? (Apr)  

Jackson Reforms bite: judgment for USD 7 million 

ordered against non-complying defendants: Newland 

Shipping & Forwarding Ltd v Toba Trading 

FZC:Newland Shipping & Forwarding Ltd v Toba 

Trading FZC & ors (Feb/Mar) 

Court of Appeal considers "economic realities" in 

awarding costs order against a company director: Axel 

Threlfall v ECD Insight Ltd & anr (Jan) 
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Damages 

Loss of a chance and remoteness: Wellesley Partners 

LLP v Withers LLP (May) 

The Commercial Court considers the date at which loss 

should be assessed where damages are sought as a result 

of alleged negligent financial advice: Gestmin SGPS SA 

v Credit Suisse (UK) Ltd & anr (Jan) 

Disclosure 

High Court grants Norwich Pharmacal orders against 

Italian banks with branches in London: Credit Suisse 

Trust v Intesa San Paulo SpA and Banca Monte Dei 

Pasche Di Siena (Jun/Jul) 

Employment 

Employment tribunal reform (Jun/Jul) 

Court of Appeal endorses Information Commissioner's 

Office guidance on the meaning of personal data: 

Efifiom Edem v Information Commissioner and 

Financial Services Authority (May) 

Evidence 

Admissibility of opinion evidence in civil proceedings: 

Julia Mary Rogers & anr v Scott Hoyle (Jun/Jul) 

Legal risks when using Private Investigators (May) 

Injunctions 

Freezing injunction could prevent value of shareholding 

being depleted: Lakatamia Shipping Co Ltd v Nobu SU 

& ors (Jun/Jul) 

Exceptions for ordinary business expenses, living 

expenses and legal costs in the context of freezing 

orders: Parvalorem v Olivera & ors (Feb/Mar) 

Limitation of liability clause not relevant to assessment 

of whether damages would be an adequate remedy: AB v 

CD (Feb/Mar) 

Limitation 

Limitation periods in claims for fraud or fraudulent 

breach of trust: do they apply to dishonest assisters and 

knowing recipients or only to trustees? Williams v 

Central Bank of Nigeria (Apr) 

Accrual of cause of action in tort requires actual 

express damage: British Telecommunications plc v 

Luck & ors (Apr) 

Privilege 

"Opening shot" in negotiations: when does "without 

prejudice" protection apply?: Rochester Resources Ltd & 

ors v Leonid Lebedev & anr (Aug/Sep) 

Litigation privilege: Court of Appeal confirms high bar 

for dominant purpose test: Rawlinson & Hunter Trustees 

SA & ors v Akers & anr (Apr) 

Procedure 

Relief from sanctions under CPR r3.9: the new test: 

Denton & ors v TH White Ltd & anr (Jun/Jul) 

Real Estate 

Apportionment of rent and break clauses: Court of 

Appeal reverses first instance decision in BNP Paribas v 

M&S: Marks & Spencer plc v BNP Paribas Securities 

Services Trust Company (Jersey) Ltd & anr (Jun/Jul) 

Supreme Court rules on when to grant damages in lieu of 

an injunction to stop infringement of a property right: 

Coventry & ors v Lawrence & anr (Apr) 

Regulatory 

Fund Managers fined by FCA: FCA Final Notice: 

Invesco Asset Management Ltd and Invesco Fund 

Managers Ltd (Jun/Jul) 

Parties may not claim additional damages in court 

following acceptance of an FOS determination: Clark & 

anr v In Focus Asset Management & Tax Solutions 

Ltd (May) 

FCA Risk Outlook and Business Plan 2014 – key 

enforcement themes (Apr) 

Systems and controls against money laundering, bribery 

and corruption: recent FCA action (Feb/Mar) 

Warning notices and privilege issues: Ford, R (on the 

application of) v The Financial Services Authority (Jan) 

Banking Reform Act: issues for litigators (Jan) 
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Service 

Commercial Court clarifies when a claim is "served" 

under a contract: T&L Sugars Ltd v Tate & Lyle 

Industries Ltd (Jun/Jul) 

Additional methods for service on directors independent 

of CPR: Key Homes Bradford Ltd & ors v Rafik Patel 

(Feb/Mar) 

State Aid 

Application of the private investor principle in state aid: 

R (Sky Blue Sports and Leisure Ltd) & ors v Coventry 

City Council & ors (Aug/Sep) 

Tort 

Standard contractual terms effective against borrower's 

claims of misrepresentation and breach of duty of care 

against lender: Barclays Bank plc v Svizera Holdings BV 

& anr (Jun/Jul) 

European Developments 

European Regulation on the freezing of bank accounts 

(Aug/Sep) 
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Key Contacts  

If you require advice on any of the matters raised in this document, please call any of our Litigation and Dispute 

Resolution partners, or your usual contact at Allen & Overy, or contact Sarah Garvey on +44 20 3088 3710 or 

sarah.garvey@allenovery.com. 
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