
Will the Digital Services Act 
impact you?

Once adopted, the Digital Services Act (or DSA) will re-define 
the rules for offering content, services and products online 
in the EU. Find out in this report which companies and other 
stakeholders are in scope of the DSA and will be affected by 
the new requirements.

On 15 December 2020, the European Commission published 
two pieces of legislation: the Digital Services Act (DSA) and the 
Digital Markets Act (DMA) that will profoundly change the way 
companies offer and use digital services in the EU. 

Both proposed acts are regulations, which means that  
they will be directly applicable in all EU member states.  

The new rules will regulate the responsibilities of digital 
service providers when acting as intermediaries in providing 
goods, services and content to consumers online.

The DSA intends to cover a very broad scope of service 
providers, both in the EU and beyond, and will indirectly 
affect an even larger group of entities, such as traders 
on platforms. Although the actual provisions of the DSA 
are likely to undergo many changes during the legislative 
process in the EU, we expect obligations proposed to 
regulate online platforms to stay in one form or another.
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Why does the European Commission think that new rules are necessary? 
In its Q&A on the DSA, the European Commission explains 
that the current legal framework, which is based on the 
twenty year old e-Commerce Directive, no longer works 
for the new ways people communicate, shop or access 
content online. It draws attention to the rise of online 
platforms, such as virtual marketplaces and social media 
networks as examples of models not widely in use when 
the e-Commerce Directive was conceived. 

The Commission acknowledges the advantages such 
platforms can offer consumers but also recognizes that 
the same platforms can be abused for disseminating 

illegal content, or selling illegal goods or services online. 
Moreover, some very large online platforms, which emerged 
as quasi-public spaces for information sharing and online 
trade, pose particular risks for users’ right, information flow 
and public participation. 

EU member states have addressed these emerging risks 
differently, which has resulted in a patchwork of applicable 
rules and created barriers to new businesses. The DSA 
and DMA aim to address these particular risks and 
establish a level playing field for digital markets.
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Geographical scope

A layered approach to imposing obligations 

The DSA will apply to providers of intermediary services regardless of their place of establishment or residence if they offer  
goods/services in the EU or their services have a, “substantial connection” to the European Union. 

The DSA introduces new duties for providers of intermediary 
services and new rights that may be exercised by users. It 
consists of a set of new obligations applicable to all providers 
with an extra layer of additional obligations for hosting service 
providers. Extensive obligations are introduced for a new 
category of intermediary services, online platforms.

In addition, the DSA stipulates additional requirements for 
providers of very large online platforms that have over 45 million 
active monthly users in the EU.

The obligations set out in the DSA are cumulative. This means 
online platforms are required to comply with the obligations 
specifically applicable to online platforms but will also have to 
comply with the obligations set out for both hosting service 
providers and intermediary service providers.

Layer one
Providers of intermediary services

Layer two
Providers of hosting services

Layer three
Online platforms

Layer four
Very large online platforms

When does such a substantial connection exist? 
It is deemed to exist when the provider:

has an establishment  
in the EU; or 

has a significant number  
of users in the EU; or 

targets its activities  
towards one or more  
EU member states. 

The last category is very broad, and the proposal clarifies 
that whether the activities are targeted towards the EU will 
be determined by all relevant circumstances. For example, 
the availability of an application in a national app store, 
the provision of local advertising or advertisement in the 

language used in a member state or the use of a language 
or a currency of that member state. However, the mere 
technical accessibility of a website from the EU cannot 
be considered on its own as establishing a substantial 
connection.
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Layer one

Intermediary services are defined by the DSA as one of the 
following services:

–  a ‘mere conduit’ service that consists of the transmission 
in a communication network of information provided by 
a recipient of the service, or the provision of access to a 
communication network (eg internet service providers);

–  a ‘caching’ service that consists of the transmission in 
a communication network of information provided by a 
recipient of the service, involving the automatic, intermediate 
and temporary storage of that information, for the sole 
purpose of making more efficient the information’s onward 
transmission to other recipients upon their request  
(eg content distribution networks which store data  
just for a limited period of time);

–  a ‘hosting’ service that consists of the storage of information 
provided by, and at the request of, a recipient of the service. 
(eg cloud or web-hosting or online platform). 

Apart from the examples already mentioned, the recitals to 
the DSA mention the following services as qualifying as an 
intermediary service: 

–  wireless local area network

–  domain name system (DNS) services

–  top-level domain name registries

–  certificate authorities that issue digital certificates 

–  voice over IP services 

–  web-based messaging services and e-mail services

We should note that, with respect to the DNS services 
and top-level domain name registries, it appears from the 
comments made in the context of the public consultation  
that it is questioned whether they should fall under the scope 
of the DSA. 

All three intermediary services described above are already 
covered by the e-Commerce Directive and the current 
definitions of the Directive are carried over into the DSA. 

Providers of intermediary services

1

Obligations 
The obligations applicable to the all providers of intermediary services under the DSA will include  
the following: 

establish a single point of contact to facilitate  
direct communication with supervisory authorities. 
Providers not established in the EU but offering  
services in the EU will be required to designate a  
legal representative in the EU; 

explicitly describe in their terms and conditions any 
restrictions that they may impose on the use of 
their services and to act responsibly in applying and 
enforcing those restrictions; and

transparency reporting obligations regarding the 
removal and the disabling of information considered 
to be illegal content or contrary to the providers’ 
terms and conditions.
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Layer two

Hosting services are defined in the DSA as: those services that consist of the storage of information provided 
by, and at the request of, a recipient of the service (such as webhosting or cloud services). 

Providers of hosting services

2

Obligations 
In addition to the obligations applicable to all providers of intermediary services, these entities will need to implement 
mechanisms that will allow third parties to notify the presence of alleged illegal content. 

If such a provider decides to remove or disable 
access to specific information provided by the service 
recipient, they shall inform the recipient, at the latest at 
the time of the removal or disabling of access, of their 
decision and provide a clear and specific statement of 
reasons for that decision. 

The DSA lists the minimum content of such a 
statement, including the use of automated means 
for detecting the content, its alleged illegality and the 
available complaint-handling mechanisms.
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Layer three

Online platforms are defined as providers of intermediary 
services that consist of the storage and public dissemination 
of users’ information. The European Commission explicitly 
states that social networks, online marketplaces,  
app stores, online travel and accommodation websites, 
content-sharing websites and collaborative economy 
platforms qualify as online platforms. The concept 
‘dissemination to the public’ must be read as making the 
information accessible to an unlimited number of persons. 
The DSA excludes dissemination within closed groups 
consisting of a finite number of pre-determined persons to 
be online platforms; therefore, at first glance certain private 
messaging services will not qualify as an online platform.  
The section on online platforms also excludes platforms that 
are micro or small enterprises. 

Traders are named as a specific category that uses 
platforms to offer services to consumers

Although traders are not addressed by the requirements 
of the DSA, they will be directly affected by the new 
requirements on online platforms, including a due diligence 
(or Know Your Business Customer – KYBC) obligation on 
platforms to “receive, store, make reasonable efforts to 
assess the reliability of and publish specific information on 
the traders using their services”. The DSA lists in detail which 
information about traders needs to be verified by online 
platforms, including detailed contact information for traders, 
their personal or business identification documents, bank 
account numbers, registration with the trade registers etc.

Online platforms

3

Obligations 
The DSA includes additional obligations on online platforms to handle alleged illegal content or information 
incompatible with terms and conditions: 

provide an internal complaint-handling system for 
decisions about such content;

 arrange a certified out-of-court dispute settlement 
mechanism for users of their services;

 implement a system of so-called trusted flaggers, 
whose notices to the online platforms must be  
treated with priority;

publish reports on platform’s activities relating to the 
removal and the disabling of such information;

 adopt specific measures against misuse of the  
platform prescribed by the DSA. 

Furthermore, the DSA sets out transparency 
obligations for online platforms in respect of online 
advertising. Online platforms will also be required 
to inform national law enforcement or  judicial 
authorities (and in some cases Europol) about any 
information giving rise to a suspicion of serious 
criminal offences involving a threat to the life  
or safety of persons, and share further relevant  
information available.

allenovery.comallenovery.com

https://ec.europa.eu/info/strategy/priorities-2019-2024/europe-fit-digital-age/digital-services-act-ensuring-safe-and-accountable-online-environment_en
http://www.allenovery.com
http://www.allenovery.com


Layer four

Finally, the DSA addresses very large online platforms,  
with a set of stringent requirements applicable to providers 
of such platforms. An online platform will qualify as a very 
large online platform if the following threshold is met: more 
than 45 million average monthly active users in the EU 
(which represents 10% of the 450 million consumers in the 
EU market). The exact methodology for determining this 
category of providers will be elaborated by delegated acts of 
the European Commission, so it is not clear at this point how 
the numbers of active users will be calculated and if open for 

multiple interpretations. However, the language of the DSA 
suggests that the European Commission will look at each 
individual online platforms rather than companies or company 
groups owning a various platforms and services.

Although at the first glance the term “very large online 
platform” would probably cover only a few providers  
(eg global social media providers named by the European 
Commission in its communications), it is not unlikely that 
various other online platforms, popular in the EU and 
worldwide, might hit the threshold of the DSA. 

Very large online platforms

4

Obligations
Providers of very large online platforms will need to comply with a broad scale of further requirements in addition to 
the obligations for layer one to three. We analysed these requirements in our previous article. In brief, some of these 
requirements include: 

analyse any systemic risk stemming from the use 
of their platforms and put in place effective content 
moderation mechanisms to address the identified 
risks (eg illegal content, privacy violations, etc);

provide transparency on the main parameters of the 
decision-making algorithms used to offer content 
on their platforms (the rankings mechanism) and the 
options for the user to modify those parameters;

establish a public repository on the online 
advertisements they served on their platforms in the 
past year;

designate a dedicated compliance officer for  
DSA obligations;

undergo an annual independent audit;

ensure crisis response cooperation;

provide access to the data necessary to monitor 
their compliance with the DSA to the competent 
authority and to some researchers.
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In depth scoping and clarification of the categories/layers is still needed

Timing

We noticed that the current proposal of the DSA is at times 
not using the terms for services or addressing the entities 
consequently. While referring to the e-Commerce Directive for 
some definitions, the DSA also defines separately some other 
categories of services or service providers and seems to use 
the terms in some instances interchangeably (such as “service 
provider” or “provider of intermediary service” etc), seemingly 
assigning them the meaning of the e-Commerce Directive. 

The DSA also uses various terms to refer to consumers,  
users or recipients of service, creating additional uncertainty. 
We hope that the issues with terminology will be addressed 
by the EU legislative bodies when discussing and adopting 
the DSA.

In the context of the public consultation, similar comments 
were made. Furthermore, multiple comments were made 
to clarify the scope of the DSA and different categories of 
intermediary. For example, do search engines fall under 
the scope of online platforms or not? According to multiple 
commentators, the Commission did not sufficiently take into 
account the multitude of online services existing today and 
their specifics when drafting the proposal. 

The public consultation about the proposal, that ran until 
31 March 2021, has resulted in more than a hundred of 
comments, including those from industry associations, 
internet service providers, publishers, broadcasters, 
advertisers, researchers and individuals. Although the 
comments vary greatly in scope and intended changes, 
many businesses ask for more refined and proportionate 
to risk approach in introducing specific obligations to the 

categories of entities covered by the DSA, and making a clear 
differentiation between various types of service providers.

The DSA proposal is currently discussed in the European 
Parliament and the Council of the European Union.  
The European Parliament is expected to form its position  
by the end 2021, however, we expect the first reports on 
proposed amendments to be released by mid-summer. 

Outlook
Key challenges and developments

Response by the European Data Protection Supervisor

The European Data Protection Supervisor (EDPS) published its opinion on the DSA in February 2021, discussing mostly specific 
requirements of the DSA in light of rights to personal data protection and to privacy. We summarised the main points here.
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