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Landlord remedy for failure to pay rent Covid-19 restrictions What can the landlord do now?

Forfeiture of the lease

A landlord can forfeit the lease by either (1) issuing possession 
proceedings at court or (2) taking physical possession by changing the 
locks. The tenant has a right to relief from forfeiture if it pays the sums 
due and the landlord’s costs. If relief is granted the lease is reinstated as 
though it was not forfeited.

If forfeiture is sought for non-rent breaches, the landlord must first serve 
a section 146 notice specifying the breaches and allow a reasonable 
time for remedy before proceeding with forfeiture if not remedied.

There is a moratorium on forfeiture for non-payment of rent in place 
until 31 March 2021. Actions by the landlord that would ordinarily 
waive the right to forfeit will not do so whilst the moratorium remains 
in place.

Whilst a landlord cannot forfeit the lease for non-payment of rent, 
the landlord can still exercise its right to forfeit if there are any other 
breaches of the lease. Whether this is a sensible option will depend 
upon the market opportunities for re-letting the premises.  
The existence of a right to forfeit for other reasons may also assist  
the landlord in encouraging settlement of the rental dispute.

Service of a statutory demand

This can be the quickest way of obtaining payment where the debt is 
undisputed. If the debt is not paid in full within 21 days of service the 
landlord can proceed to issue a winding up petition. The threat  
of winding up usually produces payment if the tenant is in a position 
to pay.

The Corporate Insolvency and Governance Act 2020 has put  
in place temporary restrictions on winding up, namely:

(a) no winding up petition may be presented where it is based on a 
statutory demand served between 1 March and 31 March 2021; and

(b) no winding up petition may be presented in the period ending  
31 March 2021 on the basis the company is unable to pay its  
debts unless the creditor has reasonable grounds for believing that  
(i) coronavirus has not had a financial effect on the company or (ii) the 
inability to pay its debts would have arisen even if coronavirus had not 
had a financial effect on the company. Coronavirus has a “financial 
effect” on a company if (and only if) the company’s financial position 
worsens in consequence of, or for reasons relating to, coronavirus.

Whilst a statutory demand can still be served, whilst the Covid-19 
restrictions remain in place, the demand serves no real purpose  
as winding up petitions cannot be presented on the back of it.  
As such there is little point in pursuing this remedy at present.

What can a landlord do when  
its tenant doesn’t pay the rent?
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Pursuing security or liable third parties

Rent deposits can be applied against arrears depending on the terms 
of the particular rent deposit deed.

Guarantors of the current tenant can be pursued depending on 
the particular terms of any guarantee given. If previous tenants or 
guarantors of previous tenants remain on the hook as guarantors, 
they must be served with a prescribed notice (a section 17 notice) 
within six months of the debt falling due in order to preserve their 
liability. If they pay the sum due pursuant to the section 17 notice they 
become entitled to call for an overriding lease of the property so they 
can take some control.

None. However, in the event that a third party does not pay the sums 
due, the above limitations on serving a statutory demand and issuing 
winding up proceedings will apply.

Whilst landlords often choose to preserve rent deposits until  
other methods of enforcement have been pursued, in the current 
situation landlords should be actively considering utilising rent 
deposits and pursuing liable third parties such as previous tenants 
or third party guarantors in relation to the payment of outstanding 
rent. However, the limitations on serving statutory demands and 
issuing winding up proceedings will need to be considered in the 
event that these third parties do not comply with their obligations.

Commercial rent arrears recovery (CRAR)

Subject to any limitations contained in the lease, if an undisputed debt 
is owed to a landlord by a tenant the landlord can give formal notice 
and then enter the premises through certified enforcement officers 
and seize goods to the value of the debt.

CRAR rules also permit notice to be served on a subtenant requiring 
them to divert sub-rent, otherwise owed to the tenant and not yet 
paid, direct to the landlord to be set off against the tenant’s arrears.

From 25 December 2020 there must be not less than 366 days of net 
unpaid rent before CRAR can be exercised in England and Wales.  
These restrictions apply until 31 March 2021. 

These rules apply also to any diversion of sub-rents – unless there is the 
minimum level of arrears at tenant level, no notice can be served on the 
sub-tenant requiring it to pay direct to the landlord.

The Covid-19 restrictions in force mean that there is very limited 
opportunity to pursue this remedy at present.

Seeking court judgment

This is not often pursued as the options above are quicker and more 
effective. Even if a judgment is obtained it still has to be enforced and 
that would generally involve threatening winding up or sending court 
enforcement officers in to seize goods.

None but as above note the restrictions on enforcement. Notwithstanding the Covid-19 restrictions in force, a landlord 
can still threaten court proceedings as a means of encouraging 
settlement. If this does not have the desired effect, landlords can 
proceed to issue proceedings but need to recognise that the 
options for enforcement are slim whilst the Covid-19 restrictions 
remain in force.
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