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What can a landlord do when  
its tenant doesn’t pay the rent?

Landlord remedy for failure to pay rent Covid-19 restrictions What can the landlord do now?

Letter before action

Prior to commencing eviction or specific performance judicial 
proceedings a landlord must send the tenant a notice requiring 
payment. This notice must be served in a specific manner. If the  
tenant does not pay, then the landlord can initiate legal proceedings.

Due to the Covid-19 pandemic situation, there are considerable 
delays in the Spanish Courts. For example eviction proceedings 
would normally last around six months but are taking much longer 
than expected. Ordinary judicial proceedings (such as specific 
performance actions) could take years to be resolved.

Spain 
Corporate tenants¹ (only if they are SMEs or self-employed individuals
meeting certain requirements) can request one of the following measures
from landlords (when they hold more than 10 real estate properties or 1,500
sqm of built area- ie, large holders)2, before 31 January 2021.

a. A 50% reduction of the rental income during the period of the Second 
State of Alarm3, its extensions and up to 4 months thereafter.

b. A moratorium on the payment of the rent to be applied for the duration 
of the Second State of Alarm, its extensions and up to 4 months 
thereafter on the proviso that the rest is repaid during the following  
2 years (or during the remaining duration of the lease). 

The landlord may choose its preferred option. Only in the event of no express 
reply from the landlord will the measure chosen by the tenant be applied.

Catalonia
In Catalonia the applicable legislation goes further and any tenant can 
unilaterally terminate the lease agreement early without penalty, in the 
event that activity suspension measures (not including partial restrictions 
on use) lasts more than 3 months during the period from 22 October 
2020 to 22 October 2021.

A tenant may request a rent reduction from the landlord and following 
such request, the landlord must stop issuing invoices for the rent and other 
charges. If the landlord and tenant have not reached an agreement on the 
rent reduction within 1 month, the the landlord may begin invoicing again, 
but subject to the application of the following mandatory discounts:

a. In the event of suspension of the activity, a 50% reduction of the rent 
and other payable amounts for the duration of the suspension measure. 

b. In the event of partial restriction of the material use of the property, 
reduction of the rent and other payable amounts by half of the loss of 
use of the property.

Whilst a landlord can commence legal proceedings against a  
tenant who does not pay the rent, in view of the current situation  
in Spain and the market opportunities for reletting the premises, 
negotiating a settlement agreement with the tenant should be 
considered as a sensible option and, depending on the specific 
circumstances of the case, the preferred course of action. 

Landlords (as well as tenants) have an interest in agreeing an 
adjustment of rent that is reasonable for both parties and to  
avoid taking decisions unilaterally in a manner which ultimately 
leaves the decision to a Court (whose decision may be influenced 
by the extraordinary circumstances we are experiencing). 
Landlords in practice are unlikely to be able to insist that a tenant 
continues to comply with its rent payment obligations in this 
emergency situation as if nothing has happened, but equally 
tenants should not be able to pass on to the landlord the full liability 
for the situation. Accordingly, both parties should act reasonably,  
and landlords (and tenants) should be open minded in considering 
temporary solutions to this extraordinary situation.

In case of future conflict, it must be noted that Courts will positively 
take into account the good faith behaviour (or otherwise) of the 
relevant parties. The identity of the tenant will also be relevant: 
it will not be the same when dealing with a large tenant that has 
the financial strength to keep paying the rent even if its premises 
are closed, compared to dealing with a small tenant whose only 
income is the one coming from the running of a business in 
the premises.

1.   For individuals, the Covid-19 Spanish laws foresee a different regime. We are focusing only on corporate tenants in this chart.
2.   When landlords are not large holders the measures to be requested are different. 
3.   In Spain the second “state of alarm” was declared on 24 October 2020 and its duration was extended until 9 May 2021.
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Enforcement of guarantees

In the context of commercial leases in Spain, tenants normally deliver to 
landlords two different kinds of guarantees upon signing the lease and 
handover of the premises: (i) a mandatory legal deposit (fianza legal) 
equal to 2-monthly rent instalments as required by the Spanish Urban 
Lease Act; and (ii) an additional guarantee which is usually delivered 
in the form of a first demand bank guarantee (aval bancario a primer 
requerimiento). Cash deposits are also sometimes given.

a. Legal deposits: In the majority of Spanish regions landlords have 
the obligation to hand over legal deposits to the competent regional 
public authorities after receiving them from tenants. The legal deposit 
must be returned in full by the landlord to the tenant upon termination 
of the lease, unless the premises are not in the state of repair and 
condition agreed or there are unpaid amounts by the tenant  
(eg rent or service charges). The general rule is that the legal deposit 
cannot be enforced while the lease is in force (ie the return of the legal 
deposit is requested to the regional public body upon termination of 
the lease). 

b. Additional guarantees: Additional guarantees can secure all 
obligations of the tenant under the lease or only economic ones. 
In any event, robust and well-drafted additional guarantees can be 
enforced upon breach by the tenant of the secured obligation and 
regardless of any objection from the tenant.

There are no specific Covid-19 regulations prohibiting the enforcement  
of guarantees where there is a breach of contract by the tenant.  
However, several Courts have upheld a prohibition on the enforcement 
of bank guarantees requested by tenants as a precautionary measure 
under the rebus sic stantibus4 doctrine (RSS) on the basis that the lack of 
payment is due to the pandemic. Therefore, in practice, the pandemic is 
affecting the landlord’s ability to enforce bank guarantees securing  
rent payments.

Also note the following in relation to the Covid-19 regulations:

a. In Catalonia, the tenant may require the landlord to apply any additional 
guarantees it may have provided to any payments due under the lease 
agreements (but not the legal deposit). 

b. In the rest of Spain, only if the landlord is not a large holder can the 
parties dispose of the legal deposit (fianza) and use it to settle total  
or partially unpaid rent.

Landlords can enforce guarantees granted by their tenants within the 
context of the landlord and tenant negotiations, but tenants are also 
aware that some Courts are stopping enforcement as a result of  
the pandemic.

4. RSS has been utilised by Courts in exceptional cases where a party to a contract request the Court to modify the conditions of the contract (e.g. payment of rents) when (i) there has been an extraordinary change in 
the circumstances in comparison with the ones existing at the time the agreement was entered into, (ii) the circumstances were unforeseeable, and (iii) there is a clear disproportion between the parties’ obligations 
under the contract. In such (exceptional) cases, Courts will be entitled to rebalance the contract during a given term to meet the new extraordinary circumstances that the parties to the contract are experiencing. 
This concept may well be used by tenants in the context of the Covid-19 pandemic.
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Eviction proceedings

Landlords can initiate eviction proceedings (procedimiento de deshaucio) 
where (i) there are unpaid rent amounts accrued by the tenant,  
or (ii) the the tenant is in unauthorised occupation of a previously leased 
premises upon termination of the lease. Under the eviction proceedings, 
landlords can ask for (1) the repossession of the leased premises,  
(2) the termination of the lease, and/or (3) payment of the outstanding 
rent payments plus interest on arrears.

In the course of an eviction proceeding resulting from the existence  
of unpaid rent instalments, the tenant is entitled to exercise (only once 
and provided that the lease agreement is still in force) a right of relief 
(enervación) whereby the tenant can pay and settle unpaid rent amounts 
in order to avoid the eviction from the leased premises.

None. However, although case law is limited, it seems likely that eviction 
proceedings initiated during the Covid-19 pandemic will take longer and 
have a lower probability of success. There are also examples of situations 
where the Courts have prohibited landlords from commencing eviction 
proceedings at the request of the tenant pending the resolution of RSS 
claims and requested variations to the lease.

Notwithstanding the current Covid-19 situation, a landlord can 
still threaten eviction proceedings as a means of encouraging a 
satisfactory settlement.

If this does not have the desired effect, landlords can proceed to 
issue proceedings but need to recognise that the options for a 
satisfactory outcome may be reduced as a result of the Covid-19 
measures in place.

Seeking specific performance

Instead of seeking termination of the lease and the eviction of the tenant 
from the leased premises, landlords can submit a judicial claim asking 
for the tenant to comply with its rent payment obligations in accordance 
with the provisions of the lease agreement.

None, but the risk of the tenant seeking to vary the lease in order to 
achieve more favourable terms and conditions under the RSS  
should be considered.

Whilst the landlord can initiate legal proceedings seeking specific 
performance, there is little point in pursuing this remedy at 
present in view of the Covid-19 situation. 
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