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“We received positive responses from almost all EU Member States in relation to 
respecting exclusive English jurisdiction clauses and enforcing related judgments...  
This is good news for commercial parties...”

“The responses from EU Member States in relation to asymmetric English 
jurisdiction clauses and related judgments are harder to interpret. This is because the 
approach that Member State courts will take to such clauses has not been tested in the 
majority of jurisdictions, even under the Recast and Lugano Convention regimes...  
At least in theory, parties should currently be carrying out a case by case analysis where 
an asymmetric clause is being considered... and... they should continue to take this 
approach if there is a no-deal Brexit.”

Reminder 

Exclusive English jurisdiction clause: An exclusive English jurisdiction clause provides that litigation in relation to the agreement must be brought only  
in the English courts.  

Asymmetric English jurisdiction clause: An asymmetric English jurisdiction clause provides that one party or group of parties (commonly the Borrower(s)  
or Issuer(s)) must bring proceedings in relation to the agreement in the English courts but the other party or group of parties (generally Finance Parties or 
Arranger(s)) may litigate in England or elsewhere.
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Overview
Introduction

The question of whether English jurisdiction clauses will continue to be an 
attractive proposition for commercial parties if there is a no-deal Brexit has 
been high on the agenda for our clients since the UK’s referendum in 2016. 
This is because, if no deal on the future relationship between the EU and the 
UK is agreed, the rules that EU Member State courts (and the courts of 
Switzerland, Iceland and Norway) currently apply when assessing English 
jurisdiction clauses and the enforcement of English judgments will no longer 
be applied. While the prospect that the UK will leave the EU without an 
agreement on the future relationship in place (whether immediately on  
exit day – whenever that may be – or at the end of any transitional period if a 
withdrawal agreement is agreed) remains on the table, clients are increasingly 
keen to understand precisely where the risk areas are. 

Over the last few weeks we have asked colleagues and relationship firms in all 
27 of the post-Brexit EU Member States to comment on whether their courts 
will respect exclusive and asymmetric English jurisdiction clauses following a 
no-deal Brexit and whether they will recognise and enforce judgments given 
pursuant to those clauses. 

This document analyses the responses we received. A broad overview of  
the themes arising is set out below, followed by charts summarising the 
answers from each jurisdiction and a list of the assumptions which we asked 
respondents to make. The charts provide a high level indication of the 
jurisdictions where complications may arise and those where there should,  
in most cases, be no need for concern. A more detailed analysis on a 
jurisdiction by jurisdiction basis then follows.

Conclusions on exclusive English jurisdiction clauses and  
related judgments 

We received positive responses from almost all EU Member States in relation 
to respecting exclusive English jurisdiction clauses and enforcing related 
judgments, even though we asked respondents to assume a worst case 
scenario (ie a scenario where the Hague Convention on Choice of Court 
Agreements 2005 does not apply – see further below for details). This is good 
news for commercial parties who prefer to use exclusive English jurisdiction 
clauses in their transaction documents. The responses confirm that, provided 
the parties are commercial parties (ie they are not consumers or employees, 
for example), there are no issues with capacity or authority or with the validity 
of the clause, and the clause in question is in writing and clearly drafted,  
then the position following a no-deal Brexit on respecting English jurisdiction 
clauses should not be significantly different from the position today, even if the 
Hague Convention is not applicable. 

Similarly, provided the parties are seeking to enforce a final and conclusive 
judgment for a fixed sum of money in circumstances where due process was 
followed in England and there is no prior inconsistent judgment (whether in 
the Member State in question or elsewhere), enforcement will be possible in 
all bar a very small number of EU Member States as a matter of national law, 
albeit that the process for doing so may be more time consuming and costly. 

And of course if the Hague Convention applies, then the outlook for exclusive 
English jurisdiction clauses and related judgments in EU Member States will 
be even better.
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Conclusions on asymmetric English jurisdiction clauses and 
related judgments 

The responses from EU Member States in relation to asymmetric English 
jurisdiction clauses and related judgments are harder to interpret. This is 
because the approach that Member State courts will take to such clauses  
has not been tested in the majority of jurisdictions, even under the Recast and 
Lugano Convention regimes. Further, there have been unhelpful decisions in 
some Member States as to the validity of asymmetric clauses as a matter of 
EU law and there is no authority from the Court of Justice of the EU. As a 
result, it is difficult accurately to assess the current risks involved in including 
such clauses, let alone the risks arising on a no-deal Brexit. In most 
jurisdictions, therefore, respondents have indicated that it is unclear whether 
their courts would respect an asymmetric English jurisdiction clause or enforce 
a related judgment. In many cases, although the position is not entirely clear, 
this risk appears to arise irrespective of Brexit.

This means that, at least in theory, parties should currently be carrying out  
a case by case analysis where an asymmetric clause is being considered to 
establish whether including such a clause would be an appropriate option and 
that they should continue to take this approach if there is a no-deal Brexit.  
In cases where it is unlikely that it will be necessary to enforce an English 
judgment against local assets or where the local law analysis suggests 
enforcement will not be an issue, parties may not wish to change their current 
approach. In cases where enforcement risk is key and the local law analysis in 
the relevant jurisdiction(s) suggests that using an asymmetric clause may be 
problematic, it may be worth considering moving to an exclusive English 
jurisdiction clause (if enforcement would then be possible under the Hague 
Convention or national law) or an arbitration clause. 

In many cases, however, given the popularity of these clauses among finance 
parties, the fact that many of the uncertainties around their use are already 
effectively priced in to deals, and the fact that in practice enforcement may  
not be necessary in many cases, for example on deals where security is being 
taken locally, clients may not wish to carry out a detailed analysis and may 
prefer to take a more pragmatic approach. We discuss this further below.
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Overview summary on exclusive English jurisdiction clauses  
and related judgments

1. Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (recast).
2. Convention on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters signed at Lugano on 30 October 2007 by the EU, Denmark, Iceland, Norway and Switzerland.
3. If a Withdrawal Agreement is entered into in the terms agreed politically between the UK and the EU in November 2018, the Recast and the Lugano Convention will continue to apply for the duration of the transitional period.
4.  The UK Government had deposited an instrument of accession that would result in the Hague Convention coming into force in the UK on 1 April 2019 if there was a no-deal Brexit on 29 March. At the time of writing it is unclear what impact the extension to the Article 50 period will 

have on the date that that the UK will accede to the Hague Convention if there is a no-deal Brexit at a later date.

Exclusive English jurisdiction clauses are clauses which require all parties  
to bring proceedings only in the English courts. They provide certainty to  
the contracting parties as each party knows precisely where it can bring 
proceedings and, perhaps more importantly, where proceedings can be 
brought against it. 

Current position 

As things currently stand, exclusive English jurisdiction clauses are respected 
in all EU Member States under the Recast Brussels Regulation (the Recast).1 
In other words, EU Member State courts will seek to give effect to an exclusive 
English jurisdiction clause by refusing to hear proceedings brought before 
them in breach of that clause. This is the case irrespective of the domicile  
of the parties and subject to only a few, limited, exceptions (for example,  
a limited group of cases where the courts of a particular Member State will 
have mandatory exclusive jurisdiction irrespective of any agreement between 
the parties as to where proceedings should be brought). Judgments given 
pursuant to exclusive English jurisdiction clauses are also enforceable in all  
EU Member States via a relatively simple administrative process, again subject 
to certain limited exceptions (such as where enforcement would be contrary to 
public policy in the Member State in which enforcement is sought).

The position is generally similar under the Lugano Convention 2007  
(the Lugano Convention),2 the equivalent reciprocal regime on jurisdiction 
and enforcement of judgments that currently applies as between EU Member 
States and Switzerland, Iceland and Norway. 

Position on a no-deal Brexit (including after the end of any transition 
period if a Withdrawal Agreement is entered into but no agreement is 
reached on the future relationship)3

On a no-deal Brexit, the Recast and Lugano Convention regimes will no longer 
be applied directly by EU Member State courts when considering exclusive 
English jurisdiction clauses and related judgments. However, in many cases 
the Hague Convention on Choice of Court Agreements 2005 (the Hague 
Convention) will apply instead. The Hague Convention is an international 
convention which requires Contracting States (including all EU Member States) 
to respect exclusive jurisdiction clauses in favour of other Contracting States 
and to enforce related judgments. The UK will accede to the Hague 
Convention in its own right if there is a no-deal Brexit.4 As a result, it is 
anticipated that all EU Member States will be required to respect exclusive 
English jurisdiction clauses falling within the scope of the Hague Convention 
and enforce related judgments after a no-deal Brexit in accordance with the 
Hague Convention regime.
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There are, however, some circumstances where the Hague Convention may 
not be applicable following a no-deal Brexit, even where the parties have 
agreed to an exclusive English jurisdiction clause. For example, the Hague 
Convention will not apply to exclusive English jurisdiction clauses entered into 
prior to 1 October 2015 (when the Hague Convention first entered into force in 
the EU) and there is some uncertainty as to whether it will apply to exclusive 
English jurisdiction clauses entered into after that date but prior to the UK’s 
anticipated accession to the Hague Convention in its own right following a 
no-deal Brexit.5 We therefore asked respondents to consider the approach that 
their courts would take to English jurisdiction clauses and related judgments 
on the assumption that the Hague Convention does not apply – ie on the 
basis of a worst case scenario analysis. 

Respecting exclusive English jurisdiction clauses

Helpfully, the respondents in every one of the 27 EU Member States indicated 
that, on the basis of the assumptions we asked them to make (see below for 
details) and subject to certain limited and anticipated exceptions, their courts 
would generally respect an exclusive English jurisdiction clause following a 
no-deal Brexit, even where the Hague Convention does not apply. 

5.  For further details on the application of the Hague Convention, see our bulletin on this topic, available here. Whilst this bulletin was drafted when a no deal Brexit on 29 March 2019 was in prospect (and when the UK’s accession to the Hague Convention would therefore have taken 
effect on 1 April 2019), it is anticipated that the same analysis would apply if the Hague Convention came into effect in the UK following a no-deal Brexit at a later date.

6. The 1968 Brussels Convention on jurisdiction and the enforcement of judgments in civil and commercial matters.
7.  The Brussels Convention is currently in force in Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, The Netherlands, Portugal, Spain, Sweden and the UK, but it only applies in relation to the allocation of jurisdiction and the recognition and 

enforcement of judgments as between those jurisdictions and Aruba and certain overseas territories (as it was superseded by the Brussels Regulation 2000 (the Brussels Regulation) and then the Recast as between the EU Member States themselves). The UK has published 
legislation disapplying the Brussels Convention on a no-deal Brexit, but that does not necessarily mean that Member State courts will also take the view that the Brussels Convention is no longer binding as a matter of international law or their own national law.

In virtually all cases, the key exception to this rule is where the subject matter 
of the dispute falls within the local courts’ mandatory exclusive jurisdiction,  
for example where the dispute concerns rights in rem in immovable property. 
This is unsurprising as even under the Recast and Lugano Convention regimes 
there are circumstances in which particular Member State courts have mandatory 
exclusive jurisdiction notwithstanding the inclusion of a jurisdiction clause. 

In some jurisdictions there is uncertainty as to which regime the local courts 
would apply when considering an exclusive English jurisdiction clause. 
Specifically, a number of respondents from jurisdictions that are signatories  
to the 1968 Brussels Convention (the Brussels Convention)6 mention that 
their courts may apply the Brussels Convention to English jurisdiction clauses 
if the Recast and Lugano Convention fall away, rather than national law.7 
However, if this is the case in any of the signatory states to the Brussels 
Convention, it is unlikely to have a significant practical impact in most cases, 
as exclusive English jurisdiction clauses are likely to be respected whichever 
regime applies. There may, however, be some cases where the question 
becomes more important, for example where the formal validity of a 
jurisdiction clause is in issue (as in some jurisdictions slightly different criteria 
may apply to the assessment of formal validity depending on whether the 

7

allenovery.com

http://www.allenovery.com/SiteCollectionDocuments/Brexit%20-%20English%20law%20and%20courts%20should%20recent%20developments%20change%20your%20approach.pdf


Brussels Convention or national law applies). Indeed, the response from 
Germany in particular suggests that it may be necessary to pay closer 
attention to compliance with drafting formalities if there is a no deal Brexit,  
as there are potentially more onerous rules to comply with if such clauses  
are assessed under German national law. This may be a point to watch out  
for more widely following a no deal Brexit.

Enforcing judgments pursuant to exclusive English jurisdiction clauses

In relation to enforcing a judgment obtained pursuant to an English exclusive 
jurisdiction clause, the vast majority of respondents indicated that, on the 
basis of the assumptions we asked them to make (see below for details)  
and subject to certain limited and expected exceptions (the most common 
being where the judgment conflicts with public policy, where there is a prior 
inconsistent decision or where the subject matter of the judgment is one over 
which the local courts have mandatory exclusive jurisdiction), their courts 
would enforce such judgments. 

There are, however, two notable exceptions. Respondents from Denmark  
and Finland stated that their courts would not enforce judgments given 
pursuant to exclusive English jurisdiction clauses where these fall outside  
the scope of the Hague Convention. Respondents in a few other jurisdictions 
(Austria, the Czech Republic, Hungary and Sweden) noted that there was 
some uncertainty as to the likely approach of their courts.

A number of respondents mention the possibility that the 1968 Brussels 
Convention may be found to apply to the enforcement of English judgments  
if the Recast and Lugano Convention regimes fall away. We discuss this 
possibility in further detail in the context of respecting English jurisdiction 
clauses above: the analysis is similar in relation to enforcement of judgments. 

Separately, respondents from a number of jurisdictions (Austria, Belgium, 
France, Germany, Italy and The Netherlands) have indicated that pre-existing 
bilateral treaties with the UK in relation to the enforcement of judgments could 
potentially revive following a no-deal Brexit. If a pre-existing bilateral treaty  
is found to apply in any relevant jurisdiction, English judgments will be 
recognised and enforced under that bilateral regime, subject to some  
relatively narrow exceptions. 
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Overview summary on asymmetric jurisdiction clauses  
and related judgments

8.  The finding under the Brussels Regulation, in Mme X v Rothschild, was that the asymmetric jurisdiction clause in issue in that case was void because it entailed obligations conditional on an event that only one party controlled and this was contrary to the object and purpose of the 
Brussels Regulation. The finding under the Lugano Convention, in Danne v Credit Suisse was that an asymmetric clause was contrary to the objectives of predictability and legal certainty in the Lugano Convention. Whilst there has been a subsequent French Supreme Court that 
found an asymmetric jurisdiction clause to be enforceable (eBizcuss.com v Apple Sales International), the drafting of the clause in question was non-standard and does not reflect the drafting commonly seen in finance documents. The decision suggested that an asymmetric clause 
will be enforceable only if it is possible to identify in advance the courts that might have to resolve any dispute that might arise. 

Asymmetric English jurisdiction clauses are ubiquitous in international 
financing agreements. They allow one party (commonly the Borrower or 
Issuer) to initiate proceedings only in the English courts whilst at the same 
time providing the other party or parties (the Finance Parties or Arrangers)  
with the flexibility to choose whether to litigate in the chosen court or elsewhere. 
This allows the finance parties, as the parties most likely to be exposed if a 
dispute arises, to bring proceedings in whichever court is most appropriate at 
the time of the dispute, whilst at the same time having the certainty that they 
will not find themselves sued in an unfamiliar or unfavourable court.

Current position

The Recast does not deal expressly with asymmetric jurisdiction clauses and 
there is no jurisprudence from the Court of Justice of the EU in this area.  
This has led to diverging approaches to date in different Member States as  
to the validity of such clauses. Asymmetric clauses are considered valid  
and enforceable as a matter of EU law in England and in a number of other 
jurisdictions (including Luxembourg and the Netherlands), but they are 
untested in many Member States and, in some jurisdictions, there is case law 
that casts real doubt over their validity. Controversially, the French Supreme 
Court has twice found asymmetric jurisdiction clauses to be void, once as a 
matter of EU law under the Brussels Regulation and once under the Lugano 
Convention (although a different chamber of the French Supreme Court has 

separately found asymmetric jurisdiction clauses to be valid). In both of the 
cases in which the clause was found to be void, the party without the benefit 
of the flexibility inherent in the asymmetric clause was permitted to litigate in 
France, ie outside the chosen forum.8 

Whilst French Supreme Court decisions are not binding on the courts of other 
Member States, the decisions have created uncertainty as to the status of 
asymmetric clauses under EU law (and as to the enforceability of judgments 
given pursuant to such clauses). Asymmetric jurisdiction clauses have, 
however, continued to be a very popular option for finance parties 
notwithstanding these decisions (save perhaps on deals with a clear French 
nexus), in part because of the helpful authority in England and elsewhere. 

Position on a no-deal Brexit (including after the end of the transition 
period if a Withdrawal Agreement is entered into but no agreement is 
reached on the future relationship) 

On a no-deal Brexit, asymmetric English jurisdiction clauses and judgments 
given pursuant to those clauses will no longer fall directly within the scope of 
the Recast and Lugano Convention regimes. Further, it is highly unlikely the 
Hague Convention will apply to asymmetric jurisdiction clauses and related 
judgments, as it is generally accepted that the Hague Convention applies only 
to mutually exclusive jurisdiction agreements.
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Respecting asymmetric English jurisdiction clauses

Many of our respondents highlighted the fact that asymmetric jurisdiction 
clauses have not been tested in their courts, whether under the Recast or 
Lugano Convention or otherwise. Some of those respondents, for example 
those from Austria, Germany and Ireland, suggested that their courts are likely 
to respect asymmetric jurisdiction clauses, subject to certain exceptions. 
Others, for example those from Bulgaria, Poland and Romania, indicated that 
their courts are likely to take the opposite view (and many respondents refer 
specifically to the Mme X v Rothschild decision). The risks in relation to 
asymmetric English jurisdiction clauses identified by these respondents  
are existing risks, which arise due to the asymmetric nature of the clauses. 
They are not risks that would be created by a no-deal Brexit.

In some jurisdictions (Denmark, Latvia, Lithuania, Luxembourg, Malta,  
The Netherlands and Slovenia) respondents were able to confirm with more 
certainty that their courts would respect an asymmetric English jurisdiction 
clause, either because their courts draw no distinction between different types 
of jurisdiction clause in this context or because there is case law that confirms 
that such clauses are enforceable. In Italy, there is case law suggesting that 
such clauses would be upheld, but it is not formally binding and there is no 
clear consensus among Italian legal experts. In France, unsurprisingly given 
the conflicting Supreme Court decisions, the view is that the position on the 
enforceability of asymmetric clauses is uncertain.

9. We discuss this possibility in further detail in the context of Member State courts respecting exclusive English jurisdiction clauses above: the analysis is essentially the same in relation to asymmetric clauses. 

It is possible that some Member State courts may take the view that the 
Brussels Convention applies to asymmetric English jurisdiction clauses if the 
Recast and Lugano Convention regimes fall away.9 If the Brussels Convention  
was found to apply, it may be much more likely that the relevant Member 
State’s courts would respect such clauses as the Brussels Convention 
expressly contemplated asymmetric clauses. 

Enforcing judgments pursuant to asymmetric English jurisdiction clauses

In some jurisdictions (Greece, Latvia, Lithuania, Luxembourg, Malta,  
The Netherlands, Romania and Slovenia) respondents were able to confirm 
that their courts would respect a judgment pursuant to an asymmetric  
English jurisdiction clause. In Italy the view was that, while there is case law 
suggesting that such judgments would be upheld, the position remains 
uncertain as it is not formally binding and there is no clear consensus among 
Italian legal experts.

In most other EU Member States the question of whether judgments given 
pursuant to an asymmetric English jurisdiction clause would be enforceable is 
untested. Some respondents (for example those in Austria, Belgium, Croatia, 
Estonia, France, Hungary, Ireland, Portugal and Slovakia) suggested that  
their courts are likely to conclude that such judgments are enforceable.  
Others (for example those in Bulgaria, the Czech Republic, Poland, Spain and 
Sweden) were less certain or came to the opposite view. It is difficult to assess 
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whether the risks in relation to enforcing such judgments are likely to be 
greater following a no-deal Brexit than is currently the case. Whilst one might 
expect there to be more grounds for Member State courts to refuse to enforce 
a judgment under national law than under the Recast or Lugano Convention, 
enforcement can be refused on public policy grounds under the both the 
Recast and Lugano regimes and national law, so it may be that a no-deal  
Brexit would not change the approach taken by Member State courts to 
enforcing judgments pursuant to asymmetric clauses.  

As is the case in relation to exclusive English jurisdiction clauses, there are 
two jurisdictions where there is a clear enforcement risk. Respondents from 
Denmark and Finland stated that their courts would not enforce judgments 

10.  See our discussion in the context of enforcing judgments pursuant to exclusive English jurisdiction clauses for further detail: the analysis is essentially the same in relation to judgments pursuant to asymmetric clauses.

given pursuant to asymmetric English jurisdiction clauses. The enforcement 
risk in Denmark and Finland therefore arises both for exclusive and 
asymmetric jurisdiction clauses. 

Finally, it is possible that some Member State courts may take the view that 
the Brussels Convention or pre-existing bilateral enforcement treaties would 
apply to the enforcement of judgments pursuant to asymmetric English 
jurisdiction clauses following a no-deal Brexit.10 If the Brussels Convention was 
found to apply, it may be more likely that Member State courts would enforce 
such judgments as the Brussels Convention expressly contemplated 
asymmetric clauses.

Karen Birch
Counsel
Tel +44 20 3088 3737
karen.birch@allenovery.com

Andrew Denny
Partner
Tel +44 20 3088 1489 
andrew.denny@allenovery.com

Sarah Garvey
Counsel
Tel +44 20 3088 3710
sarah.garvey@allenovery.com

Mahmood Lone
Partner
Tel +44 20 3088 4974 
mahmood.lone@allenovery.com

If you are considering the impact of Brexit on English jurisdiction clauses and judgments in the context of a particular transaction, you should seek specific legal advice in relation to that transaction. 
If you have any questions in relation to the analysis in this survey, please do get in touch with any of us or with any of the respondents listed in the country specific guidance below.  
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Summary chart –  
exclusive English jurisdiction clauses

Q1 Q2

Austria

Belgium

Bulgaria

Croatia

Cyprus

Czech Republic

Denmark

Estonia
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France

Germany

Greece

Hungary

Q1 Q2
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Luxembourg

Malta

Netherlands

Poland

Portugal

Romania

Slovakia

Slovenia

Spain

Sweden

Exclusive questions:

Q1. Will your courts respect an  
EXCLUSIVE English jurisdiction  
clause post-Brexit if the Hague  
Convention does NOT apply?

Q2. Will your courts enforce an  
English judgment pursuant to  
an EXCLUSIVE English jurisdiction  
clause post-Brexit if the Hague  
Convention does NOT apply?
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Summary chart –  
asymmetric English jurisdiction clauses

Q1 Q2
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Asymmetric questions:

Q1. Will your courts respect an  
ASYMMETRIC English jurisdiction  
clause post-Brexit?

Q2. Will your courts enforce an  
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 
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Assumptions
The respondents to this survey were asked to make the following assumptions for the purposes of answering the questions put to them:

No-deal Brexit

 – The UK leaves the EU without an agreement on the future relationship either on exit day (if no Withdrawal Agreement is entered into)  
or at the end of any transitional period (if a Withdrawal Agreement including such a period is agreed).11

Jurisdiction clauses 

 – The parties to the jurisdiction clause are commercial parties (not individuals/consumers/employees etc) and there are no issues of capacity or authority  
or concerns as to the validity of the agreement containing the jurisdiction clause.

 – The local courts of the respondent’s country would have jurisdiction in the absence of the jurisdiction clause (eg on the basis of the defendant’s domicile).

 – For the purposes of the questions about exclusive jurisdiction clauses and related judgments: 

 – The jurisdiction clause in question is clearly drafted and provides expressly that the English courts will have exclusive jurisdiction. 

 – The Hague Convention on Choice of Court Agreements 2005 does not apply.12 

 – For the purposes of the questions about asymmetric jurisdiction clauses and related judgments, the jurisdiction clause in question is clearly drafted and 
provides expressly that: (a), subject to (b), the English courts will have exclusive jurisdiction; and (b) the identified parties (eg the Lenders or Arrangers)  
are not prevented from bringing proceedings elsewhere – ie it is a standard asymmetric English jurisdiction clause.

Enforcement of judgments 

 – The judgment is for a fixed sum of money.

 – The judgment is given pursuant to a jurisdiction clause as described above.

 – The proceedings on the merits followed due process, for example, there was no fraud, the basic rules of natural justice were observed and the defendant  
was properly served.

 – The judgment is final and conclusive.

 – The judgment is not for taxes or a penalty. 

11.  If an agreement on the future relationship is reached, for example if there is a transitional period during which EU law continues to apply and that is followed by a free trade agreement which includes an agreement on civil judicial cooperation or if the UK rejoins the Lugano 
Convention 2007, any issues regarding English jurisdiction clauses and judgments should fall away.

12.  In the vast majority of cases, the Hague Convention should apply where the parties have included an exclusive jurisdiction clause, meaning that EU Member States will be required to respect exclusive English jurisdiction clauses and enforce related judgments, so this analysis  
is on a worst case scenario basis. 
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Austria
EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Under national law, Austrian courts may assume jurisdiction in special cases. For example: 

 – They have mandatory exclusive jurisdiction in relation to in rem actions relating to local land;

 – They have mandatory exclusive jurisdiction over claims by Austrian insurance beneficiaries against insurers with regard to insurance 
contracts mediated by insurance agents.

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit  
if the Hague Convention does 
NOT apply?

In our opinion English judgments should be recognised and enforced post-Brexit based on the treaty between UK and Austria (Convention 
Between The Republic Of Austria And The United Kingdom Of Great Britain And Northern Ireland Providing For The Reciprocal Recognition  
And Enforcement Of Judgments In Civil And Commercial Matters signed 14 July 1961 (1961 Treaty)).

However, while learned opinion generally is in favour of the 1961 Treaty being applicable, there is no decision in this regard.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

Although this is absolutely prevailing learned opinion and general practice, there is no decision in this regard. This uncertainty arises 
irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

Although this is absolutely prevailing learned opinion and general practice, there is no decision in this regard.

Hon.-Prof. Dr. Herbert Pimmer
Of Counsel
herbert.pimmer@dorda.at

Mag Georg Jünger
Attorney/Counsel
georg.juenger@dorda.at

DORDA Rechtsanwälte GmbH 
Tel +43 1 533 47 95 0
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Belgium
EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Under national law, Belgian courts may assume jurisdiction in special cases, for example if: 

 – They have mandatory exclusive jurisdiction, which would exist in relation to in rem actions relating to local land (among other things);

 – It is foreseeable that the English decision could not be recognised or enforced in Belgium; or 

 – The dispute has close connections with Belgium and the commencement of proceedings in England appears to be impossible (denial of 
justice) or would be unreasonable. It may be unreasonable if, for example, a fair trial could not be guaranteed in England because of a lack 
of impartiality/independence.

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Belgian courts will normally enforce a foreign judgment in the circumstances described. The courts do not require reciprocity and may not 
re-examine the merits of the claim. 

Both the Belgium/UK Bilateral Convention on the reciprocal enforcement of judgments of 2 May 1934 (the 1934 Convention) and the Belgian 
PIL Code set out grounds for refusal of enforcement. Some of the grounds are covered by the assumptions made above (for example 
enforcement may be refused if there are issues relating to rights of defence, fraud in relation to the applicable law, or a conflict with another 
judgment or pending proceedings). Other grounds include violation of Belgian public policy and violation of Belgian exclusive jurisdiction rules.

In relation to the 1934 Convention, there is uncertainty as to whether it will be considered to be ‘revived’ post-Brexit for the matters falling 
within its scope. The Belgian Supreme Court confirmed in a decision of 28 May 2010 that the meaning of ‘civil and commercial matters’ in the 
1934 Convention is not necessarily the same as that given under the EU jurisdiction regimes and that, by applying the 1934 Convention in the 
relevant case, the Appeal Court had not breached any legal provision that could lead to its decision being set aside.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

In the absence of any Belgian case law on the validity of asymmetric jurisdiction clauses, we cannot exclude the possibility that a Belgian court 
would consider that such clauses are “potestative” and therefore invalid. 

This risk arises irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

There is no published case law on the enforcement of judgments pursuant to asymmetric jurisdiction clauses. As long as the conditions for 
exequatur are fulfilled, the judgment should be enforceable in Belgium. Although this is untested, we do not expect that the mere fact that the 
English judgment was rendered pursuant to an asymmetric jurisdiction clause should in itself be sufficient to prevent enforcement in Belgium. 
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Bulgaria
EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Bulgarian courts may not respect an exclusive English jurisdiction clause where the Bulgarian courts have mandatory exclusive jurisdiction 
under the Private International Law Code for example, in relation to:

 – In rem actions relating to local real estate; 

 – Actions regarding intellectual property rights registered in Bulgaria;

 – Certain actions in relation to information recorded in a Bulgarian public register (for example the Real Estate or Trade Register).

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Generally Bulgarian courts will recognise and enforce an English judgment rendered pursuant to an exclusive English jurisdiction clause. 
Bulgarian courts do not require reciprocity and do not re-examine the merits of the claim.

However, Bulgarian courts may not recognise and enforce a judgment in respect of an issue over which the Bulgarian courts would consider 
they have mandatory exclusive jurisdiction. 

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

Bulgarian law does not specifically regulate the matter. Based on scarce case law, however, it is highly probable that Bulgarian courts will 
consider an asymmetric jurisdiction clause to be null and void and will proceed with the examination of the case brought before them.

This risk arises irrespective of Brexit.

Since the case law on asymmetric jurisdiction clauses is based on the finding of abuse of the dominant position of the stronger party to the 
contract/clause (regardless of the fact that the parties are commercial parties and not individuals/consumers/employees etc), in the unlikely 
event that the asymmetric clause provides the choice of jurisdiction to the weaker party, such clause might be considered valid and the 
Bulgarian court may respect it.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

Given that the Bulgarian courts would probably consider the asymmetric jurisdiction clause on which the English judgment would be given  
to be null and void, it is highly unlikely that the judgment would be recognised and enforced in Bulgaria. 

If the asymmetric clause were considered to be valid (in the unlikely event the clause provides the choice of jurisdiction to the weaker  
party to the contract/clause), the Bulgarian courts may recognise and enforce the English judgment.
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Croatia
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Under local law, in certain cases Croatian courts are authorised to assume jurisdiction regardless of a jurisdiction clause providing for courts  
of another country, for example if they have mandatory exclusive jurisdiction.

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

There are limited circumstances in which the Croatian courts may not recognise or enforce an English judgment, for example if the decision 
conflicts with Croatian public policy.

The Croatian courts do not require reciprocity and do not usually re-examine the merits of the claim.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

Asymmetric jurisdiction clauses are not specifically provided for under local law and there has been no significant court practice dealing with 
such clauses. We believe Croatian courts would honour such clauses in the same manner as they would an exclusive English jurisdiction 
clause, but we cannot confirm this with certainty. This risk arises irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

Asymmetric jurisdiction clauses are not specifically regulated under local law and there has been no significant court practice dealing  
with such clauses. However, in the recognition process local courts generally only examine whether reasons to decline recognition exist,  
for example if Croatian courts have exclusive jurisdiction over the matter, or if recognition would be contrary to public order. If there are no 
such reasons, Croatian courts should recognise a decision based on an asymmetric jurisdiction clause.

Effectiveness of English jurisdiction clauses and judgments on a no-deal Brexit An EU27 cross-border survey | March 201918

© Allen & Overy LLP 2019



Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Cyprus
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Cypriot courts are not bound to grant a stay of proceedings brought in breach of an exclusive English jurisdiction clause but have a discretion 
whether to do so or not. This discretion should be exercised by granting a stay unless the claimant shows a strong cause for not doing so.

All circumstances of the case will be relevant in considering the exercise of the court’s discretion, for example in what country the evidence  
is situated, whether English law would apply to the case and, if so, whether it materially differs from Cypriot law, convenience and expense of 
the trial, whether the claimants would be prejudiced by having to sue in the foreign court etc. 

Cypriot courts may also assume jurisdiction in cases where they are deemed to have exclusive jurisdiction, for example in relation to in rem 
actions relating to local land.

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Enforcement would be pursuant to the Foreign Judgments (Reciprocal Enforcement) Law of 1935, Cap 10. 

An application for recognition and enforcement will need to be filed within six years from the date of judgment. 

The Cypriot courts will not review the merits of the claim but will need to ensure that the enforcement of the judgment would not be contrary 
to Cypriot public policy.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

Asymmetric jurisdiction clauses have not been examined by Cypriot courts thus far.

It is possible that the English court’s approach will be followed so that an asymmetric jurisdiction clause is upheld, in which case, Cypriot courts 
will respect and give effect to an asymmetric jurisdiction clause by staying proceedings in breach of it.

Cypriot courts are not bound to grant a stay but have a discretion whether to do so or not. This discretion should be exercised by granting a 
stay unless the claimant shows a strong cause for not doing so.

All circumstances of the case will be relevant in considering the exercise of the court’s discretion, for example in what country the evidence  
is situated, whether English law would apply to the case and, if so, whether it materially differs from Cypriot law, convenience and expense of 
the trial, whether the claimants would be prejudiced by having to sue in the foreign court, etc. 

Cypriot courts may also assume jurisdiction in cases where they are deemed to have exclusive jurisdiction, for example in relation to in rem 
actions relating to local land.

The uncertainty regarding asymmetric clauses arises irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

Assuming the Cypriot courts respect the use of an asymmetric clause, the Cypriot courts will not review the merits of the claim but will need to 
ensure that the enforcement of the judgment would not be contrary to Cypriot public policy.

In the event that the asymmetric jurisdiction clause is not upheld, the Cypriot court will need to ensure that the English court which issued the 
judgment had jurisdiction in the circumstances of the case irrespective of the jurisdiction clause. 
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Czech Republic 
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Under national law, Czech courts may assume jurisdiction in special cases, for example if:

 – They have mandatory exclusive jurisdiction, for example, in relation to in rem actions relating to local land; 

 – If it is foreseeable that the foreign decision cannot be recognised in the Czech Republic; or

 – A jurisdiction clause in favour of the English courts is contrary to public policy (however, this is unlikely to apply given the assumptions above).

The answer is subject to the risk that the Czech courts may consider themselves bound to take jurisdiction under the Recast notwithstanding 
the exclusive English jurisdiction clause if the Czech courts would otherwise have had jurisdiction under the Recast (eg if the defendant is 
domiciled in the Czech Republic).

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Czech law requires reciprocity. 

There is no bilateral treaty between the Czech Republic and the UK on recognition and enforcement of judgments.

In the absence of a treaty, the Czech courts will enforce an English court judgment if, under similar circumstances, an English court has 
enforced a Czech court judgment.

In addition, the Czech Supreme Court has held that the requirement for reciprocity is satisfied if the law of the relevant foreign state would 
enable the foreign court to enforce a Czech judgment if asked to do so (ie no actual enforcement is needed, the mere possibility of 
enforcement is sufficient). Therefore, if under English law, an English court would enforce a Czech court judgment should the English court be 
asked to do so, the requirement of reciprocity is considered satisfied.

If English law procedural requirements are adhered to, English courts should enforce a Czech court judgment, therefore, it is likely that the 
reciprocity requirement will be satisfied.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

We are not aware of any Czech court decision enforcing or rejecting asymmetric jurisdiction clauses. 

There is a decision of the Czech Constitutional Court (ref.no. IV. ÚS 2157/08) stating that a clause providing a mutual option to arbitrate or 
litigate was valid because it guaranteed both contractual parties an equal procedural position and none of the parties had any advantage. 

There is a risk that the Czech court may consider an asymmetric clause to provide unfair advantage to one party and strike it down.  
The Czech court could support its reasoning to this effect with the decisions of the French, Russian and Bulgarian courts, which have 
invalidated asymmetric jurisdiction clauses. 

Other qualifications are the same as for exclusive jurisdiction clauses.

This risk arises irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

There is a risk that the Czech court may consider an asymmetric clause to provide unfair advantage to one party and refuse to enforce a 
judgment rendered pursuant to an asymmetric jurisdiction clause. 

The requirement of reciprocity applies as in the case of exclusive jurisdiction clauses.
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Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Denmark
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Danish courts may assume jurisdiction in special cases, for example if: 

 – They have mandatory exclusive jurisdiction, for example, in relation to in rem actions relating to local land;

 – Both parties are established in Denmark (and not established elsewhere) and the case does not have any substantive connection to the 
chosen forum (the UK). 

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Danish courts will not normally enforce foreign judgments in the absence of a treaty. The foreign judgment may be used in evidence but  
that is all.

Fresh proceedings would have to be commenced. However, some case law suggests that a foreign judgment of the type described in the 
assumptions above can be taken into account in a Danish court’s judgment if the foreign judgment is reasoned, shows cause and upholds 
general principles of law.

The foreign judgment will be given evidentiary value, but it will not be binding on the Danish court. The evidentiary value will depend upon  
the circumstances. Reciprocity is not a factor in the assessment of the Danish courts.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

Danish courts do not distinguish between exclusive and asymmetric jurisdiction clauses. Thus, the qualifications are the same as for exclusive 
jurisdiction clauses.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

Danish courts do not distinguish between exclusive and asymmetric jurisdiction clauses. Thus, the qualifications are the same as regarding 
enforcement of judgments pursuant to an exclusive jurisdiction clause.
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Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Estonia
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

The Estonian courts will assume jurisdiction where the Estonian courts have mandatory exclusive jurisdiction prescribed by law (section 106 
(2) of the Estonian Code of Civil Procedure (CCP)), for example in relation to certain disputes over immovable property in Estonia.

Estonian courts will also take jurisdiction in cases where the defendant responds to the action without contesting jurisdiction, and also in cases 
where the defendant does not submit a defence, but participates in a court hearing without contesting jurisdiction (section 105 of the CCP).

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Estonian courts do not require reciprocity and are prohibited from re-examining the merits of the claim. However, Estonian courts will not 
enforce a judgment if it conflicts with Estonian public policy, the content of which is subject to development on a case-by-case basis.  
This exception is very rarely applied.

Estonian courts may refuse to enforce a decision if the Estonian courts would have had mandatory exclusive jurisdiction to resolve the dispute. 
Relevant case law in this respect is lacking.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

Estonian law does not distinguish between exclusive and asymmetric jurisdiction clauses. Thus, courts are expected to accept asymmetric 
jurisdiction clauses where exclusive jurisdiction is not prescribed by law (eg as per the examples given for mandatory jurisdiction in relation  
to exclusive jurisdiction clauses). Relevant case law in this respect is lacking. The uncertainty in relation to asymmetric clauses arises 
irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

As Estonian law does not distinguish between an exclusive and asymmetric jurisdiction clause and case law is also silent on the issue,  
the same principles of enforcement of a judgment are likely to apply as to the enforcement of a decision pursuant to an exclusive  
jurisdiction clause.
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Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Finland
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Under national law, Finnish courts may assume jurisdiction in special cases, for example if they have mandatory exclusive jurisdiction,  
for example, in relation to in rem actions relating to local land.

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Finnish courts will not normally enforce foreign judgments in the absence of a treaty. The foreign judgment may be used in evidence but  
that is all.

Fresh proceedings will have to be commenced, where the foreign judgment may be used as evidence. The evidentiary value may be stronger 
if the foreign court which decided the case applied its own law.

Reciprocity is not a factor in the assessment of the Finnish courts.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

It is unclear whether Finnish courts would respect an asymmetric English jurisdiction clause, but as Finnish courts will almost always  
respect the freedom of contract of the parties, we consider it less likely that the Finnish courts would not respect an asymmetric English 
jurisdiction clause.

There is no case law relating to asymmetric jurisdiction clauses in Finland. As some EU Member States have found asymmetric jurisdiction 
clauses ineffective and the issue has not yet been referred to the Court of Justice of the European Union, there is some uncertainty relating  
to the status of asymmetric jurisdiction clauses also in Finland.

This risk arises irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

Please see the answer in relation to the enforcement of an English judgment pursuant to an exclusive jurisdiction clause. The same answer 
applies to an asymmetric jurisdiction clause. 

In addition, it cannot be excluded that the uncertainty relating to the validity of asymmetric jurisdiction clauses would affect the evidentiary 
value of the foreign judgment.
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Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

English jurisdiction clauses will be recognised under French law, provided that:

 – They apply to an international dispute. The threshold for fulfilling this condition is very low and the French courts will consider that a dispute 
is international as soon as there is one foreign element at stake; 

 – French courts do not have mandatory exclusive jurisdiction over the dispute (this could be the case for example in relation to disputes  
related to a French public service, a French employment contract, a right in rem in immovable property located in France or the status of 
natural persons).

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

The French courts do not require reciprocity and do not usually re-examine the merits of the claim. 

It is possible that a French court may find that the 1934 convention between the UK and France on the enforcement of judgments in civil and 
commercial matters or the 1968 Brussels Convention will regulate the enforcement of English judgments in France. Where no applicable treaty 
is found to apply, however, foreign judgments are recognised in France via exequatur proceedings, provided the following conditions are met 
(in addition to those covered by the assumptions above): 

 – The foreign court must have had jurisdiction over the claim, that is, there must be a “characterised link” between the case and the state 
where the judgment was rendered and French courts must not have mandatory jurisdiction over the dispute; 

 – The judgment rendered must be consistent with principles of (French) international public policy; and 

 – There must have been no fraud, that is, no attempt to select a forum in order to evade the application of the law that would have been 
applied by a French court.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

 The status of asymmetric jurisdiction clauses is currently uncertain under French law as there are two conflicting Supreme Court decisions:

 – The Commercial Chamber of the French Supreme Court considers them valid; 

 – The First Civil Chamber of the French Supreme Court considers them invalid if they allow one party to sue another one before any courts.  
To be valid, the clause must refer to objective elements that would allow identification of the jurisdictions that could be seised (eg the courts 
of a specific country or the courts of a country where a party has its seat or a branch or suffered a harm or where goods were purchased  
or delivered).

This risk arises irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

As long as the conditions for exequatur are fulfilled, the judgment should be enforceable in France. Although this is untested, we do not expect 
that the mere fact that the English judgment was rendered pursuant to an asymmetric jurisdiction clause should in itself be sufficient to 
prevent enforcement in France.

Effectiveness of English jurisdiction clauses and judgments on a no-deal Brexit An EU27 cross-border survey | March 201924

© Allen & Overy LLP 2019



Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

It is unclear which set of rules a German court would apply in these circumstances: either the 1968 Brussels Convention or German 
domestic law. 

A German court might find a jurisdiction clause invalid:

 – Under the Brussels Convention, if the clause is not in writing or by an oral agreement evidenced in writing – note that it is unclear how 
modern means of communication (eg email) would be assessed under this old rule; and

 –  Under German domestic law if the clause is not either made between merchants as defined in the Commercial Code (corporations are 
merchants), or made with a party outside Germany and in written form (ink signatures on paper).

It is unclear what approach a German court would take in relation to validity where, absent the English jurisdiction clause, the German courts 
would have had jurisdiction under the Brussels Recast regime – eg where the defendant is domiciled in Germany. Some authors suggest  
that in such cases the court should examine the validity of the jurisdiction clause under the Brussels Recast instead of the German Code of 
Civil Procedure.

In addition, a German court may take jurisdiction where (a) it has mandatory exclusive jurisdiction (for example in relation to disputes 
concerning certain rights in real estate located in Germany and certain matters concerning enforcement against a debtor in Germany),  
(b) the defendant has entered an appearance in the proceedings or otherwise waived its right to rely on the jurisdiction clause, or (c) on the 
basis of German law in proceedings on provisional measures (seizure) concerning assets located in Germany.

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

The judgment creditor needs to apply for the judgment to be declared enforceable – exequatur.

It is unclear which set of rules a German court would apply in these circumstances: the 1968 Brussels Convention, the 1960 Convention 
between the Federal Republic of Germany and the United Kingdom of Great Britain and Northern Ireland for the Reciprocal Recognition and 
Enforcement of Judgments in Civil and Commercial Matters (the Bilateral Convention), or German domestic law. 

An English judgment as described in the assumptions above may not be recognised and enforced in Germany under: 

 – The Brussels Convention, if (i) recognition and enforcement is contrary to German public policy; (ii) the judgment is irreconcilable with an 
earlier judgment given in a non-contracting state involving the same cause of action and between the same parties, provided that this latter 
judgment fulfils the conditions necessary for its recognition in Germany; or (iii) the judgment conflicts with the Brussels Convention rules on 
jurisdiction in matters relating to insurance or exclusive jurisdiction over certain matters;

 – The Bilateral Convention, if (i) the jurisdiction of the original court is not recognised under the rules on jurisdiction in the Bilateral Convention; 
for jurisdiction clauses, the judgment debtor (defendant in the original proceedings) must have agreed to submit to the jurisdiction of the 
English courts or the original court; or (ii) the judgment cannot be recognised for reasons of public policy; or

 – s328 German Code of Civil Procedure, if (i) the foreign court did not have jurisdiction on the basis of the German jurisdiction rules as if 
applicable in the foreign country – the jurisdiction under the jurisdiction clause is respected except where German law provides for exclusive 
jurisdiction; (ii) the foreign judgment is irreconcilable with: (1) an earlier judgment given in any other country which is recognisable in 
Germany; or (2) proceedings pending in Germany which were commenced before the proceedings which resulted in the foreign judgment; 
(iii) the recognition of the foreign judgment is contrary to public policy (ordre public) in Germany; or (iv) ) if a judgment given in Germany 
would not be recognised on generally equivalent conditions in England (no reciprocity).  

It seems likely that the German courts would find that there is reciprocity in the UK although the position is not clear. 

German courts will not re-examine the merits of the claim.
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ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

See the qualifications on respecting exclusive jurisdiction clauses. 

In addition, the French Supreme Court has taken the view that certain asymmetric jurisdiction clauses are void in their entirety, based on  
the application of European procedural law. Although French decisions are not binding on German courts and there is, to the best of our 
knowledge, currently no German court decision adopting this view, we cannot fully exclude that German courts may declare such jurisdiction 
clauses void based on similar considerations.

This risk arises irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

See the qualifications on enforcement of judgments pursuant to exclusive jurisdiction clauses. If a German court were to follow the  
French Supreme Court’s view on asymmetric jurisdiction clauses being invalid, this would be irrelevant for enforceability under the  
Brussels Convention but might be relevant for the tests for lack of jurisdiction as a ground for refusal under the Bilateral Convention  
or German domestic law.
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Greece

Vassiliki Salaka
Partner
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Greek courts may assume jurisdiction in special cases of mandatory exclusive jurisdiction, for example in relation to in rem actions regarding 
local land or to enforcement.

In addition, Greek courts may also assume jurisdiction if the subject of the case presented before them is relevant to, or is connected as an 
ancillary subject with, the subject of a case for which the Greek court has already assumed jurisdiction.

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

 

Greek courts will normally enforce the foreign judgment under the above circumstances. Greek law does not require reciprocity. Greek courts 
will not enforce a judgment if it conflicts with Greek public policy (ordre public) or morality, but these public policy and morality matters 
generally relate to some very basic moral principles.

The Greek court must also check, prior to allowing any enforcement, (a) that the case is, according to Greek law, subject to the jurisdiction of 
the English courts; (b) that the defendant’s right to be heard has been adequately met, and (c) that the judgment of the English court does not 
contradict any res judicata (either produced or recognised by a Greek court) in relation to the same subject and the same parties.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

The position on asymmetric clauses is untested. The same qualifications as apply to exclusive jurisdiction clauses are likely to apply here.

The uncertainty in relation to asymmetric clauses arises irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

The same qualifications apply as regarding the enforcement of an English judgment pursuant to an exclusive jurisdiction clause.
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Hungary

Balazs Sahin-Toth
Counsel
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Hungarian courts would respect an English jurisdiction clause if the English courts had jurisdiction under the rules set out in Act XXVIII of 2017 
on private international law (Hungarian PIL). The Hungarian courts will not give effect to the English jurisdiction clause where the Hungarian 
courts have mandatory exclusive jurisdiction, including:

 – In proceedings pertaining to any right in real property situated in Hungary;

 – In actions filed for the destruction of official instruments issued in Hungary (eg shares);

 – In proceedings concerning public registers in Hungary (eg IP rights, company registration); 

 – In proceedings pertaining to certain national assets owned by the Hungarian state; and

 – In actions concerning enforcement procedures in Hungary. 

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Hungarian courts will normally enforce a foreign judgment in the above circumstances but there may be restrictions. The courts will not 
re-examine the merits of the claim unless, for example, it was clearly wrong or unless the wrong conflicts of law rule was applied. 

Generally Hungarian courts will recognise an English judgment rendered pursuant to an exclusive English jurisdiction clause even in the 
absence of reciprocity. Government resolution 1673/2016 (29 November) on the principles of the new private international law act (PIL) refers 
to the recognition and enforcement of a foreign judgment not being subject to reciprocity in the case of an agreement on a jurisdiction clause. 

However, there is a risk that even where an English judgment must be recognised, this will not lead to automatic enforceability. This is because 
the wording of the Hungarian PIL is unclear.

Section 123 of the Hungarian PIL provides that a foreign judgment that has been declared enforceable in Hungary in accordance with the 
Hungarian Judicial Enforcement Act may be enforced according to the provisions of the relevant legislation. However, under s205 of the 
Hungarian Judicial Enforcement Act, the Hungarian courts must enforce foreign judgments, provided that: (i) a Hungarian act; (ii) a treaty;  
or (iii) reciprocity so provides. Once any of the above conditions is met, Hungarian courts are not allowed to examine the foreign judgment  
on the merits (there is no exequatur procedure) and will affix an execution clause on the foreign judgment.

For the Hungarian courts to find there is reciprocity in relation to an English judgment a ministerial statement based on an exchange of 
diplomatic memoranda or similar documents would be required (essentially a ‘soft’ form of an international treaty between the UK and 
Hungary). This is “administrative reciprocity” rather than “factual reciprocity”. We are not aware of any such soft treaty on reciprocity. 

Section 109(4) of the Hungarian PIL provides that a foreign judgment may not be recognised if:

 – doing so would be contrary to Hungarian public policy;

 – proceedings involving the same cause of action and between the same parties are brought in Hungarian courts before the opening of foreign 
proceedings; or

 – the court of a foreign state, other than the State of the court that has already adopted a judgment in an action involving the same cause  
of action and between the same parties, has adopted a final and binding substantive decision that is found in compliance with the 
requirements for recognition in Hungary. 

Effectiveness of English jurisdiction clauses and judgments on a no-deal Brexit An EU27 cross-border survey | March 201928

© Allen & Overy LLP 2019



ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

Asymmetric jurisdiction clauses are not yet tested before the Hungarian courts. There is therefore some uncertainty, which arises irrespective 
of Brexit.

The same qualifications as apply to exclusive jurisdiction clauses are likely to apply here.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

The same qualifications apply as regarding the enforcement of an English judgment pursuant to an exclusive jurisdiction clause.
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Ireland

Liam Kennedy
Partner
lkennedy@algoodbody.com
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Under common law principles, Irish courts will usually give effect to foreign jurisdiction clauses. However, Irish court rules give Irish courts 
discretion to accept jurisdiction if they consider Ireland is the most appropriate forum. The existence of an exclusive jurisdiction clause will be  
a relevant consideration in determining the most appropriate forum but it will not necessarily be conclusive in all cases.

However Ireland will decline jurisdiction: (i) if earlier or concurrent proceedings, including related proceedings, have been commenced 
elsewhere; (ii) if another court has exclusive jurisdiction, such as in a dispute relating to rights in rem in land, corporate constitutional issues,  
the validity of entries in public registers, and the validity of registered intellectual property rights; or (iii) in relation to certain insurance,  
consumer and employment contracts (where the domicile of the insured, consumer or employee tends to be relevant).

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Irish courts have discretion as to whether to recognise and enforce non-EU judgments but on the basis of judicial comity, they will usually do so.

To enforce a foreign judgment in Ireland, it is necessary to first obtain an order of the Irish courts. Such order will be granted without any retrial 
or examination of the merits of the case provided recognition of the judgment complies with Irish public policy.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

Asymmetric jurisdiction clauses have not been tested before the Irish courts to the best of our knowledge. While Irish courts will usually respect 
the parties’ freedom of contract, they may accept jurisdiction if they consider Ireland is the most appropriate forum.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

The fact of the jurisdiction clause being asymmetric should not change the answer given above in respect of the enforcement of an English 
judgment pursuant to an exclusive jurisdiction clause. However, as noted, asymmetric clauses have not been tested in Ireland so uncertainty 
arises (irrespective of Brexit).

Niamh Lucheroni
Solicitor
nlucheroni@algoodbody.com
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Italy
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Under Italian International Private law (law no. 218/1995) and based on the assumptions outlined above, Italian courts may assume jurisdiction 
in special cases, for example, in relation to:

 – In rem actions related to real estate located in Italy;

 – Interim measures that must be executed in Italy.

In addition, notwithstanding the existence of an exclusive jurisdiction clause:

 – The Italian court may determine a question over which it has no jurisdiction where it is necessary to do so to determine a dispute over which 
it does have jurisdiction;

 – The Italian court has jurisdiction if the defendant appears in the proceedings started before the Italian court and does not object to the breach 
of the jurisdiction clause.

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

It is not clear whether Italian Private International Law or the Convention between the UK and Northern Ireland and Italy for the Reciprocal 
Recognition and Enforcement of Judgements in Civil Commercial Matters signed at Rome on 7 February 1964 (UK/ITA Convention) will apply. 

Under Italian Private International Law, foreign judgments are enforced in Italy via exequatur proceedings. Aside from the assumptions made 
above, to be recognised, the foreign judgment must meet, amongst others, the following conditions:

 – The English court had jurisdiction over the claim;

 – No other proceedings are pending before an Italian court in relation to the same subject and between the same parties, which were 
commenced before the foreign proceedings; and

 – The judgment is compliant with Italian public policy. 

The Italian courts do not usually re-examine the merits of the claim.

Should the UK /ITA Convention apply, similar conditions will apply with some exceptions. 

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

There are few court precedents on asymmetric jurisdiction clauses. According to the available case law, Italian courts recognise the validity of 
asymmetric jurisdiction clauses. 

However, court precedents are not binding in Italy and there is currently no consolidated view on this topic, so we cannot exclude that Italian 
courts could decide differently in the future.

In particular, we are aware that the French Supreme Court has taken the view that certain asymmetric jurisdiction clauses are void in their entirety.

Given the similarities between the Italian and French law systems, we cannot totally exclude the risk that French arguments may be taken into 
account by an Italian court.

This risk arises irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

As long as the conditions set out in Italian Private International Law for exequatur are fulfilled, an English foreign judgment should be 
enforceable in Italy. Although this is untested, we do not expect that the mere fact that the English judgment was issued pursuant to a valid 
asymmetric jurisdiction clause could affect per se the exequatur and then the enforcement of the decision in Italy.
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Latvia
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Latvian courts will not respect a foreign exclusive jurisdiction clause in limited circumstances where Latvian courts have exclusive jurisdiction 
(for example claims regarding real estate located in Latvia).

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Latvian courts will normally enforce an English judgment in the above circumstances. The courts do not require reciprocity and do not 
re-examine the merits of the claim.

In exceptional cases, the Latvian courts will not enforce a judgment, such as if: 

 – The judgment conflicts with public policy (which generally relates to some very basic moral principles);

 – The English court was not competent under Latvian law to make the judgment;

 – The Latvian courts have exclusive jurisdiction over the subject matter of the judgment; or 

 – The law applied was not in conformity with the rules on conflict of laws of the Latvian private international law (however, the Latvian court 
does not adjudicate whether the material law was correctly applied and interpreted).

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

Latvian law does not distinguish between exclusive and asymmetric jurisdiction clauses. Thus the same principles apply as regarding exclusive 
jurisdiction clauses.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

Latvian law does not distinguish between exclusive and asymmetric jurisdiction clauses. Thus the same principles apply as regarding 
enforcement of an English judgment pursuant to an exclusive jurisdiction clause.
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Lithuania
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Lithuanian courts will almost always decline jurisdiction so that the freedom of contract of the parties is respected. Article 781 of the Code of  
Civil Procedure states the principles of national jurisdiction, but the parties can choose another forum if the disputed issue does not fall within 
the exclusive jurisdiction of the Lithuanian court (which applies, for example, to family matters and in rem actions related to local land).

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Lithuanian courts will normally enforce the foreign judgment in the above circumstances. Paragraph 4 of Article 811 of the Code of Civil 
Procedure states that when considering whether to recognise the judgment of a foreign court, the legality and merits of the judgment will  
not be examined. The courts do not require reciprocity and do not usually re-examine the merits of the claim. 

They will not, however, enforce a judgment if it conflicts with public policy but these public policy matters generally relate to some very basic 
moral legal principles which are specified in the Constitution of Lithuania.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

The same principles apply as regarding exclusive jurisdiction clauses.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

The same qualifications apply as regarding enforcement of an English judgment pursuant to an exclusive jurisdiction clause.
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

The exclusive English jurisdiction clause must be valid under English law.

Luxembourg courts may take jurisdiction where they have mandatory exclusive jurisdiction, for example in matters related to real estate.

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

The Luxembourg courts will usually not re-examine the merits of the claim but merely verify that the following requirements are met: 

(i) the jurisdiction of the English court is recognised by the Luxembourg private international law; (ii) the English court had jurisdiction under its 
applicable laws; (iii) the English judgment does not result from an evasion of Luxembourg law (fraude à la loi); (iv) the judgment is enforceable 
in the UK; (v) the English court applied the substantive law as designated by the Luxembourg conflict of laws rules (although according to 
recent case law, Luxembourg courts do not have to verify this condition any more); (vi) the judgment does not contravene international public 
policy, as understood under the laws of Luxembourg, nor has it been given in proceedings involving criminal or fiscal matters.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

The same principles apply as regarding exclusive jurisdiction clauses.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

The same qualifications apply as regarding enforcement of an English judgment pursuant to an exclusive jurisdiction clause.
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Courts in practice exercise their discretion, and will stay proceedings in Malta if the continuation of the action in Malta would be vexatious, 
oppressive, or unjust to the defendant, in light of the exclusive English jurisdiction clause. There have, however, been instances in the past 
where exclusive jurisdiction clauses in favour of foreign courts were ignored. 

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

This is subject to a public policy exception. The courts have, on some occasions, upheld a narrow interpretation of the public policy exception 
when it comes to the enforcement of judgments, even those delivered by courts in countries outside the EU.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

The fact that a jurisdiction clause is asymmetric poses no problems per se. However, courts still carry out a discretionary exercise (in the same 
way as they do where there is an exclusive jurisdiction clause) when deciding whether or not to order a stay of Maltese proceedings brought  
in breach of that jurisdiction clause.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

The same qualifications apply as regarding enforcement of an English judgment pursuant to an exclusive jurisdiction clause.
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested

Netherlands
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Dutch courts may assume international jurisdiction in special cases which are not at the disposition of the parties (such as a case about  
Dutch rights in rem).

Under certain circumstances the Dutch courts may still have jurisdiction to hear applications for provisional and protective measures under 
Dutch law (for instance, a petition for relief to make a pre-judgment attachment on Dutch assets or a petition for a preliminary witness hearing 
to preserve evidence if the witness is domiciled in the Netherlands).

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

It is possible that the 1967 Convention between the United Kingdom of Great Britain and Northern Ireland and the Kingdom of the Netherlands 
providing for the reciprocal recognition and enforcement of judgments in civil matters (the 1967 Treaty) may again regulate enforcement  
of judgments in civil matters between the UK and the Netherlands. Under the 1967 Treaty, English judgments would be recognised and 
enforceable in the Netherlands without re-examination of the merits, provided that certain formalities are complied with. 

It is also possible that a Dutch court would apply the 1968 Brussels Convention. 

Should neither the 1967 Treaty nor the 1968 Brussels Convention revive, and in the absence of any other treaty, the claim would have to be 
re-litigated before a competent Dutch court. 

A judgment as described above would in principle be recognised without review of the merits if:

 – The jurisdiction of the English court was based on a valid and binding jurisdiction clause; 

 – The judgment of the English court does not contravene principles of Dutch public policy; and 

 – The judgment is not irreconcilable with a judgment by a foreign court in proceedings between the same parties and about the same dispute.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

Our comments on exclusive jurisdiction clauses apply mutatis mutandis.

There is no statutory law or case law that provides or indicates that an asymmetric jurisdiction clause cannot be upheld by the Dutch courts 
under Dutch international private law.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

Our comments on enforcement of judgments pursuant to exclusive jurisdiction clauses apply mutatis mutandis.
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Key

Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Under national law, Polish courts may assume jurisdiction in special cases, including where the Polish courts have exclusive jurisdiction,  
for example, in relation to in rem actions relating to local land.

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Polish courts will normally enforce the foreign judgment in the above circumstances. The courts do not require reciprocity and do not usually 
re-examine the merits of the claim. 

The Polish court will enforce the judgment unless specific circumstances listed in the Polish Civil Procedure Code arise. These circumstances 
are slightly broader than those in the Recast Brussels Regulation and include reasons of Polish public policy (which generally relate to some 
very basic moral principles). 

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

Under Polish law, the jurisdiction of Polish courts is not excluded by a clause under which only one party may bring an action before a court  
in a foreign state.

Polish law does not refer to asymmetric clauses directly, however there is a risk that an asymmetric English jurisdiction clause will be 
considered invalid and consequently rejected by a court.

This risk arises irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

Polish courts will normally enforce the foreign judgment in the above circumstances. The courts do not require reciprocity and do not usually 
re-examine the merits of the claim. 

However, the Polish court may refuse to enforce the judgment if specific circumstances listed in the Polish Civil Procedure Code arise.  
These circumstances are slightly broader those in the Recast Brussels Regulation and include reasons of Polish public policy.

There is a risk that a Polish court might refuse to enforce a judgment issued under an asymmetric English jurisdiction clause based on the 
general public order clause in the Polish Civil Procedure Code. A judgment will not be enforced if it is contrary to the basic principles of legal 
order in Poland, eg the equal rights of the parties in court proceedings (under an asymmetric jurisdiction clause, the rights of the parties might 
be considered unequal).
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Yes, almost always No Unclear/untested  
therefore uncertain  

(possibly irrespective of Brexit)

Probably,  
but untested
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Under the Portuguese Code of Civil Procedure, Portuguese courts may assume jurisdiction in the following exceptional cases:

 – The subject matter concerns non-disposable rights;

 – The parties fail to establish a significant interest in the English jurisdiction;

 – The choice of the English jurisdiction entails serious inconvenience to one or both parties;

 – The subject matter does not relate to more than one jurisdiction;

 – Portuguese courts have exclusive jurisdiction, for example, in cases related to in rem actions over local land and insolvency proceedings  
of a legal person based in Portugal.

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Portuguese courts will normally enforce the foreign judgment in the above circumstances. The courts do not require reciprocity and do not 
usually re-examine the merits of the claim. They will not enforce a judgment if it conflicts with Portugese public policy but these public policy 
matters generally relate to some very basic moral principles.

Foreign judgments will be recognised in Portugal through exequatur proceedings under the Portuguese Code of Civil Procedure, provided the 
following additional requirements are met: (i) the document evidencing the judgment raises no doubts with regards to its authenticity and 
intelligibility; (ii) the judgment was rendered by a court whose jurisdiction was not established in a fraudulent manner, and Portuguese courts 
have no exclusive jurisdiction over the subject matter of the dispute; and (iii) the subject matter of the judgment is not being examined in 
proceedings pending in Portugal.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

There are no specific rules or case law on this subject. Portuguese courts tend to respect party autonomy and are therefore likely to respect 
asymmetric jurisdiction clauses. However, we cannot rule out the possibility of refusal of such clauses considering in particular some 
jurisprudence of other Member States and on the basis of the general requirements at points (ii) and (iii) in our answer to the questions related 
to exclusive jurisdiction clauses. This risk arises irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

The same qualifications apply as regarding enforcement of an English judgment pursuant to an exclusive jurisdiction clause. The courts will 
consider in particular the principle of equal treatment that forms part of Portuguese public policy.
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Under national law, Romanian courts may assume jurisdiction in special cases, for example if they have exclusive jurisdiction, for example,  
in relation to in rem actions relating to local land.

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Romanian courts will normally recognise and enforce a foreign judgment in the above circumstances but there are restrictions (eg recognition 
will be refused if the judgment is manifestly contrary to the Romanian private international law, public order or the judgment was issued in 
breach of the right of the defendant to file a defence).

One of the conditions for the recognition and enforcement of a foreign judgment is related to the reciprocity between the Romanian state and 
the foreign state with respect to the recognition of the judgments. 

The courts will not consider there to be formal legal reciprocity between Romanian and UK procedure in the way in which foreign judgments 
are enforced. However, according to the Romanian Civil Code, reciprocity is commonly presumed (de facto reciprocity) unless a lack of 
reciprocity is established. In practice, the Romanian courts send a formal request to the Ministry of Justice and Ministry of Foreign Affairs, 
asking whether the reciprocity condition is fulfilled. Given the diplomatic/political bilateral relations between Romania and the UK, the Romanian 
Ministry of Justice (after consulting the Romanian Ministry of Foreign Affairs) is likely to consider that the reciprocity condition is fulfilled.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

Asymmetric jurisdiction clauses are still untested by the Romanian courts, thus their validity and enforceability remains questionable.

The French Supreme Court has found asymmetric clauses to be void from a European law perspective. Considering the similarities between 
the Romanian and French law systems, we cannot totally exclude the risk that these arguments may be taken into account by a Romanian 
court when analysing the validity and enforceability of asymmetric jurisdiction clauses. 

This risk arises irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

Romanian courts will normally recognise and enforce a foreign judgment in the above circumstances but there are restrictions (eg recognition 
will be rejected if the judgment is manifestly contrary to the Romanian private international law, public order, or the judgment was issued in 
breach of the defence right).

The comments on reciprocity in relation to judgments pursuant to exclusive jurisdiction clauses apply equally. 

RTPR Allen & Overy*
Tel +40 31 405 7777 *Associated office
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Under national law, Slovakian courts may assume jurisdiction in special cases, for example if they have exclusive jurisdiction, such as in 
relation to in rem actions relating to local land, and in relation to validity of IP rights registered in Slovakia.

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Slovakian courts will normally enforce the foreign judgment in the above circumstances. The courts do not require reciprocity and do not 
usually re-examine the merits of the claim. 

They will not enforce a judgment only in very limited circumstances stipulated by the Slovak PIL Act, for example if: 

 – It conflicts with Slovak public policy (but these public policy matters generally relate to some very basic moral principles);

 – The foreign court did not have jurisdiction on the basis of the Slovak jurisdiction rules as if applicable in the foreign country – the jurisdiction 
under the jurisdiction clause is respected except where Slovak law provides for exclusive jurisdiction; or

 – An earlier foreign decision in the same matter was recognised or is recognisable in Slovakia.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

The Slovak PIL Act provides that Slovakian courts should generally respect an asymmetric jurisdiction clause. However, this is not common and 
is rather untested in practice.

The same qualifications apply as if the parties agreed to an exclusive jurisdiction clause.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

The same qualifications apply as regarding enforcement of an English judgment pursuant to an exclusive jurisdiction clause.
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

Slovenian courts will in general respect an exclusive English jurisdiction clause. 

Such an agreement would be valid only where at least one of the parties to the agreement containing an exclusive English jurisdiction clause is 
a foreign citizen or a legal person incorporated under a foreign jurisdiction and the Slovenian courts have no mandatory exclusive jurisdiction 
(Article 52, paragraph 1 of the Private International Law and Procedure Act). 

The Slovenian courts have mandatory exclusive jurisdiction in certain cases, including over disputes relating to the legal status of companies 
duly incorporated under Slovenian law, disputes relating to entries in Slovenian public registers, disputes concerning inventions and distinctive 
marks if the application was filed in Slovenia, and disputes relating to real estate if such real estate is situated in Slovenia.

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Slovenian courts will in general enforce an English judgment pursuant to an exclusive English jurisdiction clause, however some restrictions 
are provided under the Private International Law and Procedure Act. 

A foreign judgment will not be recognised if there is no reciprocity. The courts will not re-examine the merits of the claim unless, for example,  
it was clearly wrong or unless the wrong conflicts of law rule was applied. 

In relation to reciprocity when considering an English judgment, there are some distinctions between the Slovenian requirements for 
recognition and enforcement of foreign judgment and the English requirements. However, the Slovenian Supreme Court has ruled that it  
is not necessary that the same requirements for recognition and enforcement apply under foreign law and adopts a restrictive approach 
regarding non-enforcement of foreign judgments on the basis of reciprocity (Decision no. Cp 18/2017 of 5 March 2018). 

Therefore, it is our opinion that English judgments will, in general, be recognised and enforced in Slovenia. However, please note that the 
question of reciprocity and any other conditions for enforcement are always addressed by the court on a case by case basis.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

The same qualifications apply as regarding an exclusive jurisdiction clause.

Such an agreement would be valid only where at least one of the parties to the agreement containing the asymmetric English jurisdiction 
clause is a foreign citizen or a legal person, incorporated under a foreign jurisdiction and the Slovenian courts have no exclusive jurisdiction 
(Article 52, paragraph 1 of the Private International Law and Procedure Act). 

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

The same qualifications apply as regarding enforcement of an English judgment pursuant to an exclusive jurisdiction clause.
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

It is unclear whether a Spanish Court would apply the 1968 Brussels Convention or national law. 

Under national law, Spanish courts will have exclusive jurisdiction in the following cases:

 – In rem rights and leasing agreements relating to local land;

 – The incorporation, validity, nullity or winding up of companies or legal entities with registered addresses in Spain and in relation to the 
resolutions and decisions of their relevant corporate bodies;

 – The recognition and enforcement within Spanish territory of foreign judgments and other judicial rulings, arbitration decisions and  
mediation agreements; 

 – The validity or nullity of registrations on a Spanish Registry; and

 – The registration or validity of patents, brands, designs or drawings and models and other rights subject to deposit or registration in Spain.

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

It is unclear whether a Spanish court would apply the 1968 Brussels Convention or national law. 

Under national law, foreign judgments will not be enforceable in the following circumstances: 

 – When they are contrary to public order;

 – Where the judgment deals with a matter over which the Spanish courts have exclusive jurisdiction or, with respect to the other matters,  
if there was not a reasonable connection with the UK. The existence of a reasonable connection would be presumed when the English court 
has based its international jurisdiction on similar criteria to those provided for in Spanish legislation;

 – When the judgment is irreconcilable with a decision previously issued in another State which meets the necessary conditions for recognition 
in Spain;

 – When there is a pending procedure in Spain between the same parties and with the same object, initiated prior to the foreign  
proceedings; and

 – When the judgment was irreconcilable with a resolution issued in Spain.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

The validity of asymmetric jurisdiction clauses has been the subject of debate and uncertainty both in Spanish doctrine and in case law.

Spanish courts have not ruled yet on the validity of an asymmetric jurisdiction clause, although a clause providing a mutual option to decide 
between litigation and arbitration has been recognised by the courts.

In accordance with article 1256 of the Spanish Civil Code, the validity and performance of a contract cannot be left to the discretion of one of 
the parties.

Thus, it is very likely that the Spanish courts will consider an asymmetric jurisdiction clause to be null and void. 

This risk arises irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

On the basis that asymmetric jurisdiction clauses are likely to be considered null and void, a judgment pursuant to such a clause may be 
regarded as unenforceable, for example because it is a judgment contrary to public policy. 
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EXCLUSIVE JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect an 
EXCLUSIVE English jurisdiction 
clause post-Brexit if the Hague 
Convention does NOT apply?

There is support in fairly old case law from the Supreme Court and travaux preparatoires that Swedish courts will decline jurisdiction.

There are no statutory rules that address the situation regarding the respecting of exclusive jurisdiction clauses in the absence of an 
international convention or similar instruments. Therefore, such practice is based on case law and there may be exceptions, for example,  
if the matter is covered by Swedish mandatory and/or exclusive jurisdiction rules (eg in rem disputes).

Will your courts enforce an 
English judgment pursuant  
to an EXCLUSIVE English 
jurisdiction clause post-Brexit 
if the Hague Convention does 
NOT apply?

Foreign judgments are not generally enforceable in Sweden unless there is a relevant international convention or similar instrument in place.

However, case law from the Supreme Court supports a practice of “acknowledgement” that comes close to enforcement (case reported on 
page 628 in NJA 1973).

Beyond fulfilling the given assumptions stated above, the case reported on page 628 in NJA 1973 also entails that in order for a foreign 
judgment to be acknowledged without retrial on its merits, it cannot manifestly contravene fundamental principles of the legal order or the 
public policy of Sweden.

However, it is notable that there is no separate procedure to enforce such right of acknowledgement. Hence, a new claim will still have to be 
brought in the Swedish courts to ensure enforceability. 

Note that a foreign judgment can still have evidentiary value in relation to the facts examined in local proceedings, as well as in relation to the 
content of foreign law.

ASYMMETRIC JURISDICTION CLAUSES (TAKING INTO ACCOUNT THE ASSUMPTIONS ABOVE)

Will your courts respect  
an ASYMMETRIC English 
jurisdiction clause post-Brexit?

It is unclear whether Swedish courts would respect an asymmetric English jurisdiction clause.

Although respect for freedom of contract in general holds a strong position in commercial matters, it cannot be excluded that other 
circumstances may also be relevant in the assessment of the court.

There are no statutory rules that address the situation and we have found no case law in Sweden that deals with asymmetric jurisdiction 
clauses. The case law from the Supreme Court only deals with exclusive jurisdiction clauses. 

As some EU Member States have found asymmetric jurisdiction clauses ineffective and the issue has not yet been referred to the Court of 
Justice of the European Union, there is an additional uncertainty relating to the status of asymmetric jurisdiction clauses.

This risk arises irrespective of Brexit.

Will your courts enforce an 
English judgment pursuant  
to an ASYMMETRIC English 
jurisdiction clause post-Brexit? 

Foreign judgments are not generally enforceable in Sweden unless there is a relevant international convention or similar instrument in place. 

In principle, one must retry the case on the merits in the local courts. In that situation, the foreign judgment will have evidentiary value in the 
local proceedings (how strong that value is depends on the circumstances of the case).

We have not been able to find any case law that supports a similar result as in the case reported on page 628 in NJA 1973 (in relation to 
English judgments pursuant to an exclusive English jurisdiction clause – see above) with respect to asymmetric jurisdiction clauses.
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