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AIFMD – ARTICLE 4 – DO YOU HAVE AN AIF? 

An entity with a general commercial or industrial purpose is not a CIU. 

A general commercial or industrial purpose is defined in ESMA’s final guidelines on 

key AIFMD concepts as “the purpose of pursuing a business strategy which includes 

characteristics such as running predominantly i) a commercial activity, involving the 

purchase, sale, and/or exchange of goods or commodities and or the supply of non-

financial services, or ii) an industrial activity, involving the production of goods or 

construction of properties, or iii) a combination thereof”.

Entity should pool together capital raised from investors for purpose of investment with 

a view to generating a pooled return but investors can receive returns on different 

bases.

Unitholders/shareholders of entity, - as a collective group-, have no day-to-day 

discretion or control. Day-to-day discretion or control granted to one or more but not 

all unitholders /shareholders does not take entity outside being a CIU. 

Day-to-day discretion or control is defined in ESMA’s final guidelines on key AIFMD 

concepts as “a form of direct and  on-going power of decision – whether exercised or 

not – over operational matters relating to the daily management of the undertakings’

assets and which extends substantially further than the ordinary exercise of decision 

or control through voting at shareholder meetings on matters such as mergers or 

liquidation, the election of shareholder representatives, the appointment of directors 

or auditors or the approval of annual accounts”.

Capital raising should be by way of business, not for non-commercial purposes.

Capital raising involves the commercial activity of taking direct or indirect steps by 

undertaking or person/entity acting on its behalf (i.e. AIFM) to procure transfer or 

commitment of capital by one or more investors for the purpose of investing it 

according to a defined investment policy.

It is immaterial whether activity takes place once, on several occasions or on ongoing 

basis and whether transfer or commitment of capital takes form of subscriptions in 

cash or in kind.

Investment policy is a policy about how the pooled capital in the entity is to be 

managed to generate a pooled return for the investors from whom it has been raised.

If capital is invested by a member of a pre-existing group, for the investment of whose 

private wealth the  undertaking has been exclusively established (eg family office 

vehicles) then it is unlikely to be within scope of raising capital.

The fact that a member of a pre-existing group invests alongside investors not being 

members of a pre-existing group should not result in the criterion of ‘raising capital’

not being fulfilled. 

Entity will be considered as raising capital from number of investors unless 

prevented to raise capital from more than one investor by:

•national law applying to entity;

•its rules or instruments of incorporation; or

•any other provision or arrangement of binding legal effect.

This means that an entity will be considered as fulfilling this criterion even if the 

sole investor: 

•invests capital which it has raised from more than one legal or natural person with 

a view to investing it for the benefit of those persons; and 

•consists of an arrangement or structure which in total has more than one investor 

for the purposes of the AIFMD.

Examples include master/feeder structures where single feeder fund invests in 

master undertaking, fund of funds structures where fund of funds is sole investor in 

underlying undertaking and where sole investor is nominee acting as agent for 

more than one investor and aggregating their interests for administrative purposes.

Factors which would, singularly or cumulatively, indicate the existence of an 

investment policy include:

•that the policy is determined and fixed, on or before the time investors’

commitments to the undertaking become binding on them;

•that the investment policy is set out in a document which becomes part of or is 

referenced in the rules or instruments of incorporation of the undertaking;

•that the undertaking or the legal person managing the undertaking has an 

obligation (however arising) to investors, which is legally enforceable by them, to 

follow the investment policy, including all changes to it;

•that the investment policy specifies investment guidelines, with reference to 

criteria including the following: (i) to invest in certain categories of assets, or 

conform to restrictions on asset allocation; (ii) to pursue certain strategies; (iii) to 

invest in particular geographical regions; (iv) to conform to restrictions on leverage; 

(v) to conform to minimum holding periods; or (vi) to conform to other restrictions 

designed to provide risk diversification. 

Leaving full discretion to legal person managing undertaking to make investment 

decisions should not be used to circumvent the AIFMD.

From a 

number of 

investors?

NO

A ‘joint venture’ is not an AIF.  No definition of ‘joint venture’ in L1/L2.  Consider 

whether parties have day-to-day discretion or control (see definition below). 

Undertakings for Collective Investment in Transferable Securities are governed by 

Directive 2005/65/EC.  NB Directive will apply where an AIFM manages both UCITS 

and AIFs.

The 

Directive 

applies to 

AIFMs

managing/

marketing 

AIF(s).  

Therefore, 

important to 

determine 

whether an 

entity is an 

AIF. 

An entity is 

only an AIF 

if it falls 

within the 

definition of 

“AIF” in Art 

4.1(a) L1

Is the entity a 

UCITS?YES

Does the 

entity have a 

defined 

investment 

policy?

NO

YES

Is the entity 

raising 

capital?

NO

NOT 

an 

AIF

YES

The entity may be an AIF.  Need to consider whether specific exclusions apply or 

whether there may otherwise be an exemption from AIFMD.  See Slide 2. YES

Is the entity 

a collective 

investment 

undertaking 

(CIU)?

NO

YES

NO

An entity with a general commercial or industrial purpose is not a CIU. 

A general commercial or industrial purpose is defined in ESMA’s final guidelines on 

key AIFMD concepts as “the purpose of pursuing a business strategy which includes 

characteristics such as running predominantly i) a commercial activity, involving the 

purchase, sale, and/or exchange of goods or commodities and or the supply of non-

financial services, or ii) an industrial activity, involving the production of goods or 

construction of properties, or iii) a combination thereof”.

Entity should pool together capital raised from investors for purpose of investment with 

a view to generating a pooled return but investors can receive returns on different 

bases.

Unitholders/shareholders of entity, - as a collective group-, have no day-to-day 

discretion or control. Day-to-day discretion or control granted to one or more but not 

all unitholders /shareholders does not take entity outside being a CIU. 

Day-to-day discretion or control is defined in ESMA’s final guidelines on key AIFMD 

concepts as “a form of direct and  on-going power of decision – whether exercised or 

not – over operational matters relating to the daily management of the undertakings’

assets and which extends substantially further than the ordinary exercise of decision 

or control through voting at shareholder meetings on matters such as mergers or 

liquidation, the election of shareholder representatives, the appointment of directors 

or auditors or the approval of annual accounts”.

Capital raising should be by way of business, not for non-commercial purposes.

Capital raising involves the commercial activity of taking direct or indirect steps by 

undertaking or person/entity acting on its behalf (i.e. AIFM) to procure transfer or 

commitment of capital by one or more investors for the purpose of investing it 

according to a defined investment policy.

It is immaterial whether activity takes place once, on several occasions or on ongoing 

basis and whether transfer or commitment of capital takes form of subscriptions in 

cash or in kind.

Investment policy is a policy about how the pooled capital in the entity is to be 

managed to generate a pooled return for the investors from whom it has been raised.

If capital is invested by a member of a pre-existing group, for the investment of whose 

private wealth the  undertaking has been exclusively established (eg family office 

vehicles) then it is unlikely to be within scope of raising capital.

The fact that a member of a pre-existing group invests alongside investors not being 

members of a pre-existing group should not result in the criterion of ‘raising capital’

not being fulfilled. 

Entity will be considered as raising capital from number of investors unless 

prevented to raise capital from more than one investor by:

•national law applying to entity;

•its rules or instruments of incorporation; or

•any other provision or arrangement of binding legal effect.

This means that an entity will be considered as fulfilling this criterion even if the 

sole investor: 

•invests capital which it has raised from more than one legal or natural person with 

a view to investing it for the benefit of those persons; and 

•consists of an arrangement or structure which in total has more than one investor 

for the purposes of the AIFMD.

Examples include master/feeder structures where single feeder fund invests in 

master undertaking, fund of funds structures where fund of funds is sole investor in 

underlying undertaking and where sole investor is nominee acting as agent for 

more than one investor and aggregating their interests for administrative purposes.

Factors which would, singularly or cumulatively, indicate the existence of an 

investment policy include:

•that the policy is determined and fixed, on or before the time investors’

commitments to the undertaking become binding on them;

•that the investment policy is set out in a document which becomes part of or is 

referenced in the rules or instruments of incorporation of the undertaking;

•that the undertaking or the legal person managing the undertaking has an 

obligation (however arising) to investors, which is legally enforceable by them, to 

follow the investment policy, including all changes to it;

•that the investment policy specifies investment guidelines, with reference to 

criteria including the following: (i) to invest in certain categories of assets, or 

conform to restrictions on asset allocation; (ii) to pursue certain strategies; (iii) to 

invest in particular geographical regions; (iv) to conform to restrictions on leverage; 

(v) to conform to minimum holding periods; or (vi) to conform to other restrictions 

designed to provide risk diversification. 

Leaving full discretion to legal person managing undertaking to make investment 

decisions should not be used to circumvent the AIFMD.

From a 

number of 

investors?

NO

A ‘joint venture’ is not an AIF.  No definition of ‘joint venture’ in L1/L2.  Consider 

whether parties have day-to-day discretion or control (see definition below). 

Undertakings for Collective Investment in Transferable Securities are governed by 

Directive 2005/65/EC.  NB Directive will apply where an AIFM manages both UCITS 

and AIFs.

The 

Directive 

applies to 

AIFMs

managing/

marketing 

AIF(s).  

Therefore, 

important to 

determine 

whether an 

entity is an 

AIF. 

An entity is 

only an AIF 

if it falls 

within the 

definition of 

“AIF” in Art 

4.1(a) L1

Is the entity a 

UCITS?YES

Does the 

entity have a 

defined 

investment 

policy?

NO

YES

Is the entity 

raising 

capital?

NO

NOT 

an 

AIF

YES

The entity may be an AIF.  Need to consider whether specific exclusions apply or 

whether there may otherwise be an exemption from AIFMD.  See Slide 2. YES

Is the entity 

a collective 

investment 

undertaking 

(CIU)?

NO

YES

NO

An entity with a general commercial or industrial purpose is not a CIU. 

A general commercial or industrial purpose is defined in ESMA’s final guidelines on 

key AIFMD concepts as “the purpose of pursuing a business strategy which includes 

characteristics such as running predominantly i) a commercial activity, involving the 

purchase, sale, and/or exchange of goods or commodities and or the supply of non-

financial services, or ii) an industrial activity, involving the production of goods or 

construction of properties, or iii) a combination thereof”.

Entity should pool together capital raised from investors for purpose of investment with 

a view to generating a pooled return but investors can receive returns on different 

bases.

Unitholders/shareholders of entity, - as a collective group-, have no day-to-day 

discretion or control. Day-to-day discretion or control granted to one or more but not 

all unitholders /shareholders does not take entity outside being a CIU. 

Day-to-day discretion or control is defined in ESMA’s final guidelines on key AIFMD 

concepts as “a form of direct and  on-going power of decision – whether exercised or 

not – over operational matters relating to the daily management of the undertakings’

assets and which extends substantially further than the ordinary exercise of decision 

or control through voting at shareholder meetings on matters such as mergers or 

liquidation, the election of shareholder representatives, the appointment of directors 

or auditors or the approval of annual accounts”.

Capital raising should be by way of business, not for non-commercial purposes.

Capital raising involves the commercial activity of taking direct or indirect steps by 

undertaking or person/entity acting on its behalf (i.e. AIFM) to procure transfer or 

commitment of capital by one or more investors for the purpose of investing it 

according to a defined investment policy.

It is immaterial whether activity takes place once, on several occasions or on ongoing 

basis and whether transfer or commitment of capital takes form of subscriptions in 

cash or in kind.

Investment policy is a policy about how the pooled capital in the entity is to be 

managed to generate a pooled return for the investors from whom it has been raised.

If capital is invested by a member of a pre-existing group, for the investment of whose 

private wealth the  undertaking has been exclusively established (eg family office 

vehicles) then it is unlikely to be within scope of raising capital.

The fact that a member of a pre-existing group invests alongside investors not being 

members of a pre-existing group should not result in the criterion of ‘raising capital’

not being fulfilled. 

Entity will be considered as raising capital from number of investors unless 

prevented to raise capital from more than one investor by:

•national law applying to entity;

•its rules or instruments of incorporation; or

•any other provision or arrangement of binding legal effect.

This means that an entity will be considered as fulfilling this criterion even if the 

sole investor: 

•invests capital which it has raised from more than one legal or natural person with 

a view to investing it for the benefit of those persons; and 

•consists of an arrangement or structure which in total has more than one investor 

for the purposes of the AIFMD.

Examples include master/feeder structures where single feeder fund invests in 

master undertaking, fund of funds structures where fund of funds is sole investor in 

underlying undertaking and where sole investor is nominee acting as agent for 

more than one investor and aggregating their interests for administrative purposes.

Factors which would, singularly or cumulatively, indicate the existence of an 

investment policy include:

•that the policy is determined and fixed, on or before the time investors’

commitments to the undertaking become binding on them;

•that the investment policy is set out in a document which becomes part of or is 

referenced in the rules or instruments of incorporation of the undertaking;

•that the undertaking or the legal person managing the undertaking has an 

obligation (however arising) to investors, which is legally enforceable by them, to 

follow the investment policy, including all changes to it;

•that the investment policy specifies investment guidelines, with reference to 

criteria including the following: (i) to invest in certain categories of assets, or 

conform to restrictions on asset allocation; (ii) to pursue certain strategies; (iii) to 

invest in particular geographical regions; (iv) to conform to restrictions on leverage; 

(v) to conform to minimum holding periods; or (vi) to conform to other restrictions 

designed to provide risk diversification. 

Leaving full discretion to legal person managing undertaking to make investment 

decisions should not be used to circumvent the AIFMD.

From a 

number of 

investors?

NO
From a 

number of 

investors?

NO

A ‘joint venture’ is not an AIF.  No definition of ‘joint venture’ in L1/L2.  Consider 

whether parties have day-to-day discretion or control (see definition below). 

Undertakings for Collective Investment in Transferable Securities are governed by 

Directive 2005/65/EC.  NB Directive will apply where an AIFM manages both UCITS 

and AIFs.

The 

Directive 

applies to 

AIFMs

managing/

marketing 

AIF(s).  

Therefore, 

important to 

determine 

whether an 

entity is an 

AIF. 

An entity is 

only an AIF 

if it falls 

within the 

definition of 

“AIF” in Art 

4.1(a) L1

Is the entity a 

UCITS?YES

The 

Directive 

applies to 

AIFMs

managing/

marketing 

AIF(s).  

Therefore, 

important to 

determine 

whether an 

entity is an 

AIF. 

An entity is 

only an AIF 

if it falls 

within the 

definition of 

“AIF” in Art 

4.1(a) L1

Is the entity a 

UCITS?YES

Does the 

entity have a 

defined 

investment 

policy?

NO

YES

Does the 

entity have a 

defined 

investment 

policy?

NO

YES

Is the entity 

raising 

capital?

NO

NOT 

an 

AIF

YES

Is the entity 

raising 

capital?

NO

NOT 

an 

AIF

YES

The entity may be an AIF.  Need to consider whether specific exclusions apply or 

whether there may otherwise be an exemption from AIFMD.  See Slide 2. YES
The entity may be an AIF.  Need to consider whether specific exclusions apply or 

whether there may otherwise be an exemption from AIFMD.  See Slide 2. YES

Is the entity 

a collective 

investment 

undertaking 

(CIU)?

NO

YES

NO

Is the entity 

a collective 

investment 

undertaking 

(CIU)?

NO

YES

NO

 



 

 

These slides represent an overview of key areas covered by the AIFMD.  They are based on the L1 Directive and the L2 Regulation as well as ESMA consultation papers and guidance 

published to date.  ESMA may issue further guidance on key aspects of the AIFMD which may require further updates to the information set out herein.  Relevant local jurisdiction 

implementing legislation and national regulator guidance, where applicable, must be checked.  Nothing in these slides constitutes legal advice.  

0098050-0000323 BK:23297494.4 3  

 

AIFMD – YOU HAVE AN AIF, DO YOU HAVE ANY EXCLUSIONS/EXEMPTIONS? 

 

 

Entity is prima facie an AIF within Art. 

4.1(a)L1 – see slide 1 

Now need to consider: 

Does a specific 

exclusion from 

AIFMD apply 

Art 2.3 L1 provides 

that Directive does not 

apply to certain entities  

Holding Companies (as 

defined) 

Certain institutions 

for occupational 

retirement provision 

(including their 

managers/investment 

managers)  

Supranational 

institutions and 

similar international 

organisations in the 

event that such 

institution or 

organisations 

managers AIFs and 

in so far as those 

AIFs act in the public 

interest 

National Central 

Banks 

National, regional 

and local 

governments and 

bodies or other 

institutions with 

manage funds 

supporting social 

security and pension 

schemes  

Securitisation special 

purpose entities as 

defined 

If an exclusion 

applies the entity is 

not an AIF/out of 

scope  

Exemptions to AIFMD applying to 

the entity identified as AIFM?  

Non-EU AIFM 

If any of the 

above applies an 

AIFM may be 

exempt from full 

authorisation. 

If none of above 

applies, prima 

facie AIFM is 

subject to full 

application of 

directive, 

including 

authorisation.  

In identification of AIFM  need to 

consider:  

•Is the entity responsible for risk 

and/or portfolio management?  

•Are the risk and portfolio 

management functions delegated to 

another entity to such extent that 

such other entity would be classified 

as AIFM (i.e. letterbox rule).  

But need to consider local implementation of Art 

61.1 L1 transitional provisions to determine precise 

timing if need to make application for authorisation 

which will depend on: 

• was the AIFM managing AIFs as at 22 July  2013? 

• is a new AIF being launched? 

Joint Ventures or 

Insurance Contracts 
(recital 8 – not an 

AIF)  

Non-EU AIFM can't become authorised in 

Phase I but certain parts of Directive still 

apply (especially in Phase 1 if managing or 

marketing an EU AIF). 

AIFs with only AIFM affiliated 

investors (Art 3.1 L1) 

Small AIFMs (Art 3.2 L1) 

If a small AIFM:  

• Registration and reporting regime 

applies (Art 3.3 L1)  

• Directive does not otherwise apply 

• No passporting rights 

• Optional opt in 

Group Exemption: (Art 3.1 L1) Directive 

does not apply to AIFMs that manage AIFs 

whose only investors are the AIFM or the 

parent undertakings or the subsidiaries of the 

AIFM or other subsidiaries of the parent 

undertaking, provided none of those investors 

is itself an AIF.  

Small AIFMs (Art 3.2 L1) Threshold 

Test:  

• Managing portfolios of AIFs whose 

AUM, including assets acquired through 

leverage ≤ €100M 

• Managing portfolios of AIFs whose 

AUM ≤ €500m where AIFs are 

unleveraged and have no redemption 

rights during period of 5 years following 

initial investment in each AIF.  

• NB: aggregation requirement: in 

computing AUM of AIFs managed need 

to include "a company with which AIFM 

is linked by common management or 

control, or by a substantive direct or 

indirect holding“. 

Transitional provisions (Art. 61) 

Closed-ended AIFs (1) Art 61.3 L1: if 

managed before 22 July 2013 and if no 

additional investment after 22 July 2013, then 

AIFM does not need to become authorised. 

Closed-ended AIFs (2) Art 61.4 L1: If 

subscription period for AIFs has closed prior 

to 22 July 2011 and AIFs are constituted for 

period of time which expires no later than 22 

July 2016, then AIFM does not need 

authorisation but must comply with Art 22 LI 

(Annual Reporting) and Arts 26-30 LI (non-

listed companies).  

• ESMA to provide final on 

meaning of "closed-ended AIF“ 

(proposed as no redemption rights 

within 1 year ignoring lock-ups 

suspensions). 

•  Scope of "additional investment" 

unclear (follow-on investments, 

recycling liquid investments) NB: 

test is whether made not whether 

could be made. 

Unclear whether AUM of such 

closed-ended AIFs relevant for Art 

3.2 aggregation where multiple 

AIFMs in group – current indication 

from the Commission is that such 

AUM should not be relevant for Art 

3.2 aggregation 
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AIFMD Phased Implementation 
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AIFMD – YOU HAVE AN AIFM, WHAT MUST YOU COMPLY WITH IN PHASE 1 (I.E. PRE 2015)? 

 

 
Which category is your AIFM in? 

Marketing - must  
use passport  

and not private  
placement 
regimes 

EEA AIFM  
managing or  
marketing an  

EEA AIF  
(Art 31/32 L1) 

EEA AIFM  
just managing a  

non-EEA AIF  
(Art 34 L1) 

Non EEA AIFM  
marketing in EEA  
an AIF (whether  
EEA AIF or non  

EEA AIF) (Art 42 L1) 

AIFMD  
compliance  

in full 

Marketing - 
N/A 

AIFMD  
compliance  

in full 
but: 

Other  
conditions: 

Not  
Art 21 L1  

(Depositories) 

Not  
Art 22 L1  

(Annual Report) 

Cooperation 
arrangements 

between AIFM’s 
home member 
state and non-
EEA AIF’s third 

country to 
ensure at least 

an efficient  
exchange of 
information 

(delegated act 
expected for 

cooperation and 
ESMA 

guidelines) 

Marketing - must  
use private  
placement 
regimes 

Other conditions: 

Cooperation  
arrangements  

between AIFM’s  
home member 

state  
and non-EEA 

AIF’s third 
country to 

ensure at least 
an efficient 

exchange of 
information  
(delegated  

act expected for  
cooperation and  

ESMA 
guidelines) 

AIF’s third  
country is not  

listed as a  
non-cooperative  
country by FATF 

Marketing - must  
use private  
placement 
regimes 

Only the following 
AIFMD 

compliance 
required: 

• Art 22 L1  
(Annual 
Report) 

• Art 23 L1  
(Disclosure to  
Investors) 

• Art 24 L1 
(Reporting to  
Competent  
Authorities) 

• Arts 26-30 L1 
(Non-Listed  
Companies) 

Other conditions: 

Cooperation 
arrangements 

between member 
states in which 

the AIF is 
marketed and, if 
applicable, the 

competent  
authorities of the 
EU AIF and the 
non–EEA AIF’s 
third country for 

systemic 
oversight  

and to ensure  
at least an 

efficient 
exchange of 
information 

(delegated act 
expected for 

cooperation and 
ESMA guidelines) 

Non-EEA AIF’s  
third country and  
non-EEA AIFM’s  
third country are 
not listed as a  

non-cooperative  
country by FATF 

AIFMD 
compliance 
in full but: 

Not Art 21 L1 
(Depositaries) 

but entities other 
than the AIFM 
must still be 
appointed to 
carry out the 
mandatory 

functions in Art 
21(7) (cash 
monitoring), 

21(8) 
(safekeeping of 

assets) and 
21(9) (oversight 

roles) 

EEA AIFM  
managing and  

marketing in EEA  
a non-EEA AIF  

(Art 36 L1) 
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AIFMD – ARTICLE 17 - DO YOU NEED TO COMPLY WITH THE REQUIREMENTS RELATED TO INVESTMENT IN SECURITISATION POSITIONS? 
 

 

Are you an AIFM which manages AIF(s) 

(meaning that the requirements of the 

AIFMD may apply in general to you)?   

For background, please see our 

corresponding flowcharts on "Do you have 

an AIF?" and "You have an AIF, do you 

have any exclusions/exemptions?" 

Will you assume exposure 

to the credit risk of a 

securitisation at a 

relevant time on behalf of 

one or more AIFs that 

you manage? 

The requirements related 

to investments in 

securitisation positions 

should not apply 

The investment restriction in Article 51 L2 

(requirements for retained interest) is relevant to you 
Under this Article, an AIFM is restricted from assuming 

exposure to the credit risk of a securitisation position on 

behalf of one or more AIFs that it manages unless an 
originator, sponsor or original lender "explicitly 

discloses to the AIFM that it retains, on an ongoing 

basis, a material net economic interest of not less than 
5%".   

The provisions specify that the retained interest is 

required to be retained by one of five methods.  These 
methods are (i) a vertical slice, (ii) in certain revolving 

transactions, a seller share, (iii) in sufficiently granular 

deals, certain randomly selected (on-balance sheet) 
exposures, (iv) a first loss position and (v) a first loss 

exposure in respect of every securitised exposure in the 

securitisation. 
Applicable guidance indicates that disclosures should 

be made in writing and publicly, at the time of 

origination of the transaction and regularly thereafter 
(as often as the asset performance reports, and at least 

annually).  It is common practice in the context of new 

EU originated securitisations intended to be compliant 
with the risk retention requirements for disclosures to 

this effect to be included in the prospectus. 

NB: Article 54 L2 requires AIFMs to take corrective 
action where (i) determination and disclosure of the 

retained interest does not meet the requirements laid 
down in the L2 Regulations or (ii) where the retained 

interest becomes less than 5% at a given moment after 

the assumption of exposure and this is not due to the 

natural payment mechanism of the transaction.  

The risk and liquidity management requirements in 

Article 53 L2 (qualitative requirements concerning 

AIFMs exposed to securitisations) are relevant to you 

Under this Article, certain risk and liquidity 

management activities are required to be undertaken by 
AIFMs assuming credit risk exposure to a securitisation 

on behalf of one or more AIFs (e.g. via investment 

activities).  In particular, AIFMs are required to 
"properly identify, measure, monitor, manage, control 

and report the risks that arise because of mismatches 

between the assets and liabilities of the relevant AIF, 
concentration risk and investment risk arising from 

these investments".  In general, AIFMs are required to 

ensure that the risk profile of relevant securitisation 
positions corresponds to the size, overall portfolio 

structure, investment strategies and objectives of the 

relevant AIF as identified in the any rules, 
constitutional documents or offering documents of the 

AIF. 

 

The pre-investment due diligence requirements in 

Article 53 L2 (qualitative requirements concerning 

AIFMs exposed to securitisations) are relevant to you 

Under this Article, certain general due diligence 

activities are required to be undertaken by an AIFM 
prior to assuming credit risk exposure to a securitisation 

on behalf of one or more AIFs (e.g. via investment 

activities).  In particular, AIFMs are required to be 
"able to demonstrate to the competent authorities for 

each of their individual securitisation positions, that 

they have a comprehensive and thorough understanding 
of and have implemented formal policies and 

procedures appropriate to the risk profile of the relevant 

AIFs investments in securitised positions for analysing 
and recording" various matters related to (amongst 

other things) the underlying assets, the sponsor or 

originator (including the relevant retention 
commitment), and the structural features of the 

securitisation.   

Applicable guidance indicates that the due diligence 
requirements need not extend to "the analysis and 

recording of information that would breach other legal 

or regulatory requirements (such as market abuse or 

confidentiality restrictions)".  

The originator and sponsor focused due diligence 

requirement set out in Article 52 L2 (qualitative 

requirements concerning sponsors and originators) 

are relevant to you 

Under this Article, certain due diligence activities are 
required to be undertaken by an AIFM with respect to 

the sponsor and originator of a securitisation prior to 

assuming credit risk exposure to such securitisation on 
behalf of one or more AIFs (e.g. via investment 

activities).  In particular, the AIFM is required to 

confirm certain matters with respect to the credit 
granting, administration and risk management systems 

and policies of the originator and sponsor and to 

confirm that such originator and sponsor grants readily 
available access to all materially relevant data on the 

underlying assets and as necessary for the AIFM to 

conduct stress tests.   
Aspects of the qualitative requirements set out in Article 

52 L2 are unclear and concerns have been raised that it 

may be difficult for AIFMs to satisfy the requirements, 
given the nature of the matters required to be checked 

(which do not appear to be transaction-specific in all 

cases) and that the necessary information may not be 
publicly available and/or may be commercially 

sensitive.  Difficulties will also presumably arise to the 

extent that the relevant transaction does not involve an 
entity which clearly falls within the definition of 

originator or sponsor.   

 

The ongoing due diligence and reporting 

requirements in Article 53 L2 (qualitative 

requirements concerning AIFMs exposed to 

securitisations) may be relevant to you 

Under this Article, where an AIFM has assumed 
exposure to "a material value of the credit risk of a 

securitisation on behalf of one or more AIFs", the 

provisions require the AIFM to perform certain ongoing 
stress testing activities, which activities are required to 

be commensurate with the nature, scale and complexity 

of the risk inherent in the relevant securitisation 
positions.  "Material value" is not defined for these 

purposes. 

AIFMs are also required to establish formal ongoing 
monitoring procedures (including with respect to asset 

performance information) in line with the risk 

management principles set out in Article 15 of the 
AIFMD, which procedures are required in turn to be 

commensurate with the risk profile of the relevant AIF 

in relation to the credit risk of the relevant securitisation 
position.   

Lastly, AIFMs are required to ensure that there is an 

"adequate level of internal reporting to the senior 
management” in respect of securitisation exposure 

activities.  Appropriate reporting on securitisation 

exposures is also required to be made by AIFMs under 
the general transparency requirements set out in the 

AIFMD. 

What is a relevant securitisation for these purposes? 

Relevant securitisations are defined by reference to the CRD definition of securitisation.  This definition refers to "a transaction or scheme, whereby the credit risk associated with an exposure or 

pool of exposures is tranched, having the following characteristics:  (i) payments in the transaction or scheme are dependent upon the performance of the exposure or pool of exposures and (ii) 
the subordination of tranches determines the distribution of losses during the ongoing life of the transaction or scheme".   

In practice, an economic substance test is required to be applied to determine whether a transaction should fall within the definition.  Various supervisors have acknowledged the potentially 

expansive scope of the definition and the corresponding uncertainty in respect of it. 
It should be noted that the application of the retention requirements does not turn on the jurisdiction of origination with respect to the underlying assets and/or on the jurisdiction of establishment 

of the originator or sponsor.   

Do any exemptions apply? 
For the purposes of the risk retention requirements (see below), certain carve-outs apply which refer to securitisations backed by exposures which are claims or contingent claims on or wholly, 

unconditionally and irrevocably guaranteed by (i) central governments or central banks, (ii) regional governments, local authorities and public sector entities of member states, (iii) institutions to 

which a 50% risk weight or less is assigned under articles 78 to 83 of the re-cast Banking Consolidation Directive (i.e. certain highly rated credit institutions and firms, but not corporates) and 
(iv) multilateral development banks.   

Also excluded are "transactions based on a clear, transparent and accessible index, where the underlying reference entities are identical to those that make up an index of entities that is widely 

traded, or are other tradable securities other than securitisation positions" (interpreted to extend to correlation trading activities).   
Are any transactions grandfathered? 

In general, the requirements apply in respect of "new securitisations" established on or after 1 January 2011.  "Existing securitisations" (i.e. those established prior to 1 January 2011) may be 

within scope after 31 December 2014, if and when new underlying exposures are added or substituted after that date. 
The terms "new securitisations" and "existing securitisations" are not defined but applicable guidance* indicates that the key factor is whether or not the relevant programme or scheme (rather 

than any bonds issued under the programme or scheme) existed prior to 2011.   

What is a relevant time for these purposes? 

The provisions of the AIFMD and the corresponding rules are not entirely clear in this regard but we assume that the requirements should be considered to apply only in respect of credit risk 

exposure assumption activities (including investment activities) undertaken from the date that the relevant requirements take effect (i.e. 22 July 2013) and should not apply retrospectively to 

previous investment activities.  See in particular, article 55 L2.  

What activities may give rise to the assumption of credit risk exposure for these purposes? 
Applicable guidance indicates that an entity will be regarded as having assumed exposure to credit risk for these purposes when it assumes risk arising from principal losses (which would 

include investors and possibly certain other transaction parties with principal loss exposure).   

No 

No 

Yes 

Yes 

* It has been confirmed that the provisions outlined above should be interpreted in a manner consistent with the corresponding risk retention and due diligence requirements which apply to credit institutions under the Capital Requirements Directive and with the guidelines to such requirements issued by the Committee of 

European Banking Supervisors (CEBS) and subsequent amendments. The CEBS guidelines can be found on the website of the European Banking Authority. 



 

 

These slides represent an overview of key areas covered by the AIFMD.  They are based on the L1 Directive and the L2 Regulation as well as ESMA consultation papers and guidance published to date.  ESMA may issue further guidance on key 

aspects of the AIFMD which may require further updates to the information set out herein.  Relevant local jurisdiction implementing legislation and national regulator guidance, where applicable, must be checked.  Nothing in these slides constitutes 

legal advice.  
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AIFMD – WHAT KEY POLICIES AND PROCEDURES MUST AN AUTHORISED AIFM HAVE IN PLACE?  

 
Due Diligence policies 

Art 12 L1/Art 18 L2

AIFMs must have written policies and procedures for the purpose of 

ensuring that investment decisions on behalf of an AIF are carried 

out in compliance with the objectives, investment strategy and, 

where applicable, the risk limits of the AIF.

The policy must be regularly reviewed and updated.

N.B. Specific DD requirements apply when investing in illiquid assets 

(see Art 15 L2)

cf UCITSD

Policy to prevent malpractice

Art 12 L1/Art 17 L2

AIFMs must have effective policies and procedures to prevent 

malpractices including those that might adversely affect the stability 

and integrity of the market.

cf MiFID and UCITSD

Remuneration

Art 13 L1

AIFMs are required to have remuneration policies and practices for those 

categories of staff whose professional activities have a material impact on 

the risk profiles of the AIFMs or the AIFs they manage.

Senior management, risk takers, control functions and any employees 

receiving total remuneration that takes them into the same remuneration 

as senior management are caught by this provision.

The remuneration policy must be consistent with and promote sound and 

effective risk management and must not encourage risk taking which is 

inconsistent with the risk profiles, rules or instruments of incorporation of 

the AIFs managed. 

Please see the separate slides on “Remuneration”.

This slide provides a high level overview of the general policies and procedures that an authorised AIFM needs to have in place.

Inducements 

Art 12 L1/Art 24 L2

Payment/receipt of inducements is restricted 

by AIFMD and AIFMs will need to have 

appropriate arrangements and inducement 

policy in place. 

cf MiFID and UCITSD

Conflicts of Interest – General

Art 14 L1/Art 30-37

AIFMs must identify conflicts of interest arising in course of 

managing AIFs and must have arrangements in place to 

identify, prevent, manage and monitor conflicts of interest.  

Where a risk of damage to investors’ interest due to conflicts of 

interest cannot be prevented, AIFM must disclose conflicts to 

investors.  

The L2 Regulation provides detail around the identification of 

conflicts of interest and the procedure for preventing or 

managing conflicts.   Such procedures envisage persons 

engaged in different business activities giving rise to the risk of 

conflicts of interest carry out activities with a degree of 

independence appropriate to size and activities of AIFM and of 

its group and to materiality of risk of damage to interests of AIF 

or its investors.  The L2 Regulation provide procedures to be 

followed to ensure such independence. 

A key part of conflicts management is the establishment of a 

conflicts of interest policy.  

AIFMs must have, in writing, an effective conflicts of interest 

policy that is appropriate to the size and organisation of the 

AIFM and the nature, scale and complexity of its business. 

The policy shall include criteria for the identification of 

circumstances which constitute or may give rise to a conflict of

interest and procedures to be followed and measures to be 

adopted in order to prevent, manage and monitor such 

conflicts. Where AIFM is member of a group policy must also 

take into account conflicts that may result from structure and 

business activities of other group members. 

Separately an AIFM must also disclose to investors (at their 

request) a summary description of its strategies for exercising 

voting rights held by an AIF and actions taken. 

cf MiFID and UCITSD

Order Handling

Art 12 L1/Art 25 L2

AIFMs must have procedures to provide for 

prompt, fair and expeditious execution of 

orders on behalf of AIFs.

cf MiFID and UCITSD

Risk Management 

Art 15 L1/Art 38, 39, 40, 41, 42, 44, 45 L2

AIFMs must functionally and hierarchically separate risk 

management from operating units limiting portfolio 

management.  L1 Regulation set out conditions to be 

satisfied to ensure separation. 

AIFMs must implement adequate risk management 

systems to identify, measure, manage and monitor risks 

relevant to each AIF investment strategy.  This includes 

the establishment of a permanent risk management 

function and the implementation of a risk management 

policy.  Policy must identify all relevant risks to which the 

AIFs that the AIFM manages are or may be exposed to.

The policy must include the necessary procedures to 

enable the AIFM to assess for each AIF it manages the 

exposure of that AIF to market, liquidity and counterparty 

risks, and the exposure of the AIF to all other relevant 

risks, including operational risks, which may be material 

for each AIF it manages.

The policy must address certain elements specified in Art 

40 L2 and must include a description of the safeguards 

against conflicts of interests referred to in Art 43 L2 and 

needs to be appropriate to the nature, scale and 

complexity of the business of the AIFM and of the AIF it 

manages.

cf UCITSD

Conflicts of Interest – Redemptions 

Art 14 L1/Art 32 L2

AIFMs managing open-ended AIFs need to identify, manage and 

monitor conflicts of interest arising between investors wishing to 

redeem their investments and investors wishing to maintain their

investments in the AIF, and any conflicts between the AIFM's

incentive to invest in illiquid assets and the AIF's redemption policy.

Best Execution

Art 12 L1/Art 27 and 28 L2

AIFMs have a duty to act in the best interests of the AIFs or the investors in 

the AIFs they manage when executing decisions to deal on behalf of the 

managed AIF or when placing orders to deal on behalf of AIFs with other 

entities for execution. 

AIFMs must establish in writing and implement an execution policy to allow 

AIFs and their investors to obtain, for AIF orders, the best possible result. 

The policy must take into account price, costs, speed, likelihood of execution 

and settlement, size, nature or any other consideration relevant to the 

execution of the order. 

Where an AIFM places orders with other entities for execution, the policy 

must identify, in respect of each class of instruments, the entities with which 

the orders may be placed. 

AIFMs must monitor and review the effectiveness of the policy on a regular 

basis.  Where an AIFM places orders with other entities for execution, the 

AIFM must also monitor the quality of the execution by the entities identified 

in that policy. Where appropriate an AIFM must correct any deficiencies.

N.B. Specific best execution requirements are not applicable if there is no 

choice of different execution venues but AIFM must still act in best interest of 

AIF/investors and be able to demonstrate that there is no choice of execution 

venue.   cf MiFID and UCITSD

Order Aggregation 

Article 12 L1/Art 29 L2

Before being able to allocate aggregated orders AIFMs

must first have an order allocation policy in place. 

The policy needs to provide, in sufficiently precise terms, 

for the fair allocation of aggregated orders, including how 

the volume and price of the orders will determine the 

allocations and the treatment of partial executions. 

Order aggregation only permitted if it can be reasonably 

expected that aggregation will not work to the 

disadvantage of any AIF, UCITS or other clients whose 

order is to be aggregated. 

cf MiFID and UCITSD

Liquidity Management

Art 16 L1/ Art 46, 47, 48, 49 L2

For each AIF, other than unleveraged closed-ended 

AIF, AIFM must have appropriate liquidity 

management systems and procedures to monitor 

liquidity risk of the AIF and to ensure liquidity profile 

of investments of AIF complies with its underlying 

obligations. L2 Regulation stipulates various 

minimum requirements that an AIFM's procedures 

for liquidity management must meet. These include 

ensuring that appropriate levels of liquidity are 

maintained, the liquidity profile if an AIF's portfolio is 

monitored, in relation to AIFs investing in other funds 

monitoring the liquidity arrangements of other 

managers, appropriate liquidity measurement 

arrangements are in place to asses quantitative and 

qualitative risks of positions and intended 

investments, tools and arrangements are in place to 

manage liquidity risk (e.g. special arrangements). 

AIFMs need to consider whether liquidity / illiquidity 

limits should be imposed. AIFMs also need to 

conduct stress testing.

On this slide organisational requirements 

have been shaded purple, risk 

management and liquidity management 

requirements have shaded green and 

remuneration requirements pink. Where 

similar requirements exist under the 

UCITS Directive (UCITSD) and/or under 

the Markets in Financial Instruments 

Directive (MiFID) we have indicated this in 

the relevant box.

Organisational Requirements – General 

Art 18 L1/Art 22, 57, 58, 60, L2. 

AIFMs must use appropriate human and technical resources necessary for the proper management of AIFs. The L2 Regulations set out in extensive detail the 

organisational requirements imposed on AIFMs, including specific requirements imposed on governing body, senior management and supervisory functions as well 

as a permanent compliance function. The arrangements that AIFMs need to have in place include, but are not limited to the following:

Implementation of a Business Continuity Policy

Art 18 L1/Art 57 L2.

AIFMs need to have an adequate business continuity policy to ensure, in the event of an interruption to their systems and procedures, the preservation of essential 

data and functions, and the maintenance of services and activities, or, where this is not possible, the timely recovery of such data and functions and timely 

resumption of their services and activities. cf MiFID and UCITSD

Implementation of an Accounting Policy

Art 18 L1/ Art 59 L2.

AIFMs must have accounting policies and procedures and valuation rules that will enable them to deliver in a timely manner to the competent authority financial 

reports which reflect a true and fair view of their financial position and which comply with all applicable accounting standards and rules. 

Accounting records must be kept in such a way that all assets and liabilities of the AIF or investment compartments of it can be directly identified at all times. cf

UCITSD

Establishment of a Permanent Compliance Function

Art 18 L1/Art 61 L2.

AIFM must have adequate policies and procedures designed to (i) detect any risk of failure by the AIFM to comply with its obligations under the Directive 

and (ii) to minimise such risk.

The AIFM will take into account the nature, scale and complexity of its business, and the nature and range of services and activities undertaken in the 

course of that business.

The compliance function must operate independently and discharge the specific duties listed in Art 61 L2. In particular it must monitor and assess the 

adequacy of the compliance policies and procedures adopted to ensure that an AIFM is operated in accordance with the Directive. Whilst the compliance 

function must be independent and there are certain requirements set out in L2 to ensure such independence, certain of these independence requirements 

do not need to be met by an AIFM where to do so would not be proportionate in light of the AIFM's nature, scale, complexity of its business and the nature 

and range of its services.  cf MiFID and UCITSD

Implementation of Valuation Policies and Procedures 

Art, 18 L1/ Art 67, 68, 69 ,70, 71, 72, 74. L2.

AIFMs must make sure that, for each AIF they manage, there is a written valuation policy to ensure a sound, transparent, comprehensive and appropriately 

documented valuation process.

The valuation policies need to identify the valuation methodologies used for each type of asset in which the AIF may invest. 

They must also set out the obligations, roles and responsibilities of all parties involved in the valuation process, including the senior management of the AIFM.

The policies will include inputs, models and the selection criteria for pricing and market data source and ensure that prices are obtained from independent sources 

whenever possible and appropriate.

The L2 Regulation sets out points that must be covered by valuation policies and procedures as well as rules relating to the interaction between AIFM and any 

external third party valuer where one is appointed. cf UCITSD

Due Diligence policies 

Art 12 L1/Art 18 L2

AIFMs must have written policies and procedures for the purpose of 

ensuring that investment decisions on behalf of an AIF are carried 

out in compliance with the objectives, investment strategy and, 

where applicable, the risk limits of the AIF.

The policy must be regularly reviewed and updated.

N.B. Specific DD requirements apply when investing in illiquid assets 

(see Art 15 L2)

cf UCITSD

Policy to prevent malpractice

Art 12 L1/Art 17 L2

AIFMs must have effective policies and procedures to prevent 

malpractices including those that might adversely affect the stability 

and integrity of the market.

cf MiFID and UCITSD

Remuneration

Art 13 L1

AIFMs are required to have remuneration policies and practices for those 

categories of staff whose professional activities have a material impact on 

the risk profiles of the AIFMs or the AIFs they manage.

Senior management, risk takers, control functions and any employees 

receiving total remuneration that takes them into the same remuneration 

as senior management are caught by this provision.

The remuneration policy must be consistent with and promote sound and 

effective risk management and must not encourage risk taking which is 

inconsistent with the risk profiles, rules or instruments of incorporation of 

the AIFs managed. 

Please see the separate slides on “Remuneration”.

This slide provides a high level overview of the general policies and procedures that an authorised AIFM needs to have in place.

Inducements 

Art 12 L1/Art 24 L2

Payment/receipt of inducements is restricted 

by AIFMD and AIFMs will need to have 

appropriate arrangements and inducement 

policy in place. 

cf MiFID and UCITSD

Conflicts of Interest – General

Art 14 L1/Art 30-37

AIFMs must identify conflicts of interest arising in course of 

managing AIFs and must have arrangements in place to 

identify, prevent, manage and monitor conflicts of interest.  

Where a risk of damage to investors’ interest due to conflicts of 

interest cannot be prevented, AIFM must disclose conflicts to 

investors.  

The L2 Regulation provides detail around the identification of 

conflicts of interest and the procedure for preventing or 

managing conflicts.   Such procedures envisage persons 

engaged in different business activities giving rise to the risk of 

conflicts of interest carry out activities with a degree of 

independence appropriate to size and activities of AIFM and of 

its group and to materiality of risk of damage to interests of AIF 

or its investors.  The L2 Regulation provide procedures to be 

followed to ensure such independence. 

A key part of conflicts management is the establishment of a 

conflicts of interest policy.  

AIFMs must have, in writing, an effective conflicts of interest 

policy that is appropriate to the size and organisation of the 

AIFM and the nature, scale and complexity of its business. 

The policy shall include criteria for the identification of 

circumstances which constitute or may give rise to a conflict of

interest and procedures to be followed and measures to be 

adopted in order to prevent, manage and monitor such 

conflicts. Where AIFM is member of a group policy must also 

take into account conflicts that may result from structure and 

business activities of other group members. 

Separately an AIFM must also disclose to investors (at their 

request) a summary description of its strategies for exercising 

voting rights held by an AIF and actions taken. 

cf MiFID and UCITSD

Order Handling

Art 12 L1/Art 25 L2

AIFMs must have procedures to provide for 

prompt, fair and expeditious execution of 

orders on behalf of AIFs.

cf MiFID and UCITSD

Risk Management 

Art 15 L1/Art 38, 39, 40, 41, 42, 44, 45 L2

AIFMs must functionally and hierarchically separate risk 

management from operating units limiting portfolio 

management.  L1 Regulation set out conditions to be 

satisfied to ensure separation. 

AIFMs must implement adequate risk management 

systems to identify, measure, manage and monitor risks 

relevant to each AIF investment strategy.  This includes 

the establishment of a permanent risk management 

function and the implementation of a risk management 

policy.  Policy must identify all relevant risks to which the 

AIFs that the AIFM manages are or may be exposed to.

The policy must include the necessary procedures to 

enable the AIFM to assess for each AIF it manages the 

exposure of that AIF to market, liquidity and counterparty 

risks, and the exposure of the AIF to all other relevant 

risks, including operational risks, which may be material 

for each AIF it manages.

The policy must address certain elements specified in Art 

40 L2 and must include a description of the safeguards 

against conflicts of interests referred to in Art 43 L2 and 

needs to be appropriate to the nature, scale and 

complexity of the business of the AIFM and of the AIF it 

manages.

cf UCITSD

Conflicts of Interest – Redemptions 

Art 14 L1/Art 32 L2

AIFMs managing open-ended AIFs need to identify, manage and 

monitor conflicts of interest arising between investors wishing to 

redeem their investments and investors wishing to maintain their

investments in the AIF, and any conflicts between the AIFM's

incentive to invest in illiquid assets and the AIF's redemption policy.

Best Execution

Art 12 L1/Art 27 and 28 L2

AIFMs have a duty to act in the best interests of the AIFs or the investors in 

the AIFs they manage when executing decisions to deal on behalf of the 

managed AIF or when placing orders to deal on behalf of AIFs with other 

entities for execution. 

AIFMs must establish in writing and implement an execution policy to allow 

AIFs and their investors to obtain, for AIF orders, the best possible result. 

The policy must take into account price, costs, speed, likelihood of execution 

and settlement, size, nature or any other consideration relevant to the 

execution of the order. 

Where an AIFM places orders with other entities for execution, the policy 

must identify, in respect of each class of instruments, the entities with which 

the orders may be placed. 

AIFMs must monitor and review the effectiveness of the policy on a regular 

basis.  Where an AIFM places orders with other entities for execution, the 

AIFM must also monitor the quality of the execution by the entities identified 

in that policy. Where appropriate an AIFM must correct any deficiencies.

N.B. Specific best execution requirements are not applicable if there is no 

choice of different execution venues but AIFM must still act in best interest of 

AIF/investors and be able to demonstrate that there is no choice of execution 

venue.   cf MiFID and UCITSD

Order Aggregation 

Article 12 L1/Art 29 L2

Before being able to allocate aggregated orders AIFMs

must first have an order allocation policy in place. 

The policy needs to provide, in sufficiently precise terms, 

for the fair allocation of aggregated orders, including how 

the volume and price of the orders will determine the 

allocations and the treatment of partial executions. 

Order aggregation only permitted if it can be reasonably 

expected that aggregation will not work to the 

disadvantage of any AIF, UCITS or other clients whose 

order is to be aggregated. 

cf MiFID and UCITSD

Liquidity Management

Art 16 L1/ Art 46, 47, 48, 49 L2

For each AIF, other than unleveraged closed-ended 

AIF, AIFM must have appropriate liquidity 

management systems and procedures to monitor 

liquidity risk of the AIF and to ensure liquidity profile 

of investments of AIF complies with its underlying 

obligations. L2 Regulation stipulates various 

minimum requirements that an AIFM's procedures 

for liquidity management must meet. These include 

ensuring that appropriate levels of liquidity are 

maintained, the liquidity profile if an AIF's portfolio is 

monitored, in relation to AIFs investing in other funds 

monitoring the liquidity arrangements of other 

managers, appropriate liquidity measurement 

arrangements are in place to asses quantitative and 

qualitative risks of positions and intended 

investments, tools and arrangements are in place to 

manage liquidity risk (e.g. special arrangements). 

AIFMs need to consider whether liquidity / illiquidity 

limits should be imposed. AIFMs also need to 

conduct stress testing.

On this slide organisational requirements 

have been shaded purple, risk 

management and liquidity management 

requirements have shaded green and 

remuneration requirements pink. Where 

similar requirements exist under the 

UCITS Directive (UCITSD) and/or under 

the Markets in Financial Instruments 

Directive (MiFID) we have indicated this in 

the relevant box.

Organisational Requirements – General 

Art 18 L1/Art 22, 57, 58, 60, L2. 

AIFMs must use appropriate human and technical resources necessary for the proper management of AIFs. The L2 Regulations set out in extensive detail the 

organisational requirements imposed on AIFMs, including specific requirements imposed on governing body, senior management and supervisory functions as well 

as a permanent compliance function. The arrangements that AIFMs need to have in place include, but are not limited to the following:

Implementation of a Business Continuity Policy

Art 18 L1/Art 57 L2.

AIFMs need to have an adequate business continuity policy to ensure, in the event of an interruption to their systems and procedures, the preservation of essential 

data and functions, and the maintenance of services and activities, or, where this is not possible, the timely recovery of such data and functions and timely 

resumption of their services and activities. cf MiFID and UCITSD

Implementation of an Accounting Policy

Art 18 L1/ Art 59 L2.

AIFMs must have accounting policies and procedures and valuation rules that will enable them to deliver in a timely manner to the competent authority financial 

reports which reflect a true and fair view of their financial position and which comply with all applicable accounting standards and rules. 

Accounting records must be kept in such a way that all assets and liabilities of the AIF or investment compartments of it can be directly identified at all times. cf

UCITSD

Establishment of a Permanent Compliance Function

Art 18 L1/Art 61 L2.

AIFM must have adequate policies and procedures designed to (i) detect any risk of failure by the AIFM to comply with its obligations under the Directive 

and (ii) to minimise such risk.

The AIFM will take into account the nature, scale and complexity of its business, and the nature and range of services and activities undertaken in the 

course of that business.

The compliance function must operate independently and discharge the specific duties listed in Art 61 L2. In particular it must monitor and assess the 

adequacy of the compliance policies and procedures adopted to ensure that an AIFM is operated in accordance with the Directive. Whilst the compliance 

function must be independent and there are certain requirements set out in L2 to ensure such independence, certain of these independence requirements 

do not need to be met by an AIFM where to do so would not be proportionate in light of the AIFM's nature, scale, complexity of its business and the nature 

and range of its services.  cf MiFID and UCITSD

Implementation of Valuation Policies and Procedures 

Art, 18 L1/ Art 67, 68, 69 ,70, 71, 72, 74. L2.

AIFMs must make sure that, for each AIF they manage, there is a written valuation policy to ensure a sound, transparent, comprehensive and appropriately 

documented valuation process.

The valuation policies need to identify the valuation methodologies used for each type of asset in which the AIF may invest. 

They must also set out the obligations, roles and responsibilities of all parties involved in the valuation process, including the senior management of the AIFM.

The policies will include inputs, models and the selection criteria for pricing and market data source and ensure that prices are obtained from independent sources 

whenever possible and appropriate.

The L2 Regulation sets out points that must be covered by valuation policies and procedures as well as rules relating to the interaction between AIFM and any 

external third party valuer where one is appointed. cf UCITSD



 

 

These slides represent an overview of key areas covered by the AIFMD.  They are based on the L1 Directive and the L2 Regulation as well as ESMA consultation papers and guidance published to date.  ESMA may issue further guidance on key 

aspects of the AIFMD which may require further updates to the information set out herein.  Relevant local jurisdiction implementing legislation and national regulator guidance, where applicable, must be checked.  Nothing in these slides constitutes 

legal advice.  
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AIFMD – ARTICLE 20 – DELEGATION 

 

 

 

Permitted Delegation  -  delegation is permitted  where: 

 

(a) the AIFM gives prior notification to its Competent Authority 

that it intends to delegate to third parties the task of carrying out 

functions on its behalf; 

(b) the AIFM  reviews the services provided by the delegate on 

an ongoing basis; 

(c) the delegation meets all 6 conditions; 

(d) its not a prohibited delegation; and 

(e) the delegation does not cause the AIFM  to become a letter-

box entity.  

 

 

 
Permitted Sub-delegation - the delegate may sub-delegate any 

of the functions delegated to it provided that: 

 

(a) the AIFM consents prior to the sub-delegation; 

(b) the AIFM notifies the competent authority  before the 

 sub-delegation becomes effective;  

(c) the sub-delegation complies with the conditions for 

 delegation; and 

(d) it is not a prohibited sub-delegation. 

 

The delegate must review the services provided by each sub-

delegate on an ongoing basis. 

Condition 2 - Sufficient Resources - the delegate must have 

sufficient resources to perform the respective tasks and the 

persons who effectively conduct the business of the delegate 

must be of sufficiently good repute and sufficiently experienced 

and have an appropriate organisational structure supporting the 

performance of the delegated tasks. 

 

Sufficient Experience - a person must have appropriate 

theoretical knowledge, appropriate practical experience in the 

relevant functions and their professional training and previous 

functions must be appropriate for the conduct of this business. 

 

Good Repute - persons shall not be deemed to be of good repute 

where they have any negative records relevant both for the 

assessment of good repute and for the proper performance of the 

delegated tasks or if there is other relevant information which 

affects their good reputation such as criminal offences, judicial 

proceedings or administrative sanctions, in particular, those 

which are linked to financial activities.  

 

Where the delegate is regulated in respect of its professional 

services within the Union, factors referred to in the first part of 

the paragraph above shall be deemed to be satisfied when the 

relevant supervisory authority has reviewed the criterion of ‘good 

repute’ within the authorization procedure unless there is 

evidence to the contrary. 

Prohibited Delegation and Sub-delegation - the AIFM or 

delegate may not sub-delegate any portfolio or risk management 

to:  

 

(a) the depositary or a delegate of the depositary; or  

(b)  any other entity whose interests may conflict with those 

of the AIFM or the investors of the AIF, unless such 

entity has functionally and hierarchically separated the 

performance of its portfolio management or risk 

management tasks from its other potentially conflicting 

tasks, and the potential conflicts of interest are properly 

identified, managed, monitored and disclosed to the 

investors of the AIF. 

 

 

No sub-delegation of portfolio management or risk management 

shall be conferred on:  

(a) the depositary or a delegate of the depositary; or  

(b) any other entity whose interests may conflict with those of 

the AIFM or the investors of the AIF, unless such entity has 

functionally and hierarchically separated the performance of its 

portfolio management or risk management tasks from its other 

potentially conflicting tasks, and the potential conflicts of 

interest are properly identified, managed, monitored and 

disclosed to the investors of the AIF. 

 

No sub-delegation of portfolio management or risk management 

Further Delegation - a sub-delegate may further delegate its 

functions provided that the delegation satisfies the requirements  

for a delegation from an AIFM to a third party.  

Condition 6 - General Principles - the AIFM must be able to 

demonstrate that the delegate is qualified and capable of 

undertaking the functions in question, that it was selected with all 

due care and that the AIFM is in a position to  monitor or instruct 

effectively at any time the delegated activity and to withdraw the 

delegation with immediate effect when this is in the interest of 

investors. In particular; 

 

(a) the delegation structure must not allow for the circumvention 

of the AIFM’s responsibilities or liability; 

 

(b) the obligations of the AIFM towards the AIF and its investors 

must not altered as a result of the delegation; 

 

(c) the conditions with which the AIFM must comply in order to 

be authorised and carry out activities in accordance with  the 

Directive are not undermined; 

 

(d) the delegation arrangement must be in writing between the 

AIFM and the delegate; 

 

(e) the AIFM must ensure that the delegate carries out the 

delegated functions effectively and in compliance with applicable 

law and regulatory requirements and must establish methods and 

procedures for reviewing on an on-going basis the services 

provided by the delegate and take appropriate action if necessary; 

 

(f) the AIFM  must have at all times the necessary expertise and 

resources to supervise the delegated functions; 

 

(g) the AIFM must ensure that the continuity and quality of the 

delegated functions or of the delegated task of carrying out 

functions are maintained in the event of termination of the 

delegation; 

 

(h) the respective rights and obligations of the AIFM and the 

delegate must be clearly set out in the agreement. In particular, 

the agreement must set out its instruction and termination rights, 

its rights of information, its right to inspections and access to 

books and premises and that sub-delegation can take place only 

with the consent of the AIFM; 

 

(i) where it concerns portfolio management, the delegation must 

be in accordance with the investment policy of the AIF and the 

AIFM must  monitor whether the delegate complies with it on an 

on-going basis; 

 

(j) the AIFM ensures that the delegate discloses to the AIFM any 

development that may have a material impact on the delegate's 

ability to carry out the delegated functions effectively and in 

compliance with applicable laws and regulatory requirements; 

 

(k) the AIFM ensures that the delegate protects any confidential 

information relating to the AIFM, the AIF and its investors; and 

 

(l) the AIFM ensures that the delegate establishes, implements 

and maintains a contingency plan for disaster recovery and 

periodic testing of backup facilities. 

Condition 1 - Objective Reasons for Delegation - the AIFM 

must be able to justify its entire delegation structure on objective 

reasons and provide the Competent Authorities with a detailed 

description, explanation and evidence (and any further 

explanation or documents requested by the Competent Authority) 

of the objective reasons for delegation.  

 

The following criteria shall be considered: 

(a) optimising of business functions and processes; 

(b) cost saving; 

(c) expertise of the delegate in administration or in specific 

markets or investments; and 

(d) access of the delegate to global trading capabilities. 

Condition 5 - Effectiveness of Supervision - the delegation 

must not prevent the effectiveness of supervision of the AIFM, 

and, in particular, must not prevent the AIFM from acting, or the 

AIF from being managed, in the best interests of its investors. 

 

A delegation shall be deemed to prevent the effective supervision 

of the AIFM where: 

 

(a) the AIFM, its auditors and the Competent Authorities do not 

have effective access to data or the Competent Authorities are 

not able to exercise those rights of access; 

(b) the delegate does not cooperate with the  Competent 

Authorities of the AIFM; and 

(c) the AIFM does not make information available on request to 

the Competent Authorities. 

Letter-box Entity risk of Delegation - an AIFM is no longer 

considered to be the manager of an AIF where it: 

 

(a) no longer retains the necessary expertise and resources to 

supervise the delegated tasks effectively and manage the risks 

associated with the delegation; 

 

(b) the AIFM no longer has the power to take decisions in key 

areas or perform senior management functions; 

 

(c) the AIFM loses its contractual rights to inquire, inspect, have 

access or give instructions to its delegates or the exercise of such 

rights becomes impossible in practice; 

 

(d) the AIFM delegates the performance of investment 

management functions to an extent that exceeds by a substantial  

margin the investment management functions 

performed by the AIFM itself taking into account:  (i) the types 

of assets invested in, and the importance of the assets managed 

under delegation for the risk and return profile of the AIF; (ii) the 

importance of the assets under delegation for the achievement of 

the investment goals of the AIF; (iii) the geographical and 

sectoral spread of the AIF's investments, 

(iv) the risk profile of the AIF; (v) the type of investment 

strategies pursued; (vi) the types of tasks delegated in relation to 

those retained; and (vii) the configuration of delegates and their 

sub-delegates, their geographical sphere of operation and their 

corporate structure, including whether the delegation is conferred 

on an entity in the AIFM's corporate group.  

Conditions 3 and 4 - Delegation of Portfolio or Risk 

Management - where the delegation concerns portfolio 

management or risk management, except where there is the prior 

approval of the Competent Authorities of the home Member 

State of the AIFM, only entities authorised or registered below 

may perform these functions: 

 

(a) UCITS authorised  management companies; 

(b) MiFID authorised investment firms; 

(c) authorised credit institutions authorised to perform portfolio 

management under MiFID; 

(d) external AIFMs authorised under AIFMD; 

(e) third country entities authorised or registered for the purpose 

of asset management and effectively supervised by a competent 

authority in those countries. 

 

Where the delegation is conferred on a third-country undertaking 

as in (e), a cooperation agreement between the Competent 

Authorities of the home Member State of the AIFM and the 

supervisory authority of the undertaking must be in place, in 

writing and such that it enables the Competent Authorities to 

obtain on request information and documents necessary to carry 

out their supervisory tasks under AIFMD, carry out on-site 

inspections on the delegate's premises, receive information from 

and cooperate with the supervisory authority in the third country. 

AIFM's Functions -  must  perform at least risk management or 

portfolio management.  It may choose to perform in the course of 

management of an AIF certain administrative or  marketing  

functions or activities related  to the assets of the AIF. Where 

permitted by its home Member State, it  may also perform 

limited MiFID activities. 

 

 

 

The AIFM's liability towards the AIF and its investors is not  

affected by the fact that the AIFM has delegated functions to 

a third party or by any further sub-delegation. 

 



 

These slides represent an overview of key areas covered by the AIFMD.  They are based on the L1 Directive and the L2 Regulation as well as ESMA consultation papers and guidance published to date.  ESMA may issue further guidance on key 

aspects of the AIFMD which may require further updates to the information set out herein.  Relevant local jurisdiction implementing legislation and national regulator guidance, where applicable, must be checked.  Nothing in these slides constitutes 

legal advice.  
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AIFMD – ARTICLE 21(1) TO (13) – DEPOSITARY FUNCTIONS 

 

 

Each AIFM must ensure each AIF it manages has a 

single Depositary appointed by a written 

agreement.  

Depositary has three areas of responsibility: 

– Cash Monitoring (can not delegate) 

–Safe-Keeping of Assets (may delegate) 

–Certain Oversight Duties (can not delegate) 

Depositary MUST NOT be the AIFM (but can 

be an affiliate of the AIFM) 

Depositary MUST be: 

– EEA credit institution 

– EEA investment firm licensed to do safekeeping 

& administration 
Where AIF has 5 year no redemption and generally 

invest in: 

– assets which are not financial instruments that 

can be held in custody; or 
– non-listed companies to potentially acquire 

control 

then that AIF's Depositary can be an entity that (i)  

carries out Depositary functions as part of its 
professional activities, (ii) is subject to professional 

rules and (iii) can provide financial and 

professional guarantees to perform Depositary 

functions. 

A Prime Broker to an AIF can not be its 

Depositary unless it has functionally and 

hierarchically separated its depositary functions from 

its PB business and potential conflicts of interest are 
properly (i) identified, (ii) managed, (iii) monitored 

and (iv) disclosed. PB may be delegate of a Depositary 

if those requirements met.  
 

Cash Monitoring – How? 

Depositary must be provided by AIFM with all 

information both on commencement and on an 

on-going basis re. all existing and new cash 
accounts. 

To ensure effective and proper cash-flow 

monitoring, Depositary must at least: 

– implement effective and proper procedures to 

reconcile all cash-flow movements on a daily 

basis or, in case of infrequent cash 

movements, when they occur 
– procedures to identify at the close of business 

day significant cash-flows and those 

inconsistent with AIF’s operations 
– review at least annually adequacy of those 

procedures, including through a full 

reconciliation of all cash accounts 

– on-going monitoring outcomes of 

reconciliations and notify AIFM of 
irregularities and competent authorities if not 

clarified/corrected 

– check consistency of its own cash records 

with those of the AIFM 
– AIFM to ensure all cash account 

instructions/information is sent to Depositary 

to allow its reconciliations 

Safe-Keeping of Assets 

All assets of the AIF must be entrusted for safe-

keeping with Depositary with split between 

– Financial instruments that can be held in custody 

(and so will be held in custody); and 

– Other assets. 

Financial Instruments to be held in Custody 

(CFIs) 

CFIs are those not able to be physically delivered 
to Depositary and are: 

– transferable securities (including those which 

embed derivatives), money market 

instruments or units in collective investment 
undertakings; and 

– capable of being registered or held in an 

account directly or indirectly in the name of 

Depositary. 
Financial instruments that under national law 

may only be registered in the name of the AIF 

are not to be CFIs.  
Any physically deliverable financial instruments 

are CFIs. 

Safe-keeping of CFIs 

All CFIs are to be registered in a segregated 

account with Depositary in name of AIF so that 
they can be clearly identified as belonging to 

AIF. 

This involves at least the following duties: 
– accurate record keeping that is accordance 

with the CFIs and the cash-flow monitoring 

– regular reconciliation 

– due care is exercised in relation to CFIs to 

ensure high standard of investor protection 
– all relevant custody risks through out the 

custody chain are assessed and monitored and 

AIFM is informed of any material risks 

– adequate organisational arrangements are in 

place to minimise the risk of loss of CFIs or 
rights in connection of CFIs as a result of (i) 

fraud, (ii) poor administration, (iii) inadequate 

registering or (iv) negligence 
– AIF's ownership rights of CFIs is verified. 

Each delegate of Depositary has to also do those 

duties. 

Depositary's and each delegate's duties apply 
through out the underlying structure of the AIF 

(e.g. CFIs owned by holding entities used by the 

AIF), but do not apply where there is an 
underlying fund(s) who has a Depositary who 

keeps in custody for the assets of the underlying 

fund(s) 

The Depositary Agreement must include at least 

those elements check listed in Art 83 of L2.  

Note that other Art 21 L1 and L2 provisions will need 
to be included in Depositary Agreement and the 

agreements with other AIF service provider. 

Safe-keeping Other Assets (Non-CFIs) 

AIF's ownership of each Non-CFIs is to be 

verified based on information provided by 

AIF/AIFM and, where available, external 
evidence. 

Up-to-date records are to be kept of AIF's Non-

CFIs 
Depositary has to at least: 

– possess sufficient information to be satisfied 

of the AIF's ownership rights 

– be able to provide at any time a 

comprehensive and up to date inventory of the 
AIFs Non-CFIs 

Re. that inventory, Depositary needs to have 

procedures in place to ensure that Non-CFIs can 
not be assigned, transferred, exchanged or 

delivered without the depositary or its delegate 

being informed and given documentary evidence 
of the transaction and the third party.  

AIFM has to ensure the third party gives 

Depositary relevant documentation for any 
transactions in Non-CFIs or the issue of Non-

CFIs. 

Depositary has to: 
– ensure and verify that AIFM has procedures to 

register the Non-CFIs acquired by AIF in the 

AIFs name 
– check consistency between AIFM's records 

and the Non-CFIs Depositary is satisfied AIF 

owns 

AIFM has to provide information on Non-CFIs 
to Depositary to allow it to do its 

verification/reconciliation procedures. 

Depositary's and each delegate's duties apply 
through out the underlying structure of the AIF 

(e.g. Non-CFIs owned by holding entities used 

by the AIF), but do not apply where there is an 
underlying fund(s) who has a Depositary who 

provides ownership verification and record 

keeping for AIF's Non-CFIs [may be L2 typo] 

Certain Oversight Duties  - Subscriptions/Redemptions of  

AIF Interests 

Depositary has to ensure the sale, issue, re-purchase, redemption 

and cancellation of interests in AIF is carried out in accordance 

with national law and AIF's rules. In particular: 

– has procedures to reconcile orders to subscribe/redeem 

interests with the amounts paid/to be paid and the number of 
interests to be issued/cancelled and verifies on a regular basis 

the reconciliation procedure is appropriate 

– has to check procedures are in accordance with national law 

and AIF rules, frequency of the checks to be consistent with 

frequency of subscriptions/redemptions 

Certain Oversight Duties  - NAV Calculation  

Depositary has to ensure the NAV of interests in the AIF is 

calculated in accordance with (i) national law, (ii) AIF's rules 

and (iii) L1 Art 19. In particular: 

– has to verify on an on-going that appropriate procedures are 

established and applied for NAV calculation in compliance 

with (i) to (iii) 
– has to check NAV calculation procedures are effectively 

implemented and periodically reviewed. 

Depositary's procedures to be consistent with frequency of AIFs 
NAV 

If Depositary considers NAV not calculated properly then must 

notify AIFM and ensure that timely remedial action in best 
interests of the investors in the AIF is taken. 

If an external valuer has been appointed under L1 Art 19, 

Depositary has to check appointment in accordance with L1 Art 

19 

Certain Oversight Duties  - AIFM Instructions  

Depositary has to carry out the AIFM'S instruction unless conflict 

with law or AIF's rules. In particular: 

– set up procedures to verify AIFM and AIF comply with 

applicable law and AIF's rules, including investment restrictions 
and leverage limits in the AIF's rules. 

– Have escalation procedures where AIF in breach of its rules 

Certain Oversight Duties  - Timely Settlement  

Depositary has ensure that consideration for AIF transactions are 
settled within usual time limits. In particular: 

– set up procedures to detect where not timely settlement, 

notifying AIFM and request restitution of instruments from the 

counterparty 

– for transactions not on regulated markets the settlement times 

to be assessed with regard to conditions to the transaction (e.g. 

real estate)  

Certain Oversight Duties - Income 

Distributions  

Depositary must ensure income is net income 

calculation, once declared by the AIFM  is 

applied in accordance with applicable law and 
AIF's rules. In particular: 

– if AIF's auditors have expressed reserves on 

the annual financial statements, ensure 

appropriate measures are taken 
– check completeness and accuracy of dividend 

payments and, where relevant, carried interest 

If Depositary considers income not calculated 

properly then must notify AIFM and ensure that 
timely remedial action in best interests of the 

investors in AIF is taken. 

In the context of their roles Depositary and AIFM 

must act honestly, fairly, professionally, 

independently and in the interests of the AIF and 

investors in the AIF. 

 

Certain Oversight Duties  - General Requirements 

Depositary at the time of its appointment must assess the risks 
associated with AIF's strategy and AIFM's organisation and 

devise oversight procedures appropriate to AIF and its 

investments and which are then implemented and applied. Those 
procedures must be regularly updated.  

Depositary must perform ex-post controls and verifications of the 

process and procedures that are under the control of AIF, AIFM 
or any appointed third party. 

AIFM should ensure Depositary gets all instructions about assets 

of AIF and access to all books and records of AIF. 

Depositary must have escalation procedures. 

Depositary can not carry out activities with 

regard to the AIF which may create conflicts of 

interest between (i) AIF, (ii) AIF investors, (iii) 
AIFM and (iv) itself, unless it has functionally and 

hierarchically separated its Depositary tasks from 

other potentially conflicting tasks and potential 
conflicts of interest are properly (i) identified, (ii) 

managed, (iii) monitored and (iv) disclosed.   

No re-using AIF's assets without prior consent of 

AIF or AIFM. 

Cash Monitoring – What? 

All cash-flows must be monitored, in particular: 
– all subscriptions for interests in the AIF are 

received; and 

– all cash is booked in separate accounts in 

name of the AIF or Depositary at (i) a central 

bank, (ii) EEA credit institution, (iii) a bank 
authorised in a third country or (iv) an entity 

of the same nature in the relevant market 

where cash accounts are required, provided 
effective prudential regulation and 

supervision which has same effect as EEA 

law and are effectively enforced (a Permitted 

Bank) and in accordance with Art 16 L2 

MiFID principles. 

Depositary must be in same EEA Member State as 

the EEA AIF 
Art 21 Depositary regime pre Phase 2 circa Q3 2015 

only applies to an EEA AIF with an EEA AIFM 



 

 

 

These slides represent an overview of key areas covered by the AIFMD.  They are based on the L1 Directive and the L2 Regulation as well as ESMA consultation papers and guidance published to date.  ESMA may issue further guidance on key 

aspects of the AIFMD which may require further updates to the information set out herein.  Relevant local jurisdiction implementing legislation and national regulator guidance, where applicable, must be checked.  Nothing in these slides constitutes 

legal advice. 
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AIFMD – ARTICLE 21(11) TO (14) – DEPOSITARY DELEGATION AND LIABILITY 

 

Depositary can ONLY delegate its Safe-Keeping  of 

Assets Functions 

Provision of services by a settlement system to 

Depositary is not a delegation of its Safe-Keeping 

Functions 

Delegate MUST Segregate Assets 

Depositary must in ensuring segregation of assets 

verify Delegate: 

– keeps such records as necessary to enable at any 
time evidence that the Segregation Requirement 

is being met 

– maintains such records in such a way as ensures 
their accuracy and their correspondence to the 
assets safe-kept for Depositary’s clients 

– conducts, on a regular basis, reconciliations 
between its internal records and those of 

Delegate [Depositary] [Typo?] 

– introduces adequate organisational 
arrangements to avoid the risk of loss of CFIs as 

a result of (i) misuse of CIFs, (ii) fraud, (iii) 

poor administration, (iv) in-adequate record-

keeping or (v) negligence 

– where delegate is a Permitted Bank holding 
cash, Depositary to take necessary steps to 

ensure AIF’s cash is held in accordance with 

Cash Monitoring rules  

Mandatory Conditions for Delegate 

Delegate must ensure each Delegate: 

– has structures and expertise that is adequate and 
proportionate to the nature and complexity of 

AIF’s assets entrusted to it 

– where carrying out Safe-Keeping Functions is 
subject to effective prudential regulation, 

including minimum capital requirements and 
supervision (Regulated Delegate Condition) 

– where carrying out Safe-Keeping Functions is 
subject to an external periodic audit to ensure 

CFIs are in its possession 

– does NOT make use of AIF’s assets without 
prior consent of AIF and prior notice to 

Depositary (No Re-Use Condition) 

– complies with the AIFMD obligations and 
prohibitions applicable to the Safe-Keeping 

Functions 

– acts honestly, fairly, professionally, 
independently and in interests of AIF and  AIF 

investors 

– segregates the assets of Depositary’s clients 
away from its own assets and the assets of 
Depositary in such a way as they can be clearly 

identified as assets belonging to clients of a 

particular depositary (Segregation 

Requirement) 

On-Going DD by the Depositary 

Depositary applying the Required Standard must ensure 

Delegate continues to meet criteria under the documented 

DD procedure 

Enhanced Protection for Segregation of Assets 

Depositary in verifying Delegate’s segregation of assets must 

ensure that in Delegate’s insolvency the segregation will work.  

If any concerns, then Depositary required to assess what 

additional arrangements are to be made in order to minimise 
the risk of loss and maintain an adequate standard of 

protection 

Limited Force Majeure Protection 

CFI Loss Mitigant Structures and CFI Loss Risk Assessment are 

deemed to have been fulfilled where: 

– natural events beyond human control of influence 

– change of law, regulation, etc which impacts on custody of 
CFIs 

– war, riot or other major upheaval 
But they are not met due to such cases as an accounting error, 

operational failure, fraud, failure to apply Segregation 

Requirement 

Depositary Also Liable for Losses suffered by AIF 

or AIF investors as a result of its negligence or 

intentional failure in its obligations under AIFMD 

Depositary’s Discharge of CFI Liability for a 

Delegate’s CFI Loss 

Where there is CFI Loss by a Delegate (or sub-

Delegate etc) (another Custodian) the Depositary’s 

liability can be discharged if it can prove that: 

– all of the Mandatory Conditions for Delegation 
have been met 

– a written agreement between Depositary and 
Custodian and makes it possible for AIF to claim 

against Custodian in respect of CFI Loss 

– the Depositary Agreement expressly allows 

discharge of the Depositary’s liability and 
establishes the objective reason to agree to such 

discharge.  

Objective Reasons for Discharge of CFI Liability 

for a Delegate 

– must be precise and concrete circumstances 
characterising a given activity 

– consistent with Depositary’s policies and 
decisions 

– established each time Depositary wants to 

discharge its liability 
Depositary will be deemed to have an objective 

reason when it can demonstrate it had no option but 

to delegate Safe-Keeping Function to a Delegate. In 

particular where: 

– law of third country requires CFIs to be custodied 
with local Custodian and Custodian’s exist that 

satisfy the Mandatory Conditions for Delegation 

– AIFM insists on maintaining investment in a 
particular jurisdiction despite warnings by 

Depositary of the increased risks 

Liability Discharge where Non-Compliant 

Delegation if No Other Choice 

Where law of a third country requires CFIs to be 

custodied with local Custodian and no local 

Custodians satisfy Regulated Delegate Condition 

then Depositary can discharge itself of liability 
provided ALL the following conditions are met: 

– AIF’s rules expressly allow for such discharge 

– prior to investing AIF investors are informed of 
discharge and of circumstances justifying it 

– AIF or AIFM instruct Depositary to delegate Safe 
Keeping Function to that local Custodian 

– Depositary Agreement expressly allows such a 
discharge 

– there is a written agreement between Depositary 
and local Custodian that expressly transfers 

liability of Depositary to the Custodian and makes 

it possible for AIF to make a claim against 

Custodian for CFI Loss or for Depositary to make 

such a claim on behalf of AIF 

Depositary Obliged to return Lost CFIs 

Where any CFI Loss, then Depositary must return equivalent 

CFI without undue delay. 

Timing where CFI Loss is due to Insolvency of 

Depositary’s Delegate? 

Any CFI Loss where CFI in custody of a Delegate (or sub-

Delegate) is to ascertained by AIFM as soon as one of the 

three Loss Conditions is met with certainty, at the latest that 

will be the end of the Delegate’s (or sub-Delegate’s) 
insolvency proceedings. 

AIFM and Depositary must monitor those proceedings to see 

of any Loss Condition in relation to any sub-custodied CFIs is 

effectively met 

Depositary Presumed Liable for Loss of CFIs  

Depositary is liable to AIF or AIF investors for the loss by: 

– Depositary of any CFIs 

– Delegates of Depositary entrusted with CFIs 

AIFM is to have Documented Process of Ascertain Loss of 

CFI 

That process is to be readily available to Regulators 

Any Loss is to be Immediately Notified to AIF Investors 

by Durable Medium 

Delegate’s Safe-Keeping of Assets Function has to 

provide an adequate standard of protection 
Depositary applying the Required Standard has to at 

least: 

– assess the regulatory and legal framework, 
including country risk, custody risk and 

enforceability of Delegate’s contracts, in particular 

insolvency of the delegate 

– assess Delegate’s practice, procedures and internal 
controls are adequate to ensure high standard of 

care and protection of CFIs 

– assess whether Delegate’s financial strength and 
reputation are consistent with the delegated tasks, 

based on data from Delegate and other data, where 
available 

– ensure Delegate has operational and technological 
capabilities to perform delegated tasks with a 

satisfactory degree of protection and security 

– if Delegate’s law applicable in its insolvency may 
not respect segregation of assets Depositary has to 

immediately notify AIFM 

Depositary Delegation rules apply down through Custody 

Chain 

The requirements that Delegate MUST Segregate Assets and 

Enhanced Protection for Segregation of Assets apply mutatis 
mutandis when the Delegate had decided to delegate any of its 

Safe-Keeping functions to a sub-delegate (and so on down the 

Custody Chain) 

Non-Compliant Delegation if No Other Choice 

If the law of a third country requires CFIs are held in 

custody by a local custodian that would not be in 
compliance with No Re-Use Condition [L1 typo?] 

Depositary may delegate only to the extent: 

– required by law of third country; and 

– no local custodians meet [delegation requirements] 
Provided: 

– AIF investors prior to their investment are duly 
informed of the delegation due to applicable law; and 

– AIF or AIFM must instruct Depositary to delegate 
custody of relevant CFIs to that Delegate 

Such a custodian may delegate on its Safe-Keeping 

Functions, subject to same requirements. In that case 

Depositary Presumed Liable for Loss of CFIs rules will 

apply mutatis mutandis  
 

 

Due Diligence (DD) of Delegate 

Depositary has to implement and apply a documented DD 

procedure for selection and on-going monitoring of each 

Delegate.  

That procedure is to be reviewed regularly, at least once a 

year, and be available to regulators 

When is there a Loss of a CFI? 

Three Loss Conditions (any one will do): 

– A stated right of ownership of AIF is demonstrated not to be 
valid because it either ceased to exist or never existed 

– AIF has been definitively deprived of its right of ownership 
over the CFI 

– AIF is definitively unable to directly or indirectly dispose of 
the CFI 

No Loss where AIF is definitively deprived of its right of 

ownership, but CFI is substituted by or converted into another CFI 
It is irrelevant whether Loss Condition arises due to fraud, 

negligence or other intentional or unintentional behaviour.  

Depositary Exculpated from Liability in Limited 

Circumstances 

If ALL of the following conditions are met: 

– CFI Loss event is not the result of an act or omission of 
Depositary or any Delegate 

– Depositary could not have reasonably prevented the 
occurrence of the CFI Loss event despite adopting all 

precautions incumbent on a diligent depositary as 
reflected in common industry practice 

– despite rigorous  and comprehensive DD, Depositary 
would not have prevent the CFI Loss 

That last condition will ONLY be met if Depositary has 

ensured it and any Delegate have taken ALL following 

actions: 

– (i) establishing, (ii) implementing, (iii) applying (iv) 
maintaining structures and procedures and (v) insuring 

expertise that are adequate and proportionate to the nature 

and complexity of the AIF’s assets in order to identify in 
a timely manner and monitor on an on-going basis 

external events which may result in a CFI Loss (CFI Loss 

Mitigant Structures) 

– assessing on an on-going basis whether any of the events 
so identified presents a significant risk of CFI Loss (CFI 

Loss Risk Assessment) 

– inform AIFM of the significant CFI Loss risks identified 
and taking appropriate actions, if any, to prevent or 

mitigate potential CFI Loss, where actual or potential 

external events are believed to present significant CFI 

Loss risks 

Safe-Keeping of Assets Functions can be delegated 

ONLY if: 

– Delegation is not with intention of avoiding AIFMD 
requirements 

– Depositary can show an objective reason 

– Depositary has exercised all due skill, care and due 
diligence (the Required Standard) in selecting and 

appointing its delegate 

– Depositary keeps exercising the Required Standard 
in the periodic review and on-going monitoring of 

each Delegate and the delegation arrangements 
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AIFMD – ARTICLE 26 TO 30 –NON-LISTED COMPANIES AND ISSUERS 

 

Who is covered by the rules? 

AIFMs managing  AIFs that acquire control of ‘non-listed companies’ or ‘issuers’ (each as defined below): Specific disclosure and conduct rules apply (detailed below) to an AIFM where the control of a non-listed company or an issuer is acquired by: (i) a single AIF 

managed by the AIFM; (ii) multiple AIFs under an agreement aimed at acquiring control, managed by one AIFM; and (iii) multiple AIFMs co-operating on the basis of an agreement under which their AIFs jointly acquire control.  

 

AIFMs managing AIFs acquiring non-controlling participations of ‘non-listed companies’: Specific notification requirements apply to an AIFM vis-à-vis competent authorities where an AIF managed by an AIFM reaches, exceeds or falls below certain percentage 

thresholds in relation to voting rights in a non-listed company. These provisions do not apply in relation to non-controlling voting rights held in issuers. 

 

What’s a non-listed company?  

Companies, that have their registered office in the European Union, whose shares are not admitted to trading on a regulated market are caught by the definition of 'non-listed company'. Small and medium-sized enterprises and special purpose vehicles established to buy, hold 

or administer real estate are excluded. 

 

What’s an issuer? 

An issuer with registered office in the European Union whose shares are admitted for trading on a regulated market.  

 

What does ‘control’ mean? 

Non-listed companies: Acquiring, directly or indirectly, more than 50% of the voting rights of the company.  

Issuers: The level of voting control at which a mandatory offer is required under the rules of the Member State in which the issuer has its registered office. 

Specific Rules (2) Information Disclosure if Acquiring Control (applicable in respect of non-listed companies and issuers) 

 

Where an AIF acquires control of a non-listed company or an issuer, the AIFM is required to disclose the following information to the 

non-listed company/issuer, shareholders and competent authorities: 

- the identity of the AIFM; 

- the policy 'preventing and managing conflicts of interest' between the AIM, AIF and the company, including details of how any 

arrangements will be at 'arms length';  

- the policy on external and internal communications; 

- in relation to non-listed companies only, information relating to 'its intentions with regard to the future business of the company' and the 

likely impact on employment. This information only needs to be provided to the company and other shareholders. 

Member States may require such additional information to also be provided to the competent authority of the non-listed company. 

 

A similar best efforts obligation applies in relation to requiring the board of the non-listed company or issuer to disseminate the 

information. 

Specific Rules (3) Annual Report 

Provisions if Acquiring Control 

(applicable in respect of non-listed 

companies only) 

 

Where an AIF acquires control, the AIFM is 

required to either: (i) use best efforts to 

ensure the 'additional information' set out 

below is included in the annual report of the 

non-listed company and made available by 

the board to the employee representative (or 

the employees where no representative) 

within the national time limit for drawing up 

the report; or (ii) include 'additional 

information' in the annual report for each 

relevant AIF no later than 6 months 

following the end of the financial year (and 

in any event no later the date when the 

annual report of the non-listed company is 

required to be drawn up under national law). 

 

The additional information must include: 

- a fair review of the development of the 

company's business over the period covered 

by the annual report; 

- an indication of important events since the 

end of the financial year; 

- an indication of the company's likely future 

development;  

- prescribed details of acquisitions of own 

shares. 

Specific Rules (4) Asset Stripping if Acquiring Control 

(applicable in respect of non-listed companies and issuers) 

 

For 24 months following the acquisition of control by the relevant AIF, 

the AIFM must use its best efforts to prevent (and it is prohibited from 

voting in favour of or otherwise facilitating, supporting or instructing) 

any distribution, capital reduction, share redemption or acquisition of 

own shares relating to: 

 

(a) any distribution to shareholders by the company, where net assets 

are or would become lower than the amount of subscribed capital, plus 

undistributable reserves; 

(b) any distribution to shareholders by the company which would 

exceed the amount of the company's distributable profits at the end of 

the previous year (plus profits brought forward and distributable 

reserves), net of any losses and amount moved to undistributable 

reserves. 

(c) any acquisition by the company of its own shares (including shares 

previously acquired and held, and shares acquired on its behalf) if this 

would have the effect of reducing its net assets below the limit in (a). 

 

There are a number of limited exemptions for acquisitions of own 

shares and capital reductions. 

 

Although (a) and (b) only refer to 'distribution', the EU Commission has 

confirmed that it should be understood as generic and covering 

distributions, capital reductions, share redemptions or acquisition of 

own shares. 

 

The 24 month period starts to run from the date of first acquisition of 

control.  

Specific Rules (1) Notification (applicable in respect of non-listed companies only) 

 

Stake building 

(a) An AIFM must notify its home Member State competent authorities of the proportion of voting rights of the company held by an 

AIF that it manages when the proportion reaches, exceeds or falls below the thresholds of 10%, 20%, 30%, 50% and 75%.  

 

Control 

(b) Where an AIF acquires (whether individually or jointly) control, the AIFM is required to notify the company, the shareholders and 

its home Member State competent authorities of: (i) the level of voting control; (ii) the date it was acquired; and (iii) information 

concerning the conditions under which control was reached including details of any affiliated holdings. 

 

As part of notifying the company, the AIFM is required to use best efforts to ensure the board distribute this information to the 

employee representative (or employees where no representative) without undue delay.  

 

The notifications in (a) and (b) must be made as soon as possible but no later than ten working days following the date of acquisition or 

disposal which gives rise to the obligation. 
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 AIFMD ANNEX II – ESMA FINAL REMUNERATION GUIDELINES 

SLIDE I – SCOPE 

 

 

 

Which entities are 
covered? 

Non EU AIFMs– 
In Phase 1 only in 
scope if they market 
AIFs in the EEA. If 
so, during Phase 1 
not in full scope. 
Only certain 
disclosure 
requirements apply 
as part of the 
Annual Report. NB – 
need to consider 
position when a 
non-EU entity acts 
as delegate of an 
EU AIFM. See 
‘Delegates of EU 
AIFMs’. 

Delegates of EU AIFMs 
Where portfolio and/or risk 
managment activities are 
delegated, then indirectly 
covered as AIFM must 
ensure that: 
– entities to which 

activities are delegated 
are subject to regulatory 
requirements that are 
equally as effective as 
those under the 
Guidelines, or 

– contractual 
arrangements are put in 
place with the delegates 
to ensure there is no 
circumvention of the 
Guidelines (must cover 
payments to delegate’s 
Identified Staff). 

In-scope AIFMs must have 
remuneration policies and practices in 
accordance with the Principles set out 

in Annex II L1, see Art. 13 L1 (see 

Principles) 

ESMA Remuneration Guidelines (the 
Guidelines) are guidelines that AIFMs 
should follow to ensure compliance 

with Annex II L1 

What type of 
remuneration is covered? 

Remuneration consists of 
(a) all form of payments or 

benefits paid by AIFM, 
(b) any amount paid by AIF itself, 

including carried interest, and 
(c) any transfer of units or shares 

of AIF,  
 in each case, in exchange for 

professional services rendered 
by Identified Staff. 

"Not Remuneration" for purpose of 
Guidelines and Annex II L1: 

Dividends/distributions to 
Owners of AIFM 
– Not covered unless material 

outcome of such payment of such 
dividends results in circumvention 
of remuneration rules.  

Co-investment: 
Any payment by AIF which consists 
of a pro rata return on any 
investment made by Identified Staff 
into the AIF is not covered provided 
investment consists in an actual 
disbursement by the relevant 
Identified Staff. 

What categories of staff 
are covered? 

See definition of carried 
interest in Art 4.1(d) L1: 
a share in the profits of the 
AIF accrued to the AIFM as 
compensation for the 
management of the AIF and 
excluding any share in the 
profits of the AIF accrued to 
the AIFM as a return on any 
investment by the AIFM into 
the AIF. 

Guidelines also capture 
payments by AIFs to carried 
interest vehicles. 

– Loans granted by AIFM 
to staff members to make 
co-investment are not 
investments for purpose 
of exemption unless 
loans repaid at time the 
return is paid. 

– AIFMs must make 
distinction in treatment of 
AIFs payments that cover 
both carried interest and 
co-investment returns. 

Identified Staff: 
– categories of staff whose 

professional activities have 
material impact on AIFM's risk 
profile or risk profile of AIFs it 
manages 

– also includes relevant staff and 
delegatees to which risk and/or 
portfolio management have been 
delegated 

Categories of Staff: 
Presumption that certain 
categories of staff will be 
"Identified Staff": 
– executive/non-executive 

members of governing body of 
AIFM 

– senior management 
– control functions (risk 

management, compliance, 
internal audit and similar 
functions) 

– staff responsible for heading 
portfolio management, 
administration, marketing, 
human resources 

– other risk takers that can exert 
material influence either 
individually or as members of a 
group 

– can be rebutted by 
demonstrating that they have no 
material influence on AIFM/AIF 
risk profile(s) 

 

Other persons: 
In addition to above 
other persons whose 
total remuneration take 
them in same 
remuneration bracket as 
senior managers and 
risk takers should be 
treated as Identified 
Staff if they have 
material impact on risk 
profile of AIFM/AIFs 
 

An AIFM must identify 
Identified Staff in 
accordance with  the 
Guidelines and any 
further guidelines 
provided by its national 
regulators. 

"Material Influence" 
AIFM to define 
materiality but may 
include an assessment 
whether the person or 
group could have 
significant impact on 
AIFM's results/balance 
sheet or performance 
of AIFs. 

EU AIFMs– 
The 
Principles 
and the 
Guidelines 
apply if in 
scope of 
AIFMD. 

NB – According to the 
Guidelines, certain of the 
principles set out in Annex II 
L1 apply to AIFM wide rather 
than to Identified Staff only. 
Others apply to Identified Staff 
only but AIFM wide application 
is encouraged by ESMA. Also 

see Slide III.  
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AIFMD-ESMA FINAL REMUNERATION GUIDELINES 

SLIDE II – SPECIFIC GUIDELINES 

 

 

 

Proportionality 

General:  

AIFMs are to comply with 
the Principles in a way and 
to extent that is appropriate 
to their size, internal 
organisation and nature, 
scope and complexity of 
their activities.  
See Annex II L1 
 

Disapplication: 

Only certain Principles 
under Annex II L1 may be 
disapplied completely in 
respect of an AIFM on 
account of proportionality: 
– Payout process – 

Principles (m), (n), (o) 
of Annex II covering 
variable remuneration 
may be disapplied. NB 
the specific numerical 
criteria in Principles 
(m) and (n) may only 
be disapplied in 
entirety and not in 
part. 

– Remuneration 
Committee – see 

paragraph 3 of  
Annex II L1 

AIFMs must be able to 
explain rationale of any 
disapplication to 
competent authorities on 
request. 
Also see Slide III 

 

Categories of Staff: 

Proportionality also has a bearing on how AIFM 
identifies Identified Staff subject to Annex II L1 and 
application of remuneration policies to such 
Identified Staff. Additional non-exhaustive elements 
to be taken into account include:  
– Size of obligations a risk taker may enter into on 

behalf of AIFM.  
– Size of group of persons who have only 

collectively a material impact on risk profile of 
AIFM. 

– Structure of remuneration of staff members, in 
particular amount of variable remuneration 
received and percentage of variable 
remuneration over fixed remuneration. 

 

Criteria for determining proportionate 
application of the Principles in Annex II L1:  

 
a) Size: need to consider value of AIFM capital, AUM, 

liabilities and risk exposure of AIFM/AIFs, number of 
staff, branches or subsidiaries of AIFM. 

b) Internal organisation: consider legal structure of 
AIFM/AIFs, complexity of internal 
governance/structure of AIFM, listing on regulated 
markets of AIFM/AIFs. 

c) Nature, scope, complexity of activities: consider  risk 
profiles of business activities, including type of 
authorised activity, type of investment policies and 
strategies of AIFs, whether business is of cross-
border nature, any additional management of 
UCITS. 

 
Proportionality should be accessed on combination of all 
the above criteria. These criteria are not exhaustive. 

Group AIFMs 

Where AIFM is a part of a 
banking, insurance, investment 
group or financial 
conglomerate where other 
group entities are subject to 
other sectoral remuneration 
requirements, compliance by 
AIFM of the remuneration 
principles under AIFMD 
ensures compliance of the 
group for AIFMD purposes.  

NB where AIFM's group 
members engage in activities 
that bring any identified staff 
into scope of other 
remuneration regimes (e.g. 
CRD), remuneration must be 
established pro rata and each 

regime applies to the relevant 
pro rata share of remuneration.  

Financial Situation 

In order to meet AIFM’s 
obligations under Art 9 L1, 
(own funds) an AIFM may 
need to (a) reduce variable 
remuneration pay in a given 
financial year and (b) apply 
ex-post performance 
adjustment measures (such 
as malus or clawback 
arrangements). 

Disclosure 

Internal disclosure: 

Remuneration policy of the AIFM to be accessible 
to all staff members of AIFM. 
Internal disclosure should disclose at least the 
details which are disclosed externally (see below). 
Depending on the size, internal organisation and 
the nature, scope and complexity of the activities 
of AIFM, the information listed a) to e) may be 
disclosed to staff members. 
 
Staff members to know in advance the criteria that 
will be used to determine their remuneration. 
Appraisal process to be properly documented and 
transparent to member of staff concerned. 
Confidential quantitative aspects of remuneration 
of staff members not to be subject to internal 
disclosure. 

Governance 

The guidelines mainly cover a 
wide variety of governance 
matters.  
See separate slide 

Annual report – Article 22 of the Directive 

For EU AIF and any AIF marketed in the EU, 
 the AIFM needs to make available an annual 
report no later than 6 months after the end of  
the financial year. 
-  to be provided to investors on request  
-  to be made available to competent 

 authorities. 
Annual report to include (among others): 
-  Total amount of remuneration incl split 

 between fixed and variable 
 remuneration; 

-  Aggregate amount of remuneration 
broken down between senior 
management and members of staff 
whose actions have a material impact on 
risk profile of the AIF. 

External disclosure: 

The following information should be disclosed in 
remuneration policy statement, annual report (periodic 
disclosure) or other means of disclosure (the "Disclosure 
Report"): 

a) decision making process for determining the 
 remuneration policy, incl composition/mandate of 
 RemCo, name of external consultant if used for the 
 remuneration policy and role of stakeholders; 
b)  linkage between pay and performance; 
c)  criteria used for performance measurement and risk 
 adjustment; 
d)  performance criteria on which the entitlement to shares, 
 options or variable components of remuneration is 
 based; and  
e)  main parameters and rationale for any annual bonus 
 scheme and any other non-cash benefits 
Disclosure of the above information is made on a 
proportionate basis. Small or non-complex AIFMs/AIFs 
should only be expected to provide some qualitative 
information and very basic qualitative information where 
appropriate – i.e. small or non complex AIFMs/AIFs may not 
need to disclose (a) to (e). 
Quantitative (financial) and qualitative (non-financial) criteria 
(see Slide V) used for assessing individual performance to 
be disclosed in Disclosure Report. 
Disclosure is clear, easily understandable and accessible. 
Disclosure report is (i) published at least annually and as 
soon as practicable after information becomes available and 
(ii) produced and owned by management body.  
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AIFMD-ESMA FINAL REMUNERATION GUIDELINES 

SLIDE III – ANNEX II PRINCIPLES 

 

Annex II L1 - The Principles Scope 

Possible 

disapplication of 

the requirement 

based on 

proportionality 

Par. 1 (a) The remuneration policy is consistent with and promotes sound and effective risk management and does not encourage risk-taking which is inconsistent with the risk profiles, rules or instruments of incorporation of the 

AIFs they manage; 

Only to the identified staff, but AIFM-wide strongly 

recommended and AIFMs, if required, should be able to 

demonstrate why they applied the requirement to the 

identified staff only 

No 

Par. 1 (b) The remuneration policy is in line with the business strategy, objectives, values and interests of the AIFM and the AIFs it manages or the investors of such AIFs, and includes measures to avoid conflicts of interest; Paragraphs 78 – 81 of the Guidelines → Only to the 

identified staff, but AIFM-wide strongly recommended 

and AIFMs, if required, should be able to demonstrate 

why they applied the requirement to the identified staff 

only 

No 

  Paragraphs 38 51 of the Guidelines → AIFM-wide 

obligatory 

 

Par. 1 (c) The management body of the AIFM, in its supervisory function, adopts and periodically reviews the general principles of the remuneration policy and is responsible for its implementation; AIFM-wide obligatory No 

Par. 1 (d) The implementation of the remuneration policy is, at least annually, subject to central and independent internal review for compliance with policies and procedures for remuneration adopted by the management body in 

its supervisory function; 

AIFM-wide obligatory No 

Par. 1 (e) Staff engaged in control functions are compensated in accordance with the achievement of the objectives linked to their functions, independent of the performance of the business areas they control; AIFM-wide obligatory No 

Par. 1 (f) The remuneration of the senior officers in the risk management and compliance functions is directly overseen by the remuneration committee; AIFM-wide obligatory No 

Par. 1 (g) Where remuneration is performance related, the total amount of remuneration is based on a combination of the assessment of the performance of the individual and of the business unit or AIF concerned and of the 

overall results of the AIFM, and when assessing individual performance, financial as well as non-financial criteria are taken into account; 

Only to the identified staff, but AIFM-wide strongly 

recommended 

No 

Par. 1 (h) The assessment of performance is set in a multi-year framework appropriate to the life-cycle of the AIFs managed by the AIFM in order to ensure that the assessment process is based on longer term performance and 

that the actual payment of performance-based components of remuneration is spread over a period which takes account of the redemption policy of the AIFs it manages and their investment risks; 

Only to the identified staff, but voluntary AIFM-wide 

application is always possible 

No 

Par. 1 (i) Guaranteed variable remuneration is exceptional, occurs only in the context of hiring new staff and is limited to the first year; AIFM-wide obligatory No 

Par. 1 (j) Fixed and variable components of total remuneration are appropriately balanced and the fixed component represents a sufficiently high proportion of the total remuneration to allow the operation of a fully flexible 

policy, on variable remuneration components, including the possibility to pay no variable remuneration component; 

Only to the identified staff, but AIFM-wide strongly 

recommended 

No 

Par. 1 (k) Payments related to the early termination of a contract reflect performance achieved over time and are designed in a way that does not reward failure; Only to the identified staff, but AIFM-wide strongly 

recommended and AIFMs, if required, should be able to 

demonstrate why they applied the requirement to the 

identified staff only 

No 

Par. 1 (l) The measurement of performance used to calculate variable remuneration components or pools of variable remuneration components includes a comprehensive adjustment mechanism to integrate all relevant types of 

current and future risks; 

Only to the identified staff, but AIFM-wide strongly 

recommended 

No 

Par. 1 (m) Subject to the legal structure of the AIF and its rules or instruments of incorporation, a substantial portion, and in any event at least 50 % of any variable remuneration consists of units or shares of the AIF concerned, or 

equivalent ownership interests, or share-linked instruments or equivalent non-cash instruments, unless the management of AIFs accounts for less than 50 % of the total portfolio managed by the AIFM, in which case the 

minimum of 50 % does not apply. 

Only to the identified staff, but voluntary AIFM-wide 

application is always possible 

Yes 

 The instruments referred to in this point shall be subject to an appropriate retention policy designed to align incentives with the interests of the AIFM and the AIFs it manages and the investors of such AIFs. Member 

States or their competent authorities may place restrictions on the types and designs of those instruments or ban certain instruments as appropriate. This point shall be applied to both the portion of the variable 

remuneration component deferred in line with point (n) and the portion of the variable remuneration component not deferred; 

 

Par. 1 (n) A substantial portion, and in any event at least 40 %, of the variable remuneration component, is deferred over a period which is appropriate in view of the life cycle and redemption policy of the AIF concerned and is 

correctly aligned with the nature of the risks of the AIF in question. 

Only to the identified staff, but voluntary AIFM-wide 

application is always possible 

Yes 

 The period referred to in this point shall be at least 3 to 5 years unless the life cycle of the AIF concerned is shorter; remuneration payable under deferral arrangements vests no faster than on a pro-rata basis; in the case 

of a variable remuneration component of a particularly high amount, at least 60 % of the amount is deferred; 

 

Par. 1 (o) The variable remuneration, including the deferred portion, is paid or vests only if it is sustainable according to the financial situation of the AIFM as a whole, and justified according to the performance of the business 

unit, the AIF and the individual concerned. 

Only to the identified staff, but voluntary AIFM-wide 

application is always possible 

Yes 

 The total variable remuneration shall generally be considerably contracted where subdued or negative financial performance of the AIFM or of the AIF concerned occurs, taking into account both current compensation 

and reductions in payouts of amounts previously earned, including through malus or clawback arrangements; 

  

Par. 1 (p) The pension policy is in line with the business strategy, objectives, values and long-term interests of the AIFM and the AIFs it manages. Only to the identified staff, but AIFM-wide strongly 

recommended and AIFMs, if required, should be able to 

demonstrate why they applied the requirement to the 

identified staff only 

No 

 If the employee leaves the AIFM before retirement, discretionary pension benefits shall be held by the AIFM for a period of 5 years in the form of instruments defined in point (m). In the case of an employee reaching 

retirement, discretionary pension benefits shall be paid to the employee in the form of instruments defined in point (m), subject to a 5 year retention period; 

 

Par. 1 (q) Staff are required to undertake not to use personal hedging strategies or remuneration and liability-related insurance to undermine the risk alignment effects embedded in their remuneration arrangements; Only to the identified staff, but AIFM-wide strongly 

recommended and AIFMs, if required, should be able to 

demonstrate why they applied the requirement to the 

identified staff only 

No 

Par. 1 (r) Variable remuneration is not paid through vehicles or methods that facilitate the avoidance of the requirements of the Directive. AIFM-wide obligatory No 

Par. 2 The principles set out in paragraph 1 shall apply to remuneration of any type paid by the AIFM, to any amount paid directly by the AIF itself, including carried interest, and to any transfer of units or shares of the AIF, 

made to the benefits of those categories of staff, including senior management, risk takers, control functions and any employee receiving total remuneration that takes them into the same remuneration bracket as senior 

management and risk takers, whose professional activities have a material impact on their risk profile or the risk profiles of the AIF that they manage. 

AIFM-wide obligatory No 

Par. 3 AIFMs that are significant in terms of their size or the size of the AIFs they manage, their internal organisation and the nature, the scope and the complexity of their activities shall establish a remuneration committee. 

The remuneration committee shall be constituted in a way that enables it to exercise competent and independent judgment on remuneration policies and practices and the incentives created for managing risk. 

AIFM-wide obligatory Yes 

 The remuneration committee shall be responsible for the preparation of decisions regarding remuneration, including those which have implications for the risk and risk management of the AIFM or the AIF concerned 

and which are to be taken by the management body in its supervisory function. The remuneration committee shall be chaired by a member of the management body who does not perform any executive functions in the 

AIFM concerned. The members of the remuneration committee shall be members of the management body who do not perform any executive functions in the AIFM concerned. 

  



 

 

These slides represent an overview of key areas covered by the AIFMD.  They are based on the L1 Directive and the L2 Regulation as well as ESMA consultation papers and guidance published to date.  ESMA may issue further guidance on key 

aspects of the AIFMD which may require further updates to the information set out herein.  Relevant local jurisdiction implementing legislation and national regulator guidance, where applicable, must be checked.  Nothing in these slides constitutes 

legal advice.  
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SLIDE IV – GOVERNANCE 

 

Composition of RemCo

-To comprise members of supervisory function 

who do not perform executive functions.

-Majority of members should be independent.

-Chairperson should be an independent, non-

executive member.

-Appropriate number of members to have 

sufficient expertise and professional experience 

concerning risk management and control 

activities with respect to alignment of 

remuneration structure to AIFMs’ risk and capital 

profiles.

-Should seek expert advice internally and 

externally. CEO not to take part in RemCo

meetings on CEO pay.

Role of RemCo

-Recommendations to Supervisory Function regarding 

remuneration of management body and highest paid staff 

members.

-Support Supervisory Function in design of remuneration 

policy.

-Access to advice independent of advice provided to or by 

senior management.

-Review of appointment of external consultants. 

-Oversee remuneration system’s design and operation.

-Assess mechanisms adopted to ensure that remuneration 

system properly takes into account types of risks and liquidty

and assets under management and that overall remuneration 

policy consistent with strategy, objectives, values and interests 

of AIFM and AIFs and AIFs’ investors.

-Stress testing. 

Remuneration 

Policy/Supervisory 

Function

Approval and Oversight of 

Remuneration Policy

Approval and oversight of remuneration 

policy should be a responsibility of the 

Supervisory Function.  Input from all 

corporate functions (i.e. risk management, 

compliance, HR, strategic planning) to be 

taken into account.

Remuneration policy not to be primarily 

controlled by executive members of the 

Supervisory Function. 

Procedures to determine remuneration to 

be clear, well defined and internally 

transparent. Need for proper 

documentation. 

Remuneration policy must: 

− be in line with business strategy, 

objectives, values and interests of AIFM. 

− not encourage excessive risk taking 

as compare to investment policies of

AIFs. 

− enable AIFM to align interests of AIFs

and investors with identified staff and 

to achieve and maintain a sound 

financial situation. 

In design and implementation of policy 

must take into account distinction between 

operating and control, functions, skills and 

independence requirements of members of 

management body, role performed by 

internal committees, conflicts of interests, 

internal reporting system and related 

parties’ transactions rules. 

Remuneration of Management Body 

and Supervisory Function. 

─ Management Body: depending of 

size, internal organisation, nature 

and complexity of AIFM activities, 

supervisory function should 

determine management body 

remuneration and specifically 

approve remuneration of senior 

executives and highest paid staff 

members.

─ Supervisory Function: may be 

appropriate to be compensated by 

fixed remuneration only.  Any 

incentive based mechanisms must 

be tailored to monitor and control 

tasks.  If instruments granted must 

be subject to retention obligations.

Shareholder Approval

Approval of AIFMs remuneration 

policy may be passed to AIFM 

shareholders meeting. 

“Supervisory Function”: 

─ The persons/body 

responsible for supervision of 

AIFM senior management and 

for assessment and review of 

possession policy, processes, 

policies and procedure put in 

place to comply with AIFMD. 

─ If AIFM does not have a 

separate supervisory 

function, then it should be 

exercised by a member or 

members of the management 

and body of AIFM (i.e. its 

governing body). 

Review of implementation of 

Remuneration Policy

─ Must be on an annual basis.

─ Review is responsibility of the 

supervisory function but internal 

control 

functions to be closely involved.

─ Review must assess whether 

policy operates as intended and 

whether it is compliant with 

national and international 

regulations, principles and 

standards. 

─ Application of proportionality 

may allow smaller and less 

complex AIFMs to outsource 

review but supervisory function 

will remain responsible for 

review. 

Remuneration Committee

When does a RemCo need to be established?

AIFMs that are significant in terms of  (1) their size or the size of the 

AIFs they manage, (2) their internal organization and (3) nature, scope 

and complexity  of their activities must set up a Remuneration 

Committee (RemCo), see the Principles in paragraph 3 of Annex II L1.

Significant AIFMs

RemCo must be established when an AIFM is significant – need to 

determine significance of AIFM by reference to factors (1), (2), and (3), 

above. An AIFM which is significant only with respect to one or two of 

the factors should not be required to set up a RemCo.

Elements to consider in assessing significance (non-exhaustive):

-Whether AIFM is listed.

-Legal structure of AIFM.

-Number of employees.

-AUM.

-Whether AIFM is also a UCITS management company.

-Whether providing ancillary services under Art. 6.4 L1.

Examples of AIFMs that may not need to establish a RemCo:

“Small AIFMs”

-AIFMs with collective AIF portfolio value of EUR1.25 billion or less and 

that have 50 or less employees

“Group AIFMs”

-AIFMs which are part of banking, insurance, investment groups or 

financial conglomerates where an entity has set up a Group RemCo

which performs role for whole group and rules governing the Group 

RemCo are equivalent to rules in the Guidelines and compliance of the

AIFM with rules in the Guidelines is checked. 

Good practice

Setting up a RemCo should always at least be considered, even if it is 

not required under the Principles in paragraph 3 of Annex II L1, as a 

matter of good practice.  

Reporting lines for RemCo

-Must have unfettered access to data and information 

concerning decision making process of Supervisory 

Function.

-Must have unfettered access to information and data 

from Risk Management and other Control Functions.

-Must ensure proper involvement of internal control 

and other competent functions and collaborate with 

other committees that may have an impact on 

remuneration policy.

-Must provide adequate information to the Supervisory 

Function and where appropriate to shareholders of 

AIFM about activities performed.

Control Functions

Role of Control Functions

-Active role in design, oversight and review of remuneration policy.

-Assist in determining overall remuneration strategy of AIFM having 

regard to promotion of effective risk management.

-Risk Management Function to assess how variable remuneration 

structure affects risk profile of AIFM.

-Compliance Function to analyse how remuneration structure affects 

compliance with legislation, regulations and internal policies.

-Internal Audit Function to carry out periodic audit of design, 

implementation and effect of remuneration policies.

“Control Functions”:

risk management, compliance, 

internal audit and similar functions 

but not senior management

Remuneration of Control Functions

-Remuneration level to allow AIFM to employ qualified and experienced 

personnel.

-If remuneration is variable, must be based on function-specific 

objectives and not solely on AIFM performance.

-Remuneration structure must not compromise independence or create 

conflicts in advisory role to other functions and to RemCo.

-If AIFM required to have a RemCo, remuneration for control function 

heads to be overseen by RemCo. If AIFM not required to have a 

RemCo then remuneration of control function heads to be overseen by 

Supervisory Function.

-Need to avoid undue influence of other business areas over 

remuneration of control function staff, in particular where such staff 

embedded in other business areas.

-Control functions must not be placed in positions where decision

making are directly linked to level of their performance based 

remuneration.

Composition of RemCo

-To comprise members of supervisory function 

who do not perform executive functions.

-Majority of members should be independent.

-Chairperson should be an independent, non-

executive member.

-Appropriate number of members to have 

sufficient expertise and professional experience 

concerning risk management and control 

activities with respect to alignment of 

remuneration structure to AIFMs’ risk and capital 

profiles.

-Should seek expert advice internally and 

externally. CEO not to take part in RemCo

meetings on CEO pay.

Role of RemCo

-Recommendations to Supervisory Function regarding 

remuneration of management body and highest paid staff 

members.

-Support Supervisory Function in design of remuneration 

policy.

-Access to advice independent of advice provided to or by 

senior management.

-Review of appointment of external consultants. 

-Oversee remuneration system’s design and operation.

-Assess mechanisms adopted to ensure that remuneration 

system properly takes into account types of risks and liquidty

and assets under management and that overall remuneration 

policy consistent with strategy, objectives, values and interests 

of AIFM and AIFs and AIFs’ investors.

-Stress testing. 

Remuneration 

Policy/Supervisory 

Function

Approval and Oversight of 

Remuneration Policy

Approval and oversight of remuneration 

policy should be a responsibility of the 

Supervisory Function.  Input from all 

corporate functions (i.e. risk management, 

compliance, HR, strategic planning) to be 

taken into account.

Remuneration policy not to be primarily 

controlled by executive members of the 

Supervisory Function. 

Procedures to determine remuneration to 

be clear, well defined and internally 

transparent. Need for proper 

documentation. 

Remuneration policy must: 

− be in line with business strategy, 

objectives, values and interests of AIFM. 

− not encourage excessive risk taking 

as compare to investment policies of

AIFs. 

− enable AIFM to align interests of AIFs

and investors with identified staff and 

to achieve and maintain a sound 

financial situation. 

In design and implementation of policy 

must take into account distinction between 

operating and control, functions, skills and 

independence requirements of members of 

management body, role performed by 

internal committees, conflicts of interests, 

internal reporting system and related 

parties’ transactions rules. 

Remuneration of Management Body 

and Supervisory Function. 

─ Management Body: depending of 

size, internal organisation, nature 

and complexity of AIFM activities, 

supervisory function should 

determine management body 

remuneration and specifically 

approve remuneration of senior 

executives and highest paid staff 

members.

─ Supervisory Function: may be 

appropriate to be compensated by 

fixed remuneration only.  Any 

incentive based mechanisms must 

be tailored to monitor and control 

tasks.  If instruments granted must 

be subject to retention obligations.

Shareholder Approval

Approval of AIFMs remuneration 

policy may be passed to AIFM 

shareholders meeting. 

“Supervisory Function”: 

─ The persons/body 

responsible for supervision of 

AIFM senior management and 

for assessment and review of 

possession policy, processes, 

policies and procedure put in 

place to comply with AIFMD. 

─ If AIFM does not have a 

separate supervisory 

function, then it should be 

exercised by a member or 

members of the management 

and body of AIFM (i.e. its 

governing body). 

Review of implementation of 

Remuneration Policy

─ Must be on an annual basis.

─ Review is responsibility of the 

supervisory function but internal 

control 

functions to be closely involved.

─ Review must assess whether 

policy operates as intended and 

whether it is compliant with 

national and international 

regulations, principles and 

standards. 

─ Application of proportionality 

may allow smaller and less 

complex AIFMs to outsource 

review but supervisory function 

will remain responsible for 

review. 

Remuneration Committee

When does a RemCo need to be established?

AIFMs that are significant in terms of  (1) their size or the size of the 

AIFs they manage, (2) their internal organization and (3) nature, scope 

and complexity  of their activities must set up a Remuneration 

Committee (RemCo), see the Principles in paragraph 3 of Annex II L1.

Significant AIFMs

RemCo must be established when an AIFM is significant – need to 

determine significance of AIFM by reference to factors (1), (2), and (3), 

above. An AIFM which is significant only with respect to one or two of 

the factors should not be required to set up a RemCo.

Elements to consider in assessing significance (non-exhaustive):

-Whether AIFM is listed.

-Legal structure of AIFM.

-Number of employees.

-AUM.

-Whether AIFM is also a UCITS management company.

-Whether providing ancillary services under Art. 6.4 L1.

Examples of AIFMs that may not need to establish a RemCo:

“Small AIFMs”

-AIFMs with collective AIF portfolio value of EUR1.25 billion or less and 

that have 50 or less employees

“Group AIFMs”

-AIFMs which are part of banking, insurance, investment groups or 

financial conglomerates where an entity has set up a Group RemCo

which performs role for whole group and rules governing the Group 

RemCo are equivalent to rules in the Guidelines and compliance of the

AIFM with rules in the Guidelines is checked. 

Good practice

Setting up a RemCo should always at least be considered, even if it is 

not required under the Principles in paragraph 3 of Annex II L1, as a 

matter of good practice.  

Reporting lines for RemCo

-Must have unfettered access to data and information 

concerning decision making process of Supervisory 

Function.

-Must have unfettered access to information and data 

from Risk Management and other Control Functions.

-Must ensure proper involvement of internal control 

and other competent functions and collaborate with 

other committees that may have an impact on 

remuneration policy.

-Must provide adequate information to the Supervisory 

Function and where appropriate to shareholders of 

AIFM about activities performed.

Control Functions

Role of Control Functions

-Active role in design, oversight and review of remuneration policy.

-Assist in determining overall remuneration strategy of AIFM having 

regard to promotion of effective risk management.

-Risk Management Function to assess how variable remuneration 

structure affects risk profile of AIFM.

-Compliance Function to analyse how remuneration structure affects 

compliance with legislation, regulations and internal policies.

-Internal Audit Function to carry out periodic audit of design, 

implementation and effect of remuneration policies.

“Control Functions”:

risk management, compliance, 

internal audit and similar functions 

but not senior management

Remuneration of Control Functions

-Remuneration level to allow AIFM to employ qualified and experienced 

personnel.

-If remuneration is variable, must be based on function-specific 

objectives and not solely on AIFM performance.

-Remuneration structure must not compromise independence or create 

conflicts in advisory role to other functions and to RemCo.

-If AIFM required to have a RemCo, remuneration for control function 

heads to be overseen by RemCo. If AIFM not required to have a 

RemCo then remuneration of control function heads to be overseen by 

Supervisory Function.

-Need to avoid undue influence of other business areas over 

remuneration of control function staff, in particular where such staff 

embedded in other business areas.

-Control functions must not be placed in positions where decision

making are directly linked to level of their performance based 

remuneration.



 

 

These slides represent an overview of key areas covered by the AIFMD.  They are based on the L1 Directive and the L2 Regulation as well as ESMA consultation papers and guidance published to date.  ESMA may issue further guidance on key 

aspects of the AIFMD which may require further updates to the information set out herein.  Relevant local jurisdiction implementing legislation and national regulator guidance, where applicable, must be checked.  Nothing in these slides constitutes 

legal advice.  
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SLIDE V – RISK ALIGNMENT 

 

 Risk Alignment 

Specific Requirements

Risk measurement:

All risks need to be taken into account – AIFM to use the same 

risk measurement methods as used in risk management policy 

but also (i) risks arising from additional management of UCITS, 

portfolio management services, investment advice, safe 

keeping and administration services or reception and 

transmission of orders and (ii) the potential professional liability 

risks that AIFM covers through additional own funds or 

professional indemnity insurance.

Award Process

Risk adjustment criteria in the award process to take 

into account risks or stressed conditions.  AIFM to look 

at what level they can risk adjust ex-ante variable 

remuneration calculations quantitatively and 

qualitatively.

Quantitative ex-ante risk adjustment: based on net 

revenue including all direct and indirect costs.

Qualitative ex-ante risk adjustment: applies at AIFM 

wide, business unit remuneration pools and individual 

levels. May include risk and control consideration e.g. 

compliance breaches, risk limits etc.

Ex-post risk adjustment 

After initial variable remuneration component has been awarded and upfront part already paid, AIFM may adjust 

(reduce) the rest of variable remuneration. Remuneration adjusted by way of malus/ clawback clause – always 

performance-related. Clawback typically operate in case of established fraud or misleading information.

Implicit adjustments will apply to variable remuneration in the form of instruments. The evolution of the NAV of the 

AIF or evolution of share price should not be a sufficient ex-post risk adjustment.

Market price of instruments can go up but in no circumstances can explicit ex-post  risk adjustment for both cash 

and instruments lead to an increase of deferred part.

Risk Alignment 

General

Application

-Must apply general requirements on 

risk alignment to remuneration 

packages of Identified Staff.

-Voluntary AIFM wide application is 

“strongly recommended”. 

-If applying to Identified Staff only, 

must be able to demonstrate reason 

for doing so to competent authorities.

General principles

- AIFM must ensure 

remuneration systems well 

designed and implemented.

- Consider how remuneration 

contributes to prevention of 

excessive risk taking, efficiency 

of AIFM and AIFs.

- Consider conservative 

valuation models emphasis on 

deferral and ex post risk 

adjustment mechanisms.

- Connect risk management 

elements to remuneration policy.

Pension Policy

- Part of the remuneration policy.

-To be aligned with long term 

interests of AIFM and AIF.

-Discretionary pension benefits as 

part of variable remuneration, 

there must be consideration of the 

economic situation of AIFM or 

AIFs managed by relevant staff 

member and where legally 

possible discretionary pension 

benefits to be paid in instruments.

- At retirement discretionary 

pension benefits should be 

subject to a five year retention 

period.

If staff member leaves before 

retirement, discretionary pension 

benefit should only vest five years 

later and be subject to 

performance assessment and ex 

post risk assessment.

Severance Pay

- No “golden parachute” arrangements that are not 

able to be ex-poste and risk adjusted.

- AIFMs to set up framework in which severance pay 

is determined and approved, in line with AIFM’s

general governance structure for employment –

framework to ensure no reward for failure.

- Must be able to explain to competent authorities  

criteria used to determine severance pay.

- Good practice to defer any outstanding variable 

payments or long term incentive plans in line with 

original deferral schemes.

Personal Hedging

- AIFM staff should not engage 

in personal hedging/buy 

insurance to protect them from 

downward adjustment in 

remuneration. 

- This does not prohibit 

insurance designed to cover 

personal payments (healthcare, 

health related mortgage 

coverage).

- Also applies to deferred and 

retained variable remuneration.

Application

- Must apply specific requirements on 

risk alignment to remuneration 

packages of Identified Staff.

- May also consider AIFM wide 

application or at least a “broader than 

strictly necessary” application.

- Annex II of the guidelines indicates 

certain principle for which AIFM wide 

application is strongly recommended.  

Also see Slide III. 

Full Flexibility on variable 

remuneration

- Fully flexible policy on variable 

remuneration means that it can go 

down to zero.

- Also means that fixed 

remuneration should be sufficiently 

high in line with education, 

seniority, expertise required, 

constraints and job experience, 

business sector and region.

Risk Alignment – variable remuneration

Process:

- Performance and risk measurement

Risk alignment is achieved by using risk adjusted 

performance criteria or adjusting performance measures for 

risk awards.

Consider the objective of AIFM, the unit, the staff and 

investment strategy of the AIFs – objectives from the 

business plan. Right to receive variable remuneration is 

awarded at the end of the accrual period or during the 

accrual period of 1 year minimum. A proper performance 

process links remuneration with strategy of AIFs and 

business plan or objectives of AIFM (if any).

- Award process: after accrual period, performance 

assessment is translate into pools of variable remuneration. 

Need to adjust remuneration for potential adverse 

developments in the future – "ex-ante risk adjustment".

- Payout: Variable remuneration to be partly paid upfront 

(short term – paid at end of accrual period) and partly 

deferred (long term – paid during and after the deferral 

period). Reward staff for sustainability of performance in the 

long term. Need to align variable remuneration to risks and 

errors that appeared since the award – "ex-post risk 

adjustment".

Common requirements:

- Time horizon: When assessing risk and performance, take 

into account both current and future risks taken by staff, unit,

AIF or AIFM. 

- Align the horizon of risk and performance measurement with 

life cycle and redemption policy of the AIF – this implies 

accrual period and payout periods covering appropriate period 

in total. NB: prudent to have multi-year accrual periods.

- Amount of variable remuneration to be determined by 

individual performance, performance of the business line or 

AIF and performance of AIFM – e.g. for senior executives look 

at the performance of AIF or AIFM, for manager of business 

unit consider performance/ risk of that unit.

- Quantitative and qualitative measures should be used as part 

of risk alignment process.

- Judgemental measures – when used, the following should be 

in place: clearly written policy outlining parameters and key 

consideration for judgement; documentation of the final 

decision re risk/ performance adjustments; involvement of 

control functions experts; appropriate approvals of 

management body, supervisory function or RemCo; personal 

incentive consideration (scorecards). 

AIFM to be able to provide to competent authority detailed 

information if using judgemental measures leads to a 

significantly different outcome.

Performance measurement:

AIFM should use both quantitative

(financial) and qualitative (non 

financial) criteria for assessing 

individual performance – use of both 

will depend on task and responsibility 

of staff and will be specified and 

clearly documented. 

Quantitative measures cover long 

enough period to properly capture the 

risk of staff's actions – e.g. for asset 

managers by reference to IRR, 

EBITDA, Alpha Ratio, etc. 

Qualitative measures – examples: 

achievement of strategic targets, 

investor satisfaction, adherence to 

risk management policy, cooperation 

with business units and controlled 

functions etc. NB: negative non-

financial performance such as 

unethical or non-compliant behaviour 

should override good financial 

performance and diminish staff's 

variable remuneration.

Payout Process - Non deferred/deferred 

remuneration

-Due to uncertainty, ex-post risk adjustments are 

necessary – hence applies to deferred remuneration.

- Deferral scheme to include 5 components: time 

horizon, proportion deferred, speed of vesting point, 

time span from accrual to payment and form of 

deferred variable remuneration. 

- Minimum deferral period is 3 to 5 years but can be 

shorter – to be calculated on the basis of the life cycle 

and redemption policy of AIF and take into account 

level of responsibility and tasks of staff.

-Vesting point will happen over a number of years 

and should not take place more than once a year.

- the proportion of variable remuneration deferred 

ranges from 40% to 60% depending on staff impact 

on risk profile of AIF, responsibilities and tasks and 

amount of variable remuneration.

- First deferred amount should not vest sooner than 

12 months after accrual.

Retention policy to be put in place.

Cash v. Instruments

Staff should be remunerated using instruments 

provided it does not trigger interest misalignment or 

risk taking. For identified staff the instruments they 

receive should be related mainly with the activities 

they perform (provided it does not facilitate risk 

taking). 

Instruments will depend on the legal structure of AIFs. 

For corporate funds – shares or share-linked 

instruments will ensure alignment of shareholders and 

staff. For common funds – instruments should consist 

of units of AIF. For these, alternative instruments 

should be used as share-linked instruments will not be 

appropriate.

Identified Staff may not receive variable compensation  

for management of AIF until investors have been 

returned all capital contributed and profit at agreed 

hurdle rate.

Compensation of Identified Staff is subject to clawbacks

until liquidation of AIF.

Risk Alignment 

Specific Requirements

Risk measurement:

All risks need to be taken into account – AIFM to use the same 

risk measurement methods as used in risk management policy 

but also (i) risks arising from additional management of UCITS, 

portfolio management services, investment advice, safe 

keeping and administration services or reception and 

transmission of orders and (ii) the potential professional liability 

risks that AIFM covers through additional own funds or 

professional indemnity insurance.

Award Process

Risk adjustment criteria in the award process to take 

into account risks or stressed conditions.  AIFM to look 

at what level they can risk adjust ex-ante variable 

remuneration calculations quantitatively and 

qualitatively.

Quantitative ex-ante risk adjustment: based on net 

revenue including all direct and indirect costs.

Qualitative ex-ante risk adjustment: applies at AIFM 

wide, business unit remuneration pools and individual 

levels. May include risk and control consideration e.g. 

compliance breaches, risk limits etc.

Ex-post risk adjustment 

After initial variable remuneration component has been awarded and upfront part already paid, AIFM may adjust 

(reduce) the rest of variable remuneration. Remuneration adjusted by way of malus/ clawback clause – always 

performance-related. Clawback typically operate in case of established fraud or misleading information.

Implicit adjustments will apply to variable remuneration in the form of instruments. The evolution of the NAV of the 

AIF or evolution of share price should not be a sufficient ex-post risk adjustment.

Market price of instruments can go up but in no circumstances can explicit ex-post  risk adjustment for both cash 

and instruments lead to an increase of deferred part.

Risk Alignment 

General

Application

-Must apply general requirements on 

risk alignment to remuneration 

packages of Identified Staff.

-Voluntary AIFM wide application is 

“strongly recommended”. 

-If applying to Identified Staff only, 

must be able to demonstrate reason 

for doing so to competent authorities.

General principles

- AIFM must ensure 

remuneration systems well 

designed and implemented.

- Consider how remuneration 

contributes to prevention of 

excessive risk taking, efficiency 

of AIFM and AIFs.

- Consider conservative 

valuation models emphasis on 

deferral and ex post risk 

adjustment mechanisms.

- Connect risk management 

elements to remuneration policy.

Pension Policy

- Part of the remuneration policy.

-To be aligned with long term 

interests of AIFM and AIF.

-Discretionary pension benefits as 

part of variable remuneration, 

there must be consideration of the 

economic situation of AIFM or 

AIFs managed by relevant staff 

member and where legally 

possible discretionary pension 

benefits to be paid in instruments.

- At retirement discretionary 

pension benefits should be 

subject to a five year retention 

period.

If staff member leaves before 

retirement, discretionary pension 

benefit should only vest five years 

later and be subject to 

performance assessment and ex 

post risk assessment.

Severance Pay

- No “golden parachute” arrangements that are not 

able to be ex-poste and risk adjusted.

- AIFMs to set up framework in which severance pay 

is determined and approved, in line with AIFM’s

general governance structure for employment –

framework to ensure no reward for failure.

- Must be able to explain to competent authorities  

criteria used to determine severance pay.

- Good practice to defer any outstanding variable 

payments or long term incentive plans in line with 

original deferral schemes.

Personal Hedging

- AIFM staff should not engage 

in personal hedging/buy 

insurance to protect them from 

downward adjustment in 

remuneration. 

- This does not prohibit 

insurance designed to cover 

personal payments (healthcare, 

health related mortgage 

coverage).

- Also applies to deferred and 

retained variable remuneration.

Application

- Must apply specific requirements on 

risk alignment to remuneration 

packages of Identified Staff.

- May also consider AIFM wide 

application or at least a “broader than 

strictly necessary” application.

- Annex II of the guidelines indicates 

certain principle for which AIFM wide 

application is strongly recommended.  

Also see Slide III. 

Full Flexibility on variable 

remuneration

- Fully flexible policy on variable 

remuneration means that it can go 

down to zero.

- Also means that fixed 

remuneration should be sufficiently 

high in line with education, 

seniority, expertise required, 

constraints and job experience, 

business sector and region.

Risk Alignment – variable remuneration

Process:

- Performance and risk measurement

Risk alignment is achieved by using risk adjusted 

performance criteria or adjusting performance measures for 

risk awards.

Consider the objective of AIFM, the unit, the staff and 

investment strategy of the AIFs – objectives from the 

business plan. Right to receive variable remuneration is 

awarded at the end of the accrual period or during the 

accrual period of 1 year minimum. A proper performance 

process links remuneration with strategy of AIFs and 

business plan or objectives of AIFM (if any).

- Award process: after accrual period, performance 

assessment is translate into pools of variable remuneration. 

Need to adjust remuneration for potential adverse 

developments in the future – "ex-ante risk adjustment".

- Payout: Variable remuneration to be partly paid upfront 

(short term – paid at end of accrual period) and partly 

deferred (long term – paid during and after the deferral 

period). Reward staff for sustainability of performance in the 

long term. Need to align variable remuneration to risks and 

errors that appeared since the award – "ex-post risk 

adjustment".

Common requirements:

- Time horizon: When assessing risk and performance, take 

into account both current and future risks taken by staff, unit,

AIF or AIFM. 

- Align the horizon of risk and performance measurement with 

life cycle and redemption policy of the AIF – this implies 

accrual period and payout periods covering appropriate period 

in total. NB: prudent to have multi-year accrual periods.

- Amount of variable remuneration to be determined by 

individual performance, performance of the business line or 

AIF and performance of AIFM – e.g. for senior executives look 

at the performance of AIF or AIFM, for manager of business 

unit consider performance/ risk of that unit.

- Quantitative and qualitative measures should be used as part 

of risk alignment process.

- Judgemental measures – when used, the following should be 

in place: clearly written policy outlining parameters and key 

consideration for judgement; documentation of the final 

decision re risk/ performance adjustments; involvement of 

control functions experts; appropriate approvals of 

management body, supervisory function or RemCo; personal 

incentive consideration (scorecards). 

AIFM to be able to provide to competent authority detailed 

information if using judgemental measures leads to a 

significantly different outcome.

Performance measurement:

AIFM should use both quantitative

(financial) and qualitative (non 

financial) criteria for assessing 

individual performance – use of both 

will depend on task and responsibility 

of staff and will be specified and 

clearly documented. 

Quantitative measures cover long 

enough period to properly capture the 

risk of staff's actions – e.g. for asset 

managers by reference to IRR, 

EBITDA, Alpha Ratio, etc. 

Qualitative measures – examples: 

achievement of strategic targets, 

investor satisfaction, adherence to 

risk management policy, cooperation 

with business units and controlled 

functions etc. NB: negative non-

financial performance such as 

unethical or non-compliant behaviour 

should override good financial 

performance and diminish staff's 

variable remuneration.

Payout Process - Non deferred/deferred 

remuneration

-Due to uncertainty, ex-post risk adjustments are 

necessary – hence applies to deferred remuneration.

- Deferral scheme to include 5 components: time 

horizon, proportion deferred, speed of vesting point, 

time span from accrual to payment and form of 

deferred variable remuneration. 

- Minimum deferral period is 3 to 5 years but can be 

shorter – to be calculated on the basis of the life cycle 

and redemption policy of AIF and take into account 

level of responsibility and tasks of staff.

-Vesting point will happen over a number of years 

and should not take place more than once a year.

- the proportion of variable remuneration deferred 

ranges from 40% to 60% depending on staff impact 

on risk profile of AIF, responsibilities and tasks and 

amount of variable remuneration.

- First deferred amount should not vest sooner than 

12 months after accrual.

Retention policy to be put in place.

Cash v. Instruments

Staff should be remunerated using instruments 

provided it does not trigger interest misalignment or 

risk taking. For identified staff the instruments they 

receive should be related mainly with the activities 

they perform (provided it does not facilitate risk 

taking). 

Instruments will depend on the legal structure of AIFs. 

For corporate funds – shares or share-linked 

instruments will ensure alignment of shareholders and 

staff. For common funds – instruments should consist 

of units of AIF. For these, alternative instruments 

should be used as share-linked instruments will not be 

appropriate.

Identified Staff may not receive variable compensation  

for management of AIF until investors have been 

returned all capital contributed and profit at agreed 

hurdle rate.

Compensation of Identified Staff is subject to clawbacks

until liquidation of AIF.



 

 

These slides represent an overview of key areas covered by the AIFMD.  They are based on the L1 Directive and the L2 Regulation as well as ESMA consultation papers and guidance published to date.  ESMA may issue further guidance on key 

aspects of the AIFMD which may require further updates to the information set out herein.  Relevant local jurisdiction implementing legislation and national regulator guidance, where applicable, must be checked.  Nothing in these slides constitutes 

legal advice.  
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