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Modular 
Know-how Services 
Supervisory law has been increasing in complexity for years. This offers opportunities but also presents both  
financial services providers and law firms with serious challenges. As one of the largest law firms both on a  
global scale and within Germany, our aim is to make the quality-control and training instruments which we have 
developed in-house available to our clients as well. In this context, we provide our clients with a modular suite 
of services which can support you in a variety of ways: via our RegGateway, a specially developed online tool; 
our RegAcademy, which is based on traditional face-to-face events; and our written briefings, comprising our 
regular newsletter and ad hoc updates. 

 

 RegGateway 
With RegGateway, we have created an online 
platform for financial services regulation, 
unique in the German market, to support 
practitioners in various ways with the 
implementation and application of European 
and German financial regulatory law and to 
serve as your go-to page for all questions in 
the area of financial regulatory law. 

 Amongst others, the RegGateway currently 
includes horizon scanning solutions, 
automated compare versions of new key 
financial regulatory acts, an inventory of all 
German and European financial regulations, 
with the option to create your own legal 
inventory/obligations. 

 Briefings and Newsletters 

Besides our monthly regulatory newsletter, 
we produce detailed briefings to cover hot 
topics in the field of financial regulation. 

 RegAcademy 

We offer regulatory breakfast briefings on 
hot topics which are relevant to financial 
institutions as well as an annual basic course 
in financial services regulation. 

 Microsites 

For key topics, we prepare specific microsites. 
In particular, please see Microsite on IFD /IFR. 

 
 
 

 
If you wish to learn more about 
our products, please feel free to 
contact us. 

https://www.allenovery.com/de-de/germany/news-and-insights/the-new-investment-firms-regime
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1. Bank regulation 

1.1 Prudential regulation 

(a) General 

(i) Germany 

BMJV: Government draft law to strengthen financial market integrity (Gesetz zur Stärkung der 
Finanzmarktintegrität) 
Status: Draft 
The German Ministry of Justice and Consumer Protection (Bundesministerium der Justiz und für Verbraucherschutz – BMJV) 
published governmnt’s draft (Regierungsentwurf) on the law on strengthening financial market integrity 
(Finanzmarktintegritätsstärkungsgesetz – FISG). For further information please see section 3.1 below. 

Date of publication: 16/12/2020 

Law to reduce risks and strengthen proportionality in the banking sector (Gesetz zur Reduzierung von 
Risiken und zur Stärkung der Proportionalität im Bankensektor) 
Status: Published in the Federal Gazette 
Date of entry into force: 28/12/2020 
The Law to reduce risks and strengthen proportionality in the banking sector (Risikoreduzierungsgesetz – RiG) has been published 
in the German Federal Gazette. 

The Risk Reduction Act serves to implement Directives (EU) 2019/878 (CRD V) and (EU) 2019/879 (BRRD II) and contains 
measures to further reduce risks in the banking sector and to strengthen proportionality. To achieve this goal, the law focuses on 
the following: (i) the protection of retail investors; (ii) the introduction of a debt ceiling for banks; (iii) the targeted regulation of 
small and medium-sized banks; (iv) the promotion of economically sensible investments, also through appropriate regulation of 
the legally independent development banks of the federal states and the federal government, which are of particular importance 
in the context of combating the Covid-19 pandemic; (v) improved rules on the legal establishment of protection funds in the 
insurance sector; and (vi) strengthening the ability of the supervisory authorities to effectively prosecute illicit transactions. 

The amendments introduced by the Risk Reduction Act mainly affect the German Banking Act (Kreditwesengesetz – KWG) and 
the German Recovery and Resolution Act (Sanierungs- und Abwicklungsgesetz – SAG). 

We can provide you with Delta Views/markups (Lesefassung) of amendments of affected acts upon request. More generally, we 
can provide Delta Views of all existing key regulatory acts, shortly after the publication of the draft versions on our RegGateway. 
Please ask for access. 

Date of publication: 14/12/2020 

(ii) EU 

EBA: Requesting revised deadlines for RTS under CRR II, CRD V and IFR 
Status: Final 
The EBA published a letter (dated 9 December 2020) to John Berrigan, Director General for Financial Stability, Financial 
Services and Capital Markets Union (CMU) at the EC. The letter constitutes a formal request for new time limits for a number 
of mandates to produce draft technical standards in relation to CRR II, CRD V and the IFR and a report under the 
Securitisation Regulation. The mandates were initially scheduled to be delivered by the end of December 2020, or January 2021. 

https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente/RegE_Finanzmarktintegriaet.pdf?__blob=publicationFile&v=2
http://www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_BGBl&jumpTo=bgbl120s2773.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/About%20Us/Missions%20and%20tasks/Correspondence%20with%20EU%20institutions/2020/961601/2020%2012%2009%20Letter%20to%20Mr%20J%20Berrigan%20requesting%20revised%20deadlines%20of%20regulatory%20mandates.pdf
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The EBA explains that the need for the extensions is as a result of lengthened consultation periods due to the Covid-19 
pandemic and needing to put on hold data collections normally used for ad-hoc impact or cost-benefit analyses. 

Date of publication: 17/12/2020 

EBA: Updated Basel III impact study following the EC’s call for advice 
Status: Final 
The EBA published an updated version of its impact study on the EU implementation of the final Basel III reforms in the light 
of the Covid-19 pandemic in response to the EC’s call for advice, together with a letter to John Berrigan, Director General for 
Financial Stability, Financial Services and Capital Markets Union (CMU) at the EC. The overall impact is presented under two 
implementation scenarios: (i) the “Basel III scenario”, updates the impact presented in the previous call for advice reports; and 
(ii) the “EU-specific scenario”, considers the additional features requested by the EC in its most recent call for advice. The EBA 
has also included a complementary analysis that is mainly qualitative in nature, which reflects on the potential interactions 
between the different elements of the Basel III framework and the expected shocks as a result of the Covid-19 pandemic. The 
EBA continues to support the policy recommendations put forward in its previous advice submitted to the EC and overall notes 
that the benefits associated with a loyal implementation of the final Basel III reforms have not fundamentally changed and will 
contribute to the credibility of the EU banking sector. 

Date of publication: 15/12/2020 

EBA: Updating impact of the Basel III reforms on EU banks’ capital 
Status: Final 
The EBA published a report on the impact of implementing the final Basel III reforms in the EU. The report: (i) is based on 
December 2019 data and provides an assessment of the impact of the full implementation of final Basel III reforms on EU 
banks; and (ii) shows the evolution of the Common Equity Tier 1 (CET1), Tier 1 (T1) and additional T1 minimum required 
capital impact. The EBA states that the full Basel III implementation, in 2028, would result in an average increase of 15.4% on 
the current Tier 1 minimum required capital of EU banks. The results do not reflect the economic impact of the Covid-19 
pandemic on participating banks as the reference date of this impact assessment is December 2019. The EBA will also publish a 
more detailed report, which will respond to the EC’s call for advice on Basel III, on 15 December 2020. The EBA also 
published a visualisation page for the official figures and conclusions presented in the Basel III monitoring exercise, based on 
the December 2019 data. 

Date of publication: 10/12/2020 

(iii) International 

FSB: Report on global trends and risks in non-bank financial intermediation 
Status: Final 
The FSB published the results of its annual monitoring exercise to assess global trends and risks in non-bank financial 
intermediation (NBFI). The report covers data from 29 jurisdictions, representing over 80% of global GDP. The annual 
monitoring exercise focuses particularly on those parts of NBFI that may pose bank-like financial stability risks and/or involve 
regulatory arbitrage. While the majority of this report is based on end-2019 data and therefore predates the Covid-19 pandemic, 
the trends described contribute to an understanding of the backdrop and some of the vulnerabilities that became apparent 
during the March market turmoil. In addition, two case studies are included in the report that analyse the impact of the Covid-19 
pandemic on the NBFI sector in general and on money market funds specifically. The main findings from the report include that 
in 2019 the growth of the NBFI sector again outpaced that of banks, growing by 8.9% in 2019 driven mainly by increases in 
investment funds, pension funds and insurance corporations. The FSB intend to take steps to strengthen its monitoring as part 
of its work programme to strengthen the resilience of NBFI. 

Date of publication: 16/12/2020 

https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2020/961423/Basel%20III%20reforms%20-%202019Q4%20update%20and%20Covid%20impact.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/About%20Us/Missions%20and%20tasks/Call%20for%20Advice/2020/961426/2020%2012%2015%20Letter%20Mr%20John%20Berrigan%20DG%20FISMA%20on%20CFA%20Basel%20III%20Covid-19.pdf
https://eba.europa.eu/eba-updates-impact-basel-iii-reforms-eu-banks%E2%80%99-capital
https://tools.eba.europa.eu/interactive-tools/2020/powerbi/QISDec19_visualisation_page.html
https://www.fsb.org/wp-content/uploads/P161220.pdf
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BCBS: Basel III Monitoring Report 
Status: Final 
The Basel Committee published the results of its latest Basel III monitoring exercise, based on data as of 31 December 2019. 
The report sets out the impact of the Basel III framework that was initially agreed in 2010 as well as the effects of the 
Committee’s December 2017 finalisation of the Basel III reforms and the finalisation of the market risk framework published in 
January 2019. Given the December 2019 reporting date, the results do not reflect the economic impact of the Covid-19 
pandemic on participating banks. Nevertheless, the Committee believes that the information contained in the report will provide 
relevant stakeholders with a useful benchmark for analysis. The final Basel III minimum requirements will be implemented by 1 
January 2023 and fully phased in by 1 January 2028. The average impact of the fully phased-in final Basel III framework on the 
Tier 1 minimum required capital (MRC) of Group 1 banks is lower (+1.8%) when compared with the 2.5% increase at end-June 
2019 – for this calculation, for three global systemically important banks (G-SIBs) that are outliers due to overly conservative 
assumptions under the revised market risk framework, zero change from the revised market risk framework has been assumed 
for the calculation of 31 December 2019 results. If these three banks are included with their conservative market risk numbers, 
there is a 2.1% increase. The capital shortfalls at the end-December 2019 reporting date are €10.7 billion for Group 1 banks at 
the target level, in comparison with €16.6 billion at end-June 2019. The weighted average Liquidity Coverage Ratio (LCR) 
increased to 138% for the Group 1 bank sample and to 186% for Group 2 banks. All but one bank in the sample reported an 
LCR that met or exceeded 100%. The weighted average Net Stable Funding Ratio (NSFR) increased slightly to 117% for the 
Group 1 bank sample and to 122% for the Group 2 bank sample. As of December 2019, around 96% of the banks in the NSFR 
sample reported a ratio that met or exceeded 100%, while all Group 1 banks reported an NSFR at or above 90%. BIS has also 
published a: (i) tableau-style dashboard that presents the results of the liquidity section of the Basel III monitoring report using 
an interactive tool to visualise the data; and (ii) statistical annex. 

Date of publication: 10/12/2020 

(b) Solvency/Own funds issues 

(i) Germany 

BaFin: Loss rates for real estate-secured exposures in accordance with Articles 125, 126 and 199 CRR 
Status: Final 
BaFin has published the determination of compliance with the maximum loss rates for risk positions secured by domestic 
residential real estate and commercial real estate for 2019 in accordance with the CRR. 

The publication is only relevant for institutions granting real estate secured loans. 

Date of publication: 07/12/2020 

(ii) EU 

Commission Delegated Regulation (EU) 2020/2176 amending Delegated Regulation (EU) No 241/2014 as 
regards the deduction of software assets from Common Equity Tier 1 items 
Status: Published in the OJ 
Date of entry into force: 23/12/2020 
Delegated Regulation (EU) 2020/2176, which amends Delegated Regulation (EU) 241/2014 as regards the deduction of 
software assets from Common Equity Tier 1 items under the CRR, was published in the OJ. The Delegated Regulation inserts 
Article 13a to Delegated Regulation (EU) 241/2014, setting out regulatory technical standards (RTS) specifying the application 
of the deductions of software assets that are classified as intangible assets for accounting purposes under Article 36(1)(b) of the 
CRR. 

Date of publication: 22/12/2020 

https://www.bis.org/bcbs/publ/d512.htm
https://www.bafin.de/SharedDocs/Downloads/DE/Anlage/dl_anlage_zur_veroeffentlichung_hoechstverlustraten_2019.html
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32020R2176
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32020R2176
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EBA: Proposing appropriate methodology to calibrate Other Systemically Important Institutions (O-SIIs) 
buffer rates 
Status: Final 
The EBA published a report which recommends an EU-wide floor methodology to be introduced in the EU framework, ideally 
by 2022, to calibrate buffer rates of O-SIIs, in the context of the comprehensive review of the buffer framework and according 
to technical specifications laid down in the report. The EBA states that the proposed methodology included in the report aims at 
strengthening the stability of the banking sector and avoiding the under-calibration of O-SII capital buffer rates, while allowing 
the relevant authorities to consider national banking sector specificities. The proposed methodology will inform the EC’s further 
legislative initiatives that could shape the introduction of such an EU-wide floor. The EBA states that EU co-legislators could 
issue a legal mandate for the EBA covering both the identification and calibration process - this single mandate would contribute 
to increasing harmonised macroprudential supervisory practices in the EU. The EBA notes that with the proposed floor 
methodology, all EU institutions identified as O-SII will be assigned a non-zero percent buffer rate -national authorities will still 
retain the ability to set higher O-SII buffer rates than the prescribed floor and are encouraged to do so where deemed 
appropriate. Once implemented, the EBA suggests a first reassessment of the floor methodology after two years of 
implementation. The EBA emphasises that the recommendations included in the report should be seen as a preparatory step to 
inform EU co-legislators in view of legislative initiatives to design and operationalise an EU-wide methodology for the 
calibration of O-SII buffer rates. The EBA also published a user-friendly data visualisation tool that will allow stakeholders to 
better understand and navigate the charts, tables and most of the country-level data contributing to the findings and conclusions 
included in the report. 

Date of publication: 22/12/2020 

EBA: Final draft RTS on capital requirements of non-modellable risks under the FRTB 
Status: Final 
The EBA published a final report setting out draft regulatory technical standards (RTS) on the calculation of the stress scenario 
risk measure under Article 325bk(3) CRR as amended by CRR II. The draft RTS lay down (i) the possible methodologies that 
institutions are to use for determining the own funds requirements related to non-modellable risk factors (NMRF) in the new 
market risk regime. The methodology is applicable to all kinds of risk factors and adjusts to different levels of NMRF data 
availability; (ii) specify a regulatory extreme scenario of future shock that should be applied where the institution is unable to 
determine a scenario based on the abovementioned methodologies, or where the competent authority is unsatisfied with the 
extreme scenario of future shock generated by the institution; and (iii) the formula that institutions should use when aggregating 
the stress scenario risk measures. 

Date of publication: 17/12/2020 

EBA: Draft ITS on benchmarking of internal models 
Status: Consultation 
Deadline for the submission of comments: 15/02/2021 
The EBA began consulting on draft implementing technical standards (ITS) to amend the Commission Implementing 
Regulation on the benchmarking of credit risk, market risk and IFRS 9 models so as to include new elements for the 2022 
exercise. The EBA is proposing to include: (i) for credit risk, additional information on the level of conservatism embedded in 
the IRB risk parameters; (ii) for market risk, new sensitivities related to the so-called sensitivities-based method, in line with the 
new FRTB framework; and (iii) for the IFRS 9 exercise, updated templates with the collection of additional IFRS 9 parameters. 
A public hearing will take place on 20 January 2021. 

Date of publication: 17/12/2020 

https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2020/961796/EBA%20report%20on%20calibration%20of%20OSII%20buffer%20rates.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2020/961796/EBA%20report%20on%20calibration%20of%20OSII%20buffer%20rates.pdf
https://tools.eba.europa.eu/interactive-tools/2020/powerbi/osii_cbr20_visualisation_page.html
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Draft%20Technical%20Standards/2020/RTS/961600/Final%20draft%20RTS%20on%20the%20calculation%20of%20stress%20scenario%20risk%20measure.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2020/Consultation%20on%20ITS%20amending%20Commission%20Implementing%20Regulation%20%28EU%29%202016-2070%20with%20regard%20to%20benchmarking%20of%20internal%20models%20/961621/Draft%20CP%20on%20%20ITS%202022.pdf
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EBA: Draft RTS on the calculation of risk‐weighted exposure amounts of collective investment 
undertakings (CIUs) under Article 132a(4) of the CRR 
Status: Consultation 
Deadline for the submission of comments: 11/02/2021 
The EBA began consulting on draft regulatory technical standards (RTS) on the calculation of risk-weighted exposure amounts 
of collective investment undertakings (CIUs) under Article 132a(4) of the CRR. The EBA is of the view that its mandate is 
intended to clarify when the information for applying the mandate-based approach (MBA) is considered insufficient due to cases 
of missing inputs for the calculation of exposure values under the MBA. The draft RTS first clarify the steps to be taken for 
computing the exposure value of CIU’s derivatives exposures where the underlying is unknown, then provide for cases where 
the calculation of the exposure amount to counterparty credit risk of a netting set of CIU’s derivative exposures is needed. The 
proposed provisions follow closely both the Basel framework for equity exposures into funds as well as the CRR2 framework 
for counterparty credit risk. 

Date of publication: 16/12/2020 

EC: Adopting Delegated Regulation on specialised lending exposures under CRR 
Status: Adopted by EC 
The EC adopted a Delegated Regulation in respect of regulatory technical standards (RTS) for assigning risk weights to 
specialised lending exposures under Article 153(9) of the CRR. The draft RTS specify how institutions should take into account 
the factors of financial strength, political and legal environment, transaction and/or asset characteristics, strength of the sponsor 
and developer, and security package when assigning risk weights to specialised lending exposures in respect of which an 
institution is not able to estimate the probability of default (PD) or the institutions’ PD estimates do not meet the requirements 
set out in the CRR. The draft RTS specify how institutions should assign each specialised lending exposure to one of the 
categories listed in Table 1 of Article 153(5) (CRR). 

The next step is for the Council of the EU and the EP to consider the Delegated Regulation. If neither the Council nor the EP 
object, the Delegated Regulation will be published in the OJ and enter into force on the 20th day following its publication. 

Date of publication: 14/12/2020 

EBA: Opinion on EC’s proposed amendments to the final draft RTS on IRB assessment methodology 
Status: Final 
The EBA published an opinion on the EC’s proposed amendments to the EBA final draft regulatory technical standards (RTS) 
specifying the assessment methodology competent authorities are to follow when assessing the compliance of credit institutions 
and investment firms with the requirements to use the Internal Ratings Based (IRB) approach in the CRR. These RTS are an 
important part of the EBA’s regulatory review of the IRB approach, as they harmonise the supervisory assessment methodology 
on the IRB approach across all EU Member States. The EBA rejects all but one of the EC’s substantive changes and highlights 
its concerns. The most important change is related to the flexibility for competent authorities to apply any other tests and 
verifications when assessing institutions’ compliance with the IRB approach. The EBA is in particular concerned as this could 
potentially hamper supervisory efforts to ensure harmonised use of IRB models. Other substantive changes identified by EBA 
relate to the assessment of the institutions’ validation of internal models, approaches towards grade assignment and risk 
parameter estimation as well as any governance and procedural aspects required in the context of the IRB approach. In these 
areas, the EBA also notes that the amendments change the policy that was developed and agreed by the EBA. The EBA is also 
concerned with the EC’s amendments that make it mandatory for third parties involved in model development to provide input 
into the validation. The amendments continue to ensure that institutions still comply with the principle of independence 
between model development and model validation. The opinion also highlights a number of editorial and structural changes that 
are needed to ensure consistency if taking on board the changes proposed by the EC. The EBA sets out a revised version of the 
RTS, changing the proposed drafting where it considers that the EC’s amendments do not reflect agreed policy. 

Date of publication: 14/12/2020 

https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2020/Consultation%20on%20draft%20RTS%20on%20the%20calculation%20of%20risk-weighted%20exposure%20amounts%20of%20CIUs%20under%20Article%20132a%284%29%20of%20the%20CRR/961460/CP%20on%20RTS%20on%20calculation%20of%20risk-weighted%20exposure%20amounts%20of%20CIUs.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2020/Consultation%20on%20draft%20RTS%20on%20the%20calculation%20of%20risk-weighted%20exposure%20amounts%20of%20CIUs%20under%20Article%20132a%284%29%20of%20the%20CRR/961460/CP%20on%20RTS%20on%20calculation%20of%20risk-weighted%20exposure%20amounts%20of%20CIUs.pdf
https://ec.europa.eu/transparency/regdoc/rep/3/2020/EN/C-2020-8242-F1-EN-MAIN-PART-1.PDF
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Opinions/2020/961369/EBA%20Opinion%20on%20RTS%20on%20IRB%20assessment%20Methodology.pdf
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EBA: Final draft RTS on the treatment of non-trading book positions subject to foreign-exchange risk or 
commodity risk under CRR II 
Status: Final 
The EBA published final draft Regulatory Technical Standards (RTS) on how institutions should calculate the own funds 
requirements for non-trading book positions that are subject to FX risk or commodity risk in accordance with the alternative 
standardised approach (SA) and the alternative internal model approach (IMA) under CRR II. The final draft standards specify 
the value that institutions are to use when computing the own funds requirements for market risk for banking book positions. In 
this respect, the standards require institutions to use the last available accounting value or the last available fair value for 
positions attracting foreign-exchange risk. In addition, institutions are not required to perform a daily re-valuation of banking 
book positions attracting foreign-exchange risk. However, they must reflect the changes in the position’s foreign-exchange 
component on a monthly basis under the SA and on a daily basis under the IMA. For positions attracting commodity risk, 
institutions are required to use the fair value as a basis of their calculations. In addition, the final draft standards lay down a 
prudential treatment for the calculation of the own funds requirements for market risk of non-monetary items held at historical 
cost that may be impaired due to changes in the foreign-exchange rate. In this respect, the standards identify a specific 
methodology that institutions should use when capitalising the foreign-exchange risk stemming from those items under the SA. 
Furthermore, the standards require institutions to model directly the risk of impairment due to changes in the relevant exchange 
rate in the case of an IMA being used. Finally, the standards specify an ad-hoc treatment with respect to the calculation of the 
actual and hypothetical changes associated to banking book positions for the purpose of the back-testing and the profit and loss 
attribution requirements. This is to address the issue of jumps in the value of banking book positions that may lead to over-
shooting in the back-testing that are not due to changes of market risk factors. 

The final draft RTS are set out in a draft Commission Delegated Regulation supplementing the CRR. The EBA proposes that 
the Delegated Regulation should enter into force 20 days after its publication in the OJ. The EBA will submit the final draft RTS 
to the EC for adoption. 

Date of publication: 03/12/2020 

(iii)  

BCBS and CPMI: Letter on managing FX settlement risk and the Global FX Code 
Status: Final 
BIS published a joint letter from BCBS and the Committee on Payments and Market Infrastructures (CPMI) to supervisors, 
banks and other participants on managing FX settlement risk. The letter encourages bank supervisors, banks and other 
participants in the FX market to follow the expectations set out in the 2013 BCBS Supervisory Guidance on managing FX 
settlement risk (BCBS guidance) and the Global FX Code (Principles 35 and 50). The letter explains that the 2019 BIS Triennial 
FX survey (Triennial) shows that FX settlement risk remains significant, with related analysis suggesting a fall in recent years in 
the proportion of trades with payment-versus-payment (PvP) protection, which eliminates principal risk. In response, BCBS and 
CPMI: (i) have agreed an action plan involving concerted supervisory action, supplemented with education and improved data 
and analysis; and (ii) welcome the Global FX Committee’s plans to strengthen the guidance on FX settlement risk in its Global 
FX Code, and to collect data to monitor FX settlement risk on a regular basis. 

Date of publication: 18/12/2020 

(c) Securitisation 

(i) EU 

ESAs: Change in the status of Simple, Transparent and Standardised (STS) securitisation transactions at 
the end of the UK transition period 
Status: Final 
The ESAs published a communication to highlight the change in the status of STS securitisations transactions at the end of the 
UK transition period. The ESAs state that for a securitisation transaction to qualify as an STS securitisation, the Securitisation 
Regulation requires that the originator, sponsor and the securitisation special purpose vehicle (SSPE) be established in the Union 

https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Draft%20Technical%20Standards/2020/RTS/960423/Final%20draft%20RTS%20on%20FX%20and%20COM%20risk%20in%20the%20BB.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Draft%20Technical%20Standards/2020/RTS/960423/Final%20draft%20RTS%20on%20FX%20and%20COM%20risk%20in%20the%20BB.pdf
https://www.bis.org/press/201217_letter.pdf
https://eba.europa.eu/esas-highlight-change-status-simple-transparent-and-standardised-sts-securitisation-transactions-end
https://eba.europa.eu/esas-highlight-change-status-simple-transparent-and-standardised-sts-securitisation-transactions-end
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- accordingly, those securitisation transactions currently labelled as STS securitisations will lose the STS status where one or all 
the securitisation parties (originator, sponsor and/or the SSPE) are established in the UK after the end of the transition period. 
The ESAs confirm that this will apply to STS asset-backed commercial paper (ABCP) securitisations and STS non-ABCP 
securitisations. ESMA is working with national competent authorities to ensure that ESMA’s STS securitisation public register is 
up to date on 1 January 2021. In addition, the ESAs note that the loss of the STS status implies that the preferential capital 
treatment available for investments in this type of securitisation will come to an end. 

Date of publication: 07/12/2020 

(d) Liquidity 

(i) EU 

EBA: Updated report on liquidity measures and confirms banks’ solid liquidity position 
Status: Final 
The EBA published a report on liquidity measures under Article 509(1) of the CRR. The report provides an update of the EU 
banks’ compliance with the liquidity coverage ratio (LCR), defined as the stock of high-quality liquid assets (HQLAs) over the 
net liquidity outflows arising during a 30-calendar-day stress period. The Report shows that EU banks have continued to 
improve their LCR. This trend continued at end-June 2020 even if the Covid-19 crisis had an impact on banks’ liquidity 
positions. At end-June 2020, EU banks’ average LCR stood at 166% and no bank reported LCR levels below 100%. The access 
to additional liquidity via extraordinary central bank facilities supported EU banks’ efforts to maintain their LCR buffers. The 
EBA highlights that a more in-depth analysis of potential currency mismatches in LCR levels revealed that EU banks tend to 
hold materially lower liquidity buffers in some foreign currencies, in particular US dollar. The activation of FX swap lines 
amongst the major central banks in the first semester of 2020 helped mitigate the stress in the FX funding markets and 
contributed to an improvement in EU banks’ foreign currency LCRs. 

Date of publication: 17/12/2020 

(e) Risk management/SREP/Pillar 2/Outsourcing 

(i) EU 

EC: Strategy to tackle non-performing loans 
Status: Final 
The EC published a strategy proposing a range of new measures to prevent a future build-up of non-performing loans (NPLs) 
across the EU as a result of the Covid-19 pandemic. The EC proposals include: (i) requesting that the EP begin inter-
institutional negotiations to quickly reach agreement on the EC’s proposal for a Directive on credit servicers, credit purchasers 
and the recovery of collateral adopted in March 2018; (ii) mandating, in early 2021, the EBA to review its NPL data templates 
based on a consultation with market participants, both on the buyer and seller side, to take place in 2021; (iii) consulting in H1 
2021 on establishing a central data hub at European level and other alternatives to collect and store anonymised data on NPL 
transactions; (iv) consulting in H1 2021 on reviewing Pillar 3 disclosure requirements under the CRR; (v) developing guidance, 
by Q3 2021, for sellers of NPLs, in cooperation with the EBA and in discussion with other relevant stakeholders, 
recommending what constitutes a ‘best execution’ sales process for the transactions on the secondary markets; (vi) developing 
with the EBA in early 2021 a suitable approach to reduce the risk weight on purchased defaulted assets; and (vii) urging the EP 
and the Council to swiftly reach an agreement on the legislative proposal for minimum harmonisation rules on accelerated 
extrajudicial collateral enforcement, with the total exclusion of consumers from this procedure. The EC also considers that the 
exception in Article 32(4)(d)(iii) BRRD (from the default position that an institution is failing or likely to fail if extraordinary 
public financial support for that institution is required) may be applied during the Covid-19 pandemic to allow Member States to 
provide financially viable institutions with a temporary capital buffer to deal with severe adverse conditions in order to boost 
confidence in the banking sector and strengthen financial stability. The EC calls on the EP, the Council and Member States to 
ensure that the strategy to address NPLs is implemented at the Union and national levels in a coordinated manner. 

Date of publication: 16/12/2020 

https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2020/961603/EBA%20Report%20on%20Liquidity%20Measures%20under%20Article%20509%281%29%20of%20the%20CRR.pdf
https://ec.europa.eu/transparency/regdoc/rep/1/2020/EN/COM-2020-822-F1-EN-MAIN-PART-1.PDF
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(f) Cyber security 

(i) EU 

EC: New EU Cybersecurity Strategy and new rules to make physical and digital critical entities more 
resilient 
Status: Final 
The EC and the High Representative of the Union for Foreign Affairs and Security Policy presented a new EU Cybersecurity 
Strategy, together with a set of Q&As. The strategic initiatives include: (a) an EU-wide Cyber Shield composed of Security 
Operations Centres that use AI and Machine Learning to detect early signals of imminent cyber-attack; (b) a Joint Cyber Unit 
that will bring together all of the cybersecurity communities to share awareness of threats and respond collectively to incidents 
and threats; (c) European solutions for strengthening Internet security globally, including a public EU DNS Resolver Service; 
and (d) a stronger EU cyber diplomacy toolbox to prevent, deter and respond to cyber-attacks. The EC has also adopted (i) a 
proposal for a revised Directive on Security of Network and Information Systems (NIS 2 Directive); and (ii) a proposal for a 
new Directive on the resilience of critical entities; and (iii) a report on the impact of the EC Recommendation on the 
Cybersecurity of 5G Networks. 

• NIS 2 Directive proposal 
• Directive on resilience of critical entities proposal 
• Q&As  
• 5G networks cybersecurity report 

Date of publication: 16/12/2020 

(g) Internal governance/“Authorised Persons Regime“ 

(i) Germany 

BaFin: Revised leaflets on managing directors and on the members of supervisory bodies (Merkblätter zu 
den Geschäftsleitern und zu den Mitgliedern von Verwaltungs- und Aufsichtsorganen) 
Status: Final 
BaFin published two updated leaflets: (i) the leaflet on managing directors (Geschäftsleiter) in accordance with the German 
Banking Act (Kreditwesengesetz – KWG), the German Payment Services Supervision Act (Zahlungsdiensteaufsichtsgesetz – ZAG) and 
the German Investment Code (Kapitalanlagegesetzbuch – KAGB); and (ii) the leaflet on the members of administrative or 
supervisory bodies pursuant to the KWG and the KAGB. BaFin had put the revised fact sheets out for consultation in June 
2020. 

In revising the leaflets, BaFin has focused on incorporating guidelines from the European Banking Authority (EBA) and the 
European Securities and Markets Authority (ESMA) into its administrative practice. Specifically, these are the “Guidelines on the 
assessment of the suitability of members of the management body and key function holders“(EBA/GL/2017/12) and the 
”Guidelines on internal governance” (EBA/GL/2017/11). 

Since the guidelines regulate a broad range of companies and scenarios, the concern was often expressed in the consultation that 
these guidelines could disproportionately overburden smaller and medium-sized institutions. For clarification purposes, BaFin 
has therefore placed special emphasis on the principle of proportionality in the introductions to the two leaflets. 

For auditing purposes, the leaflets are only to be used as a basis from 1 January 2021. 

Date of publication: 29/12/2020 

https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2391
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2391
https://ec.europa.eu/digital-single-market/en/news/proposal-directive-measures-high-common-level-cybersecurity-across-union
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/pdf/15122020_proposal_directive_resilience_critical_entities_com-2020-829_en.pdf
https://ec.europa.eu/commission/presscorner/detail/en/qanda_20_2392
https://ec.europa.eu/digital-single-market/en/news/commission-reviews-impacts-eu-process-and-eu-toolbox-and-sets-out-next-steps-ensure-secure-5g
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Meldung/2020/meldung_2020_12_29_merkblaetter_GL_Aufsichtsorgane.html
https://www.bafin.de/SharedDocs/Downloads/DE/Merkblatt/dl_mb_29_12_2020_GL_KWG_ZAG_KAGB.pdf?__blob=publicationFile&v=2
https://www.bafin.de/SharedDocs/Downloads/DE/Merkblatt/dl_mb_29_12_2020_AR_KWG_KAGB.pdf?__blob=publicationFile&v=2
https://www.bafin.de/SharedDocs/Downloads/DE/Merkblatt/dl_mb_29_12_2020_AR_KWG_KAGB.pdf?__blob=publicationFile&v=2
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Konsultation/2020/kon_06_20_derGL_und_VARM_Merkblaetter.html?nn=9021442
https://eba.europa.eu/sites/default/documents/files/documents/10180/1972984/43592777-a543-4a42-8d39-530dd4401832/Joint%20ESMA%20and%20EBA%20Guidelines%20on%20the%20assessment%20of%20suitability%20of%20members%20of%20the%20management%20body%20and%20key%20function%20holders%20%28EBA-GL-2017-12%29.pdf?retry=1
https://eba.europa.eu/sites/default/documents/files/documents/10180/1972984/43592777-a543-4a42-8d39-530dd4401832/Joint%20ESMA%20and%20EBA%20Guidelines%20on%20the%20assessment%20of%20suitability%20of%20members%20of%20the%20management%20body%20and%20key%20function%20holders%20%28EBA-GL-2017-12%29.pdf?retry=1
https://www.eba.europa.eu/documents/10180/2164689/Guidelines+on+Internal+Governance+%28EBA-GL-2017-11%29_DE.pdf/411fdd9d-8174-4366-ab36-3aa9b0a1d716
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(h) Financial conglomerates 

(i) Germany 

BaFin: English translation of the Supervision of Financial Conglomerates Act (Finanzkonglomerate-
Aufsichtsgesetz – FKAG) 
Status: Final 
BaFin published an English translation of the Supervision of Financial Conglomerates Act (Finanzkonglomerate-Aufsichtsgesetz – 
FKAG). This translation is provided for information purposes only. The original German text is binding in all respects. 

Date of publication: 17/12/2020 

(i) Notifications 

(i) Germany 

BaFin: Circular 07/2020 (BA) on using the joint SSM IMAS portal with the European Central Bank 
Status: Final 
BaFin published a Circular on using the joint SSM IMAS portal with the European Central Bank. As of 27 January 2021, the 
ECB will open the possibility for institutions, financial holding companies and mixed financial holding companies supervised by 
it to electronically submit notifications of the intention to appoint directors and of the appointment of members of 
administrative and supervisory bodies via the common portal. The Deutsche Bundesbank and BaFin therefore waive the 
requirement to resubmit the notifications in paper form for the aforementioned notifications that have been submitted 
electronically via this portal from the start of the joint SSM IMAS portal with the European Central Bank until further notice. 

The portal is aimed at all credit institutions, financial holding companies and mixed financial holding companies for which the 
European Central Bank is the supervisory authority in accordance with Section 1 (5) No. 1 of the German Banking Act 
(Kreditwesengesetz – KWG). 

Date of publication: 18/12/2020 

(j) Supervisory reporting 

(i) EU 

EC: Implementing Regulation on implementing technical standards (ITS) on supervisory reporting under 
CRR 
Status: Adopted by EC 
The EC published the adopted text of an Implementing Regulation on the ITS on supervisory reporting of institutions under the 
CRR. The text reflects: (i) additional reporting requirements introduced by CRR II, including new requirements on counterparty 
credit risk and the net stable funding ratio (NSFR); (ii) changes to existing areas of reporting, including own funds, credit risk, 
large exposures, the leverage ratio and global systemically important institution (G-SII) indicators; and (iii) amendments to the 
CRR made by Regulation (EU) 2019/630, which established a prudential backstop for non-performing loans (NPLs). The EC 
states that institutions should start supervisory reporting for the end of second quarter of 2021. However, reporting for the 
leverage ratio buffer should start from January 2023 as the application of the leverage buffer requirements was postponed to 
January 2023 by Regulation (EU) 2020/873. 

The Implementing Regulation will enter into force on the day following its publication in the OJ and it will apply from 28 June 
2021, with the exception of the requirements for reporting on the leverage ratio buffer requirement for institutions identified as 
G-SIIs, which will apply from 1 January 2023. Articles 9 and 10, which contain reporting requirements for groups that consist 
only of investment firms, will cease to apply on 26 June 2026. 

Date of publication: 21/12/2020 

https://www.bafin.de/SharedDocs/Downloads/EN/Aufsichtsrecht/dl_fkag_en_va.pdf?__blob=publicationFile&v=1
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Rundschreiben/2020/rs_07-2020_ba_IMAS_Portal.html
https://ec.europa.eu/finance/docs/level-2-measures/crr-its-2020-8942_en.pdf
https://ec.europa.eu/finance/docs/level-2-measures/crr-its-2020-8942_en.pdf
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1.2 Recovery and resolution 
(i) Germany 

BaFin: General ruling regarding the granting of general permission to certain institutions in respect of the 
cancellation, redemption, repayment or repurchase of eligible liabilities before their contractual maturity 
date 
Status: Final 
BaFin published a general ruling (Allgemeinverfügung) regarding the granting of general permission to certain institutions in respect 
of the cancellation, redemption, repayment or repurchase of eligible liabilities before their contractual maturity date 
(Allgemeinverfügung bezüglich der Erteilung der allgemeinen Erlaubnis gegenüber bestimmten Instituten in Bezug auf die Kündigung, Tilgung, 
Rückzahlung oder den Rückkauf berücksichtigungsfähiger Verbindlichkeiten vor deren vertraglicher Fälligkeit). 

With this general ruling, BaFin grants the institutions covered by the general ruling permission to carry out terminations, 
redemptions, repayments and repurchases of all instruments of eligible liabilities within the meaning of Article 72b CRR before 
their contractual maturity. The general ruling applies to institutions for which BaFin (rather than the Sinlge Resolution Board) is 
the resolution authority and to upon which BaFin has not imposed specific MREL requirements. BaFin explains that, pursuant 
to Article 3(3)(c) of Regulation (EU) 2019/876 (CRR II), Articles 77(2) and 78a CRR, which provide for obtaining permission in 
relation to the early termination, redemption, repayment or repurchase of instruments of eligible liabilities before their 
contractual maturity, entered into force on 27 June 2019. Accordingly, the resolution authority may grant institutions prior 
general permission to terminate, redeem, repay or repurchase instruments of eligible liabilities before their contractual maturity. 

The new general ruling is applicable until 27 December 2021. 

Date of publication: 27/12/2020 

BaFin: Draft leaflet on the external bail-in implementation 
Status: Consultation 
Deadline for the submission of comments: 15/01/2021 
BaFin published Consultation 17/2020 regarding a draft leaflet on the external bail-in implementation. It is the extension of its 
predecessor of the same name published on 1 October 2019 and contains specifications on the activities to be carried out by the 
actors involved, the information to be exchanged, communication channels, timelines and format templates to support an 
effective and efficient implementation of the resolution tools of participation of holders of relevant capital instruments and 
creditor participation pursuant to sections 89 and 90 SAG (Art. 21 and 27 SRM Regulation). 

The main enhancements relate in particular to the extension of trading suspension/cancellation, the suspension of payments 
(interest and redemption) during the technical implementation, the listing process (for example in the case of a change of legal 
form) as well as pool factors and foreign currency bonds. 

It is aimed at all institutions within the meaning of Article 2 (1) of the German Recovery and Resolution Act (Sanierungs- und 
Abwicklungsgesetz – SAG) and companies within the meaning of Article 1 No. 3 SAG in the Federal Republic of Germany. 

Date of publication: 15/12/2020 

https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Aufsichtsrecht/Verfuegung/vf_20201227_Allgemeinverfuegung_zur_Erteilung_einer_Rueckkauferlaubnis.html
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Aufsichtsrecht/Verfuegung/vf_20201227_Allgemeinverfuegung_zur_Erteilung_einer_Rueckkauferlaubnis.html
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Aufsichtsrecht/Verfuegung/vf_20201227_Allgemeinverfuegung_zur_Erteilung_einer_Rueckkauferlaubnis.html
https://www.bafin.de/SharedDocs/Downloads/DE/Konsultation/2020/dl_kon_17_20_MB_ext_Bail-in-Implementierung.pdf?__blob=publicationFile&v=1
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(ii) EU 

EBA: Final draft technical standards on impracticability of contractual recognition under the BRRD 
framework 
Status: Final 
The EBA published a final report on draft regulatory technical standards (RTS) and draft implementing technical standards (ITS) 
on the impracticability of contractual recognition of write-down and conversion powers and related notifications under Articles 
55(4) and 55(8) of the Bank Recovery and Resolution Directive (BRRD). 

The BRRD II Directive ((EU) 2019/879) amends Article 55 of the BRRD to address the scenario where it is impracticable for 
institutions and entities subject to the BRRD to include bail-in contractual recognition clauses in liability contracts. New Articles 
55(6) and 55(8) give the EBA a mandate to draft RTS specifying conditions under which it would be legally, contractually or 
economically impracticable to include contractual recognition clauses and ITS to specify uniform formats and templates for 
notifying resolution authorities concerning impracticable clauses. 

The draft RTS define the: (i) conditions under which it would be legally or otherwise impracticable for an institution or entity to 
include the contractual term in certain categories of liabilities; (ii) conditions for the resolution authority to require the inclusion 
of the contractual term; and (iii) reasonable timeframe for the resolution authority to require the inclusion of the contractual 
term. 

The draft ITS specify uniform formats and templates for the notification to resolution authorities of contracts meeting the 
conditions of impracticability defined in the draft RTS. The EBA has published Annex I (templates) and Annex II (instructions) 
to the draft ITS separately. 

Date of publication: 23/12/2020 

EBA: Second report on the application of simplified obligations and waivers under the BRRD across the 
EU 
Status: Final 
The EBA published its second report on the application of simplified obligations and waivers under the BRRD across the EU. 
The report presents the results of the EBA monitoring on how competent and resolution authorities have applied the principle 
of proportionality for recovery and resolution planning in their respective jurisdictions, and describes the current level of 
convergence in this area. The EBA observed an increase in a number of authorities applying simplified obligations for less 
significant banks, especially for resolution planning purposes. The EBA states that there was a higher convergence when 
assessing which institutions are eligible for simplified obligations - however, significant divergences remained in determining 
reduced requirements for institutions benefiting from simplified regimes where the regulatory framework does not provide 
detailed guidance. Furthermore, the report highlights that: (i) the vast majority of competent and resolution authorities have used 
their discretion to grant simplified obligations by introducing less strict requirements for some credit institutions and investment 
firms; (ii) just a few EU authorities granted waivers to credit institutions as this is allowed only in those jurisdictions with specific 
regulatory frameworks for institutional protection schemes (IPS) and credit institutions affiliated to central bodies; (iii) a 
significantly improved level of harmonisation in the simplified obligations eligibility assessment methodologies applied by 
competent and resolution authorities compared to 2017; and (iv) the EBA observed significant differences in the determination 
by the authorities of the reduced level of BRRD requirements for recovery and resolution plans - divergent practices have been 
applied in relation to all possible areas in which such reductions could be introduced by the authorities. 

Date of publication: 22/12/2020 

SRB: Communication on permission regime on reduction of eligible liabilities 
Status: Final 
The SRB published a communication on its permission regime on the reduction of eligible liabilities. The SRB aims to (i) inform 
institutions under the SRB’s direct remit of two regulatory changes that require the SRB to adapt its current permission regime 
procedure for calling, redeeming, repaying or repurchasing eligible liabilities instruments ahead of their maturity; and (ii) to 
explain to institutions how the transition to the updated procedure will work. The first regulatory change is the application of 
Regulation (EU) 2019/877 (SRMR2), starting on 28 December 2020 with new MREL eligibility criteria applying to liabilities that 
qualify for MREL. The regulation expands the scope of liabilities subject to the permission regime to all MREL eligible liabilities. 

https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Draft%20Technical%20Standards/2020/ITS/ITS%20%26%20RTS%20Impracticability%20contractual%20recognition%20bail-in%20%2855BRRD%29/961822/Final%20Report%20ITS%20RTS%20Impracticability%20contractual%20recognition%20bail-in%20%2855BRRD%29.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Draft%20Technical%20Standards/2020/ITS/ITS%20%26%20RTS%20Impracticability%20contractual%20recognition%20bail-in%20%2855BRRD%29/961822/Final%20Report%20ITS%20RTS%20Impracticability%20contractual%20recognition%20bail-in%20%2855BRRD%29.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Draft%20Technical%20Standards/2020/ITS/ITS%20%26%20RTS%20Impracticability%20contractual%20recognition%20bail-in%20%2855BRRD%29/961823/Annex%201%20-%20ITS%2055%288%29%20TEMPLATE%20-%20impracticability%20notification.xlsx
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Draft%20Technical%20Standards/2020/ITS/ITS%20%26%20RTS%20Impracticability%20contractual%20recognition%20bail-in%20%2855BRRD%29/961821/Annex%202%20-%20ITS%2055%288%29%20INSTRUCTIONS%20-%20impracticability%20notification.docx
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2020/961800/EBA%20Report%20on%20Simplified%20Obligations%20and%20Waivers%20under%20BRRD.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2020/961800/EBA%20Report%20on%20Simplified%20Obligations%20and%20Waivers%20under%20BRRD.pdf
https://srb.europa.eu/sites/srbsite/files/2020-12-18_srb_permissions_regime_communication_final.pdf
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The second is the EBA’s forthcoming draft RTS under the revised CRR specifying the process for prior permission, including 
information requirements for permission applications and the time frame for resolution authorities to assess applications. The 
SRB underlines the importance of building up and maintaining an adequate MREL stock. If institutions have an MREL shortfall 
on 1 January 2022, the consequences of breaching the intermediate MREL targets range from the application of MREL 
maximum distributable amount restrictions to the measures set out in Article 12j of SRMR2 for MREL breaches. 

Date of publication: 18/12/2021 

CoEU: Text of proposed Regulation on recovery and resolution of CCPs 
Status: Final 
The Council of the EU published the text of the proposed Regulation on the recovery and resolution of central counterparties 
(CCPs). On 14 December, the EP announced that it had adopted the proposed text at second reading. This confirms that the 
EP has adopted the Regulation in accordance with the Council of the EU’s first reading position, adopted in November 2020. 
The Regulation will enter into force twenty days after its publication in the OJ. 

Date of publication: 17/12/2020 

EBA: Final draft RTS on the contractual recognition of stay powers under the BRRD 
Status: Final 
The EBA published its final draft regulatory technical standards (RTS) on the contractual recognition of stay powers under 
Article 71a(5) of the BRRD. These technical standards aim to ensure the effective application of stay powers. Where financial 
contracts are governed by the law of a third country, BRRD II requires these contracts to include a contractual recognition term 
by which the parties acknowledge that the contract may be subject to these stay powers and agree to be bound by their effect. 
The EBA has proposed in the draft RTS a list of mandatory components that must be present in the contractual term including: 
(i) provisions specifying the acknowledgement and acceptance that the contract may be subject to the exercise of the powers by 
the resolution authority; (ii) a description of the powers in question and the parties’ recognition that they are bound by those 
powers to suspend certain obligations and restrict some rights and that they are bound by the requirements of Article 68 of the 
BRRD; and (iii) that the parties must acknowledge that no other contractual term impairs the effectiveness and enforceability of 
this clause. Section 4.3 of the report sets out a summary of feedback received on the EBA’s consultation of draft RTS under Art 
71a, including on the requirement that the clause be governed by the law of a Member State which has been dropped from the 
final draft RTS although the EBA “would encourage institutions to consider, where possible, that the recognition term be 
governed by EU law”. The draft RTS will be submitted to the EC for endorsement before being published in the OJ, to apply 
from the 20th day following that of their publication. 

Date of publication: 16/12/2020 

SRB: Final Valuation Data Set 
Status: Final 
The SRB published its standardised data set to ensure that the minimum needed data is available to support a robust valuation 
for bank resolution. The SRB approach to valuation relies on banks’ ability to provide accurate and timely information in case of 
resolution. A standardised data set covering the minimum data needed for valuation will help banks have their management 
information systems ready to deliver. As part of its annual resolvability assessment, the SRB will evaluate the capacity of banks 
to collect and provide this information on a timely basis to resolution authorities and/or valuers. The SRB has published: (i) the 
SRB Valuation Data Set instructions document, developing the SRB Valuation Data Set and establishing clear expectations in 
relation to data needs; (ii) the explanatory note aiming to provide guidance to the banks regarding their management information 
systems capabilities to produce information that is as up to date and complete as possible and of adequate quality to carry out a 
fair, prudent and realistic valuation; and (iii) a feedback statement to the consultation on the data set that addresses the main 
comments received on the consultation. 

Date of publication: 11/12/2020 

https://data.consilium.europa.eu/doc/document/PE-57-2020-INIT/en/pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Draft%20Technical%20Standards/2020/RTS/961455/Draft%20RTS%20on%20stay%20powers%20%28art71a_BRRD%29.pdf
https://srb.europa.eu/en/node/1099
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SRB: Guidance on bank mergers and acquisitions 
Status: Final 
The SRB published a paper outlining its expectations for how banks engaging in M&As can ensure resolvability. The SRB states 
that such transactions, in addition to prudential and competition law implications, are highly likely to have consequences for 
banks’ resolvability - ultimately, well-designed and well-executed transactions may enhance banks’ resilience and profitability and 
strengthen their resolvability. The paper provides greater detail to banks on the information that the SRB may need, and it also 
gives insights into the potential effects on resolvability in selected areas: (i) loss-absorption and recapitalisation capacity; (ii) 
information systems; (iii) operational continuity; and (iv) access to financial market infrastructure (FMI) services and legal 
structure. 

Date of publication: 07/12/2020 

EC: Interpretation of certain provisions of the revised bank resolution framework 
Status: Published in OJ 
The EC’s notice relating to the interpretation of certain legal provisions of the revised bank resolution framework in response to 
questions raised by Member States’ authorities was published in the OJ. The questions relate to BRRD as amended by BRRD II, 
and the interaction of certain aspects of BRRD II with: (i) CRR (as amended by CRR II); and (ii) CRD IV (as amended by CRD 
V) and the Single Resolution Mechanism Regulation. There are 80 questions and answers covering, amongst other things: (a) the 
selling of subordinated eligible liabilities to retail clients; (b) the minimum requirement for own funds and eligible liabilities; (c) 
the contractual recognition of bail-in and the contractual recognition of resolution stay powers; and (d) the write-down or 
conversion of capital instruments and eligible liabilities. 

While not legally binding and while formally addressed to Member States, it is likely that the notice will play an important role in 
interpreting BRRD related questions going forward. 

Date of publication: 02/12/2020 

SRB: 2021-2023 Multi-Annual Programme 
Status: Final 
The Single Resolution Board (SRB) published a document containing its work programme for 2021 and its multi-annual 
programme, covering the period 2021-23. The SRB’s priorities include: (i) achieving resolvability of SRB banks and less 
significant institutions (LSIs) – (a) implement the SRB Expectation for Banks (EfB) for significant institutions and cross-border 
LSIs; (b) further operationalise resolution plans, together with banks, to ensure they are actionable at short notice and support 
effective resolution action; (c) conduct resolvability assessments which feed into an SRB “Heatmap”, reflecting banks’ progress 
in removing impediments to resolvability according to harmonised horizontal criteria, derived from the EfB; (d) designing and 
performing on-site inspections, to test banks’ capabilities in respect of the operationalisation of resolution plans and dedicated 
areas of the EfB; and (e) further enhance oversight function of less significant institutions (LSI) that are under NRA remit, to 
ensure their resolvability across the Banking Union; (ii) fostering a robust resolution framework – the SRB will revise and 
develop policies, including on minimum requirements for own funds and eligible liabilities (MREL), public interest assessment 
(PIA), and the financial continuity framework; (iii) preparing and carrying out effective crisis management with a view to further 
enhancing crisis management – the SRB, in close cooperation with the NRAs, will make additional steps to ensure readiness for 
crisis, by: (a) enhancing readiness of the SRB for implementing resolution schemes based on resolution tools other than bail-in; 
(b) updating procedures, documents and tools for crisis cases; extending and updating the National Handbooks, to 
operationalise the resolution scheme execution; (c) developing stances and procedures on post-resolution topics; and (d) carrying 
out dry run exercises; and (iv) Single Resolution Fund (SRF) – a key priority is monitoring covered deposits, including work to 
calculate individual contributions, and focusing on litigation involving contributions. 

Date of publication: 30/11/2020 

 

https://srb.europa.eu/sites/srbsite/files/2020-12-07_single_resolution_board_expectations_for_ensuring_the_resolvability_of_banks_engaging_in_mergers_acquisitions_and_other_corporate_transactions_final.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.C_.2020.417.01.0017.01.ENG&toc=OJ%3AC%3A2020%3A417%3ATOC
https://srb.europa.eu/sites/srbsite/files/srb_multi-annual_programme_2021-2023.pdf
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2. Investment firms regulation 

(i) EU 

EBA: New guidelines on remuneration policies and internal governance for investment firms 
Status: Consultation 
Deadline for the submission of comments: 17/03/2021 
The EBA began two consultations on draft guidelines for investment firms under the IFD, on: (i) sound remuneration policies; 
and (ii) internal governance. The draft guidelines on remuneration policies include: (a) guidelines on remuneration policies for all 
staff as part of investment firm’s internal governance arrangements; (b) remuneration policies for identified staff; and (c) 
guidelines that facilitate the implementation of waivers by Member States. The draft guidelines on internal governance specify: 
(1) the tasks, responsibilities and organisation of the management body, and the organisation of investment firms, including the 
need to create transparent structures that allow for supervision of all their activities; (2) the requirements aimed at ensuring the 
sound management of risks across all three lines of defence and, particularly the second (the independent risk management and 
compliance function) and the third (the internal audit function). In addition, EBA provides details on the establishment of a risk 
culture, a code of conduct and the management of conflicts of interest, also in relation to related parties’ transactions, to ensure 
that firms have appropriate decision management and oversight processes for such transactions. The two draft guidelines apply 
at both individual and consolidated level. They are broadly consistent with the guidelines for credit institutions, but contain some 
differences. A public hearing will be held on 17 February 2021. The final guidelines are expected to be published before the end 
of June 2021. 

• Internal governance guidelines 
• Remuneration guidelines 

Date of publication: 17/12/2020 

EBA: Final draft RTS on the prudential treatment of investment firms 
Status: Final 
The EBA published a final report setting out a package of seven draft regulatory technical standards (RTS) relating to prudential 
requirements for investment firms under the IFR and the IFD. The draft RTS included in the package set out the main aspects 
of the new prudential regime in relation to the calculation of the regulatory capital requirements (calculation of the fixed 
overheads requirement, methods for measuring K-factors, adjustments to the K-DTF coefficients, specifying the total margin 
for the calculation of K-CMG, and specifying the notion of segregated accounts). In addition, certain more systemically 
important investment firms may be required to continue to apply the prudential requirements of the CRR after the entry into 
force of the IFR. Therefore, one of the RTS includes the criteria for the identification of these investment firms. Finally, under 
the new framework, large investment firms trading on their own account or underwriting on a firm committed basis may be 
required to apply for a credit institution authorisation. To support this requirement, the package includes RTS on the 
information required for such authorisation, consisting of simplified and reduced requirements compared to what is expected 
from a bank holding deposits or providing loans. 

Date of publication: 16/12/2020 

 

https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2020/Consultation%20on%20Guidelines%20on%20internal%20governance%20for%20investment%20firms/961610/CP%20on%20draft%20GL%20on%20internal%20governance%20IFD.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20on%20Guidelines%20on%20remuneration%20policies%20for%20investment%20firms/961607/CP%20on%20GL%20on%20remuneration%20policies%20under%20IFD.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Draft%20Technical%20Standards/2020/RTS/961461/Final%20draft%20RTS%20on%20prudential%20requirements%20for%20Investment%20Firms%20%28EBA-RTS-2020-11%29.pdf


 Regulatory monitoring | 2021  

 

© Allen & Overy LLP 2021  
 

     24 

3. Market regulation/Conduct rules 

3.1 General 
(i) Germany 

BMJV: Government draft law to strengthen financial market integrity (Gesetz zur Stärkung der 
Finanzmarktintegrität) 
Status: Draft 
The German Ministry of Justice and Consumer Protection (Bundesministerium der Justiz und für Verbraucherschutz – BMJV) 
published governement’s draft (Regierungsentwurf) on the law on strengthening the financial market integrity 
(Finanzmarktintegritätsstärkungsgesetz – FISG). The draft law is essentially a reaction to the Wirecard scandal. It aims at fighting 
manipulation of the balance sheets of capital market companies, which shakes confidence in the German financial market and 
caused serious damage. In particular, the draft law (i) grants BaFin direct power to control the balance sheet of capital markets 
oriented companies, including a right to inform the public, (ii) strengthens the independence of the external auditors by 
establishing an obligatory rotation after ten years for capital markets companies and separating audit and advisory functions in 
certain cases and tightening civil law liability and (iii) changes the supervisory structures and strengthens the powers of BaFin, 
including relating to outsourcing by financial services companies. 

We can provide you with Delta Views/mark-ups (Lesefassung) of amendments of affected acts upon request. More generally, we 
can provide Delta Views of all existing key regulatory acts, shortly after the publication of the draft versions on our RegGateway. 
Please ask for access. 

Date of publication: 16/12/2020 

(ii) International 

IOSCO: Report on helping regulators address retail market conduct risks during stress events 
Status: Final 
IOSCO published a report which examines common retail misconduct risks that have arisen in the financial services industry 
during the Covid-19 pandemic and sets out measures to assist authorities in responding to the unprecedented and challenging 
environment. The report, prepared by IOSCO´s Retail Market Conduct Task Force (RMCTF), shares preliminary findings and 
observations of IOSCO member experiences and identifies the common drivers of firm and retail investor behaviour, which 
together create increased opportunities for potential misconduct in periods of stress. Drawing on case studies from IOSCO 
members, the report also describes the measures that IOSCO members have used to mitigate these risks and derives lessons 
from their experiences. The report describes how the Covid-19 pandemic impacted firm and retail investor behaviour. IOSCO 
findings indicate that extreme price volatility during March and April and the growing pressure of Covid-19 on firms’ 
profitability may have resulted in increased offerings of riskier products and retail investor flow into such products. IOSCO 
notes that the Covid-19 experience highlights that retail investor vulnerability may take many forms and vulnerable investors 
may be more susceptible to financial exploitation during periods of market stress. IOSCO suggests a number of measures that 
regulators can take in responding to the challenges created by the Covid-19 pandemic. These measures include: (i) proactive 
monitoring of investor behaviour and offerings targeting vulnerable investors; (ii) supervisory scrutiny of certain firm behaviour 
which may flag potential misconduct; (iii) regulatory communication during periods of stress; (iv) monitoring of return to normal 
and taking effective enforcement action; (v) leveraging on experience from periods of stress to enhance regulatory requirements 
and approaches; (vi) cross-border cooperation and regulatory coordination; and (vii) addressing risks emerging from remote 
working and social distancing requirements. 

Date of publication: 22/12/2020 

https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente/RegE_Finanzmarktintegriaet.pdf?__blob=publicationFile&v=2
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD669.pdf
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IOSCO: Consultation on issues relating to access to market data in secondary equity markets 
Status: Consultation 
Deadline for the submission of comments: 26/02/2021 
IOSCO published a consultation report on market data in the secondary equity markets. IOSCO explains that as the markets 
have evolved to become largely electronic, the market data needs and means to access such data have likewise changed for many 
market participants. Market participants in many jurisdictions have raised concerns about the content, costs, accessibility, 
fairness and consolidation of market data. IOSCO describe and ask for feedback on several issues: (i) what market data is 
necessary to facilitate trading in today’s markets (i.e. what is considered “core” market data for use by market participants, 
including investors); (ii) fair, equitable and timely access to market data; (iii) fees for market data and how fees are determined 
and charged to subscribers; (iv) the need for and extent of data consolidation; and (v) how other products or services that relate 
to accessing market data are provided by trading venues or other regulated data providers, and the fees associated with such 
products and services. IOSCO believes that this work will provide a useful source of information for jurisdictions considering 
their approach to market data and access to market data. Based on the analysis of the comments received, IOSCO will consider 
whether any policy work is needed. 

Date of publication: 03/12/2020 

3.2 Benchmarks 
(i) EU 

ESMA: Procedural rules for penalties imposed on Benchmark Administrators 
Status: Consultation 
Deadline for the submission of comments: 23/01/2021 
ESMA published a consultation paper on procedural rules for penalties imposed on benchmark administrators under the 
Benchmarks Regulation (BMR). The consultation paper sets out ESMA’s preferred options and invites comments to help with 
the production of the technical advice. It includes the following aspects of the rules: (i) the right to be heard by the investigation 
officer; (ii) the rules on the content of the file that the investigation officer must submit to ESMA; (iii) the procedure for the 
imposition of fines and supervisory measures and the rights of the persons subject to investigation; (iv) the proposed procedure 
for the imposition of periodic penalty payments; (v) the rights of the persons subject to investigation to access the file; (vi) the 
procedure for interim decisions that ESMA may impose in case urgent action is needed; and (vii) the limitation periods for the 
imposition of penalties and for the enforcement of penalties. 

ESMA expects to publish a final report and submit the advice to the Commission in Q1 2021. 

Date of publication: 23/12/2020 

ESMA: Speech on a supervisory perspective on the interest rate benchmarks reform 
Status: Final 
ESMA published a speech by Steven Maijoor, ESMA Chair, in which he highlights ESMA’s outlook on interest rate reform in 
the euro area: (i) in one year, ESMA will become the supervisor of the EURIBOR administrator, EMMI, which developed and 
implemented the hybrid methodology used to calculate EURIBOR. ESMA considers that during this challenging period, 
EURIBOR has been reacting smoothly to monetary decisions by the ECB, playing its role in the monetary transmission 
mechanism for the euro area; (ii) in 2021, ESMA will work together with the National Competent Authorities (NCAs) to 
monitor the implementation of the final recommendations on EURIBOR fallback provisions by the Working Group on Euro 
Risk-Free Rates. ESMA and NCAs will use all the tools at their disposal to ensure that supervised entities across the EU adopt 
on a timely basis viable EURIBOR fallback provisions which are compliant with the Benchmarks Regulation; (iii) even with the 
implementation of EURIBOR fallbacks, EURIBOR will remain in the spotlight. The liquidity of the market that EURIBOR 
seeks to measure, the unsecured euro money market, remains a source of concern to ESMA; (iv) Mr Maijoor calls on all market 
participants to take every necessary action to ensure the full and timely transition from EONIA to €STR. He notes that all 
financial firms should now actively use €STR instead of EONIA in all their new contracts, as well as in their internal systems and 
calculations. He cautions that many traders are still using EONIA in new contracts out of habit and inertia, despite the fact that 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD667.pdf
https://www.esma.europa.eu/sites/default/files/library/esma43-370-272_cp_ta_on_rules_of_procedure_to_impose_penalties_on_bmr_administrators.pdf
https://www.esma.europa.eu/sites/default/files/library/speech_esma_chair_eur_rfr_wg_roundtable_2020__1.pdf
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EONIA will be discontinued in January 2022. It is fundamental that, in the next few months, benchmark administrators in the 
EU are able to regularly publish an €STR forward-looking term-structure to enable it to be used as a EURIBOR fallback rate. 

Date of publication: 14/12/2020 

CoEU: Endorsing new rules addressing cessation of financial benchmarks 
Status: Final 
The Council of the EU published an “I” item note addressed to its Permanent Representatives Committee (COREPER), 
including the final compromise text for the Regulation amending the BMR as regards the exemption of certain third-country 
foreign-exchange (FX) benchmarks and the designation of replacement benchmarks for certain benchmarks in cessation. In its 
press release, the Council notes that the agreed amendments are of key importance to avoid any systemic risks that might result 
from LIBOR cessation by the end of 2021 - the aim of the amendments to the Benchmark Regulation is to make sure that a 
statutory replacement benchmark can be established by the regulators by the time a systemically important benchmark is no 
longer in use, and thus protect financial stability on EU markets. The Council also states that the new rules give the EC the 
power to replace critical benchmarks and other relevant benchmarks if their termination would result in a significant disruption 
in the functioning of financial markets in the EU. The EC will also be able to replace third-country benchmarks if their cessation 
would result in a significant disruption in the functioning of financial markets or pose a systemic risk for the financial system in 
the EU. Thus, a statutory benchmark will replace benchmarks in financial instruments and contracts that contain either no 
contractual replacement (a fall-back provision) or a fall-back provision which is deemed unsuitable by regulators. The Council 
notes that a framework is also provided for the replacement of a benchmark through national legislation. 

The Council and the EP will adopt the amendments without further discussion as soon as possible. 

Date of publication: 09/12/2020 

Commission Delegated Regulations supplementing the Benchmarks Regulation regarding environmental, 
social and governance aspects 
Status: Published in the OJ 
Date of entry into force: 23/12/2020 
Date of application: 23/12/2020 
Three Commission Delegated Regulations supplementing Regulation (EU) 2016/1011 were published in the OJ, as regards: (i) 
the explanation in the benchmark statement of how environmental, social and governance factors are reflected in each 
benchmark provided and published (2020/1816); (ii) the minimum content of the explanation on how environmental, social and 
governance factors are reflected in the benchmark methodology (2020/1817); and (iii) minimum standards for EU Climate 
Transition Benchmarks and EU Paris-aligned Benchmarks (2020/1818). 

• Commission Delegated Regulation (EU) 2020/1816 supplementing the Benchmarks Regulation as regards the explanation 
in the benchmark statement of how environmental, social and governance factors are reflected in each benchmark provided 
and published 

• Commission Delegated Regulation (EU) 2020/1817 supplementing the Benchmarks Regulation as regards the minimum 
content of the explanation on how environmental, social and governance factors are reflected in the benchmark 
methodology 

• Commission Delegated Regulation (EU) 2020/1818 supplementing the Benchmarks Regulation as regards minimum 
standards for EU Climate Transition Benchmarks and EU Paris-aligned Benchmarks 

Date of publication: 03/12/2020 

EP: Agreement on proposed Regulation amending the Benchmarks Regulation 
Status: Final 
The EP announced that it and the Council of the EU have reached political agreement on the proposed Regulation amending 
the Benchmarks Regulation (BMR) as regards the exemption of certain third-country FX benchmarks and the designation of 
replacement benchmarks for certain benchmarks in cessation. The EP highlighted the key elements of the deal: (i) if necessary, 
the EC will be granted power to replace: (a) “critical” benchmarks, which influence financial instruments and contracts with an 

https://www.consilium.europa.eu/en/press/press-releases/2020/12/09/council-endorses-new-rules-addressing-cessation-of-financial-benchmarks/
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:OJ.L_.2020.406.01.0001.01.ENG
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:OJ.L_.2020.406.01.0001.01.ENG
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:OJ.L_.2020.406.01.0001.01.ENG
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32020R1817
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32020R1817
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32020R1817
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32020R1818
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32020R1818
https://www.europarl.europa.eu/news/en/press-room/20201116IPR91723/parliament-and-council-strike-a-deal-on-the-orderly-termination-of-benchmarks
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020PC0337
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average value of at least €500 billion and could thus affect the stability of financial markets across Europe; (b) benchmarks with 
no, or very few, appropriate substitutes whose cessation would have a significant and adverse impact on market stability; and (c) 
third-country benchmarks whose cessation would significantly disrupt the functioning of financial markets or pose a systemic 
risk for the financial system in the Union; (ii) EU market participants will be able to use benchmarks administered in a country 
outside the EU until the end of 2023; and (iii) the EC will prepare the report on legislative review by 15 June 2023. Once 
technical work on the text is complete, the agreement must be approved by the Economic and Monetary Affairs Committee and 
the EP as a whole. The EC has welcomed the agreement in a separate statement, noting that the EP and the Council also agreed 
to postpone the entry into application of the rules on third-country benchmarks until 31 December 2023, with the possibility of 
an extension by the EC afterwards. 

Date of publication: 30/11/2020 

3.3 Capital Markets Union 
(i) EU 

CoEU: Conclusions on the EC’s CMU Action Plan 
Status: Final 
The Council of the EU published a note from the General Secretariat to the Permanent Representatives Committee 
(COREPER) attaching conclusions on the EC’s Capital Markets Union (CMU) Action Plan. Amongst other things, the Council: 
(i) recognises that, despite the measures taken so far, further steps are needed to progress towards a genuine CMU, while noting 
the importance of what has been accomplished to date as a result of the first phase of CMU and the need to give recent 
legislative changes time to take full effect; (ii) highlights the need to build a polycentric CMU that can exploit the benefits of 
existing market places and infrastructures within Member States in order to avoid excessive dependency on one financial market 
place in the future; (iii) highlights that the further development of the CMU goes hand in hand with the intensified development 
of local and regional capital markets and financial ecosystems, as the aim of creating a genuine CMU for the EU will be easier to 
achieve in an environment that enables and empowers all national and regional capital markets to emerge and evolve; (iv) 
highlights that making swift and tangible progress towards a genuine CMU has become more urgent than ever in light of recent 
challenges for EU enterprises and investors, notably the Covid-19 pandemic and the withdrawal of the UK; and (v) sets out 
what actions it believes the EC should prioritise and accelerate its work on. 

Date of publication: 02/12/2020 

3.4 Consumer protection rules 
(i) Germany 

BMF: Draft of a law to further strengthen investor protection (Gesetz zur weiteren Stärkung des 
Anlegerschutzes) 
Status: Consultation 
Deadline for the submission of comments: 15/01/2021 
The German Ministry of Finance (Bundesfinanzministerium – BMF) published a draft of a law to further strengthen investor 
protection. These improvements primarily concern the area of asset investments. The draft implements the remaining points 
requiring implementation from the “Package of Measures to Further Strengthen Investor Protection”, which was developed by 
the Federal Ministry of Justice and the Federal Ministry of Finance against the background of the insolvency of the container 
provider P&R and published in August 2019. 

To this end, the draft contains the following regulations in particular: (i) prohibition of blind pool investments; (ii) restriction of 
the distribution of investments to supervised investment advisors or financial investment intermediaries; (iii) improved 
possibility of auditing the financial reporting of investment issuers; (iv) introduction of a control of the use of funds; and (v) 
abolition of the mere registration possibility for closed-end public funds. 

Date of publication: 22/12/2020 

https://ec.europa.eu/commission/presscorner/detail/en/statement_20_2270
https://data.consilium.europa.eu/doc/document/ST-12898-2020-REV-1/en/pdf
https://www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_VII/19_Legislaturperiode/2020-12-22-Anlegerschutzstaerkungsgesetz/1-Referentenentwurf.pdf?__blob=publicationFile&v=2
https://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Internationales_Finanzmarkt/2019-08-15-massnahmenpaket-anlegerschutz.html
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(ii) EU 

Directive (EU) 2020/1828 on representative actions for the protection of the collective interests of 
consumers and repealing Directive 2009/22/EC 
Status: Published in the OJ 
Date of entry into force: 24/12/2020 
Directive (EU) 2020/1828 on representative actions for the protection of the collective interests of consumers and repealing 
Directive 2009/22/EC was published in the OJ. The Directive: (i) lists out monitoring information on the application of the 
Directive that member states must submit to the EC from 26 June 2027 and annually thereafter; (ii) states that no sooner than 26 
June 2028, the EC shall carry out an evaluation of the Directive and present a report on the main findings to the EP, the Council 
and the European Economic and Social Committee (EESC); and (iii) states that by 26 June 2028, the EC shall carry out an 
evaluation of whether cross-border representative actions could be best addressed at Union level by establishing a European 
ombudsman for representative actions for injunctive measures and redress measures, and shall present a report on its main 
findings to the EP, the Council and the EESC - if appropriate, this will be accompanied by a legislative proposal. 

Member states will have to transpose the Directive into their national laws by 25 December 2022 and apply those measures from 
25 June 2023. 

Date of publication: 04/12/2020 

3.5 Credit rating agencies 
(i) EU 

ESMA: Report on CRA market share calculation 
Status: Final 
ESMA set out its annual market share calculation for EU credit rating agencies (CRAs), as required by the CRA Regulation. The 
report assists issuers or related third parties in identifying whether they have only appointed CRAs with more than 10% total 
market shares, so that it can be documented in accordance with Article 8 (CRA Regulation). The report provides: (i) a list of 
registered CRAs indicating total market share for each; (ii) an overview of the types of credit ratings issued by each EU 
registered CRA; (iii) a breakdown of credit ratings by asset class; and (iv) a standard form that can be used by issuers or related 
third parties on a voluntary basis, who choose not to appoint a CRA with less than 10% total market share. 

It is relevant for issuers which use CRAs. 

Date of publication: 14/12/2020 

3.6 Market abuse 
(i) Germany 

BaFin: Guidelines for determining general criteria for ad hoc publicity obligations and deferral options 
Status: Consultation 
Deadline for the submission of comments: 05/02/2021 
BaFin published Consultation 18/2020 on Guidelines for determining general criteria for ad hoc publication obligations and 
deferral options for credit and financial institutions regarding banking supervisory action and resolution as an annex to the 
Issuers’ Guide (Emittentenleitfaden), Module C, regarding regulations based on the Market Abuse Regulation (MAR). In particular, 
the guidelines take into account when the existence of inside information should be assessed in the context of prudential and/or 
resolution measures. In addition, the guidelines provide guidance when deciding on a deferral under Article 17(4) or (5) MAR. 

Date of publication: 18/12/2020 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:OJ.L_.2020.409.01.0001.01.ENG
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:OJ.L_.2020.409.01.0001.01.ENG
https://www.esma.europa.eu/sites/default/files/library/esma_33-9-383_cra_market_share_calculation_2020_0.pdf
https://www.bafin.de/SharedDocs/Downloads/DE/Konsultation/2020/dl_kon_18_20_leitlinien_ad-hoc.pdf?__blob=publicationFile&v=6
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(ii) EU 

ESMA: Annual report on the application of accepted market practices (AMPs) in accordance with MAR 
Status: Final 
ESMA published its annual report on the application of AMPs in accordance with the Market Abuse Regulation (MAR). The 
report covers the second semester of 2019 and the first semester of this year, including the last outstanding AMP established 
under the Market Abuse Directive, terminated over the reporting period. ESMA states that for the first time since MAR entered 
into force, there are no longer outstanding accepted market practices in Europe operating under the Market Abuse Directive 
(MAD). The report provides: (i) a general description of the legislative framework concerning the adoption of accepted market 
practices under MAR and of the ESMA Opinion on points for convergence in relation to MAR accepted market practices on 
liquidity contracts; (ii) information about the accepted market practices established in the EU both under MAD and MAR; and 
(iii) information on the legal status of MAD and MAR, as well as data on their application in practice. The report will be 
submitted to the EC. 

Date of publication: 22/12/2020 

ESMA: Third annual report on the administrative and criminal sanctions and other administrative 
measures issued under MAR 
Status: Final 
ESMA published its third annual report on the administrative and criminal sanctions and other administrative measures issued 
under the Market Abuse Regulation (MAR) in 2019. Specifically, the report covers information on: (i) background and relevant 
regulatory framework for reporting on MAR administrative and criminal sanctions and other administrative measures; (ii) 
sanctions and measures imposed; (iii) guidance for interpretation of penalties and measures reported; and (iv) sanctions imposed 
by national competent authorities (NCAs) – in particular, overviews of the administrative sanctions and measures imposed in 
2019. 

Date of publication: 21/12/2020 

3.7 MiFID/MiFIR 
(i) Germany 

BaFin: Continuing to allow later publication of transactions 
Status: Final 
BaFin published three general rulings (Allgemeinverfügungen) stating that transactions in financial instruments can continue to be 
published later than generally required by the European Markets in Financial Instruments Regulation (MiFIR). BaFin is 
extending its corresponding regulations by another year until 1 January 2022. The currently applicable regulations are limited 
until 1 January 2021. With effect from 2 January 2021, BaFin will extend the current regulations and issue the following three 
general rulings for this purpose: (i) general ruling to permit a later publication of transactions in non-equity instruments on 
trading venues operated by an investment services company; (ii) general ruling permitting deferred publication of OTC 
transactions in non-equity instruments by investment services firms; (iii) general ruling on the permission of a subsequent 
publication of transactions in equity instruments on trading venues operated by an investment services company. 

A separate permission for a subsequent publication of OTC transactions with equity instruments is still not provided for. 
According to MiFIR, these are covered by the permission for trading venues. Trading venues that fall under the supervision of 
BaFin must obtain its approval before making use of the permission for subsequent publication. 

Background: Since 3 January 2018, new rules on post-trade transparency for transactions in financial instruments have applied 
under MiFIR. In principle, details of transactions in financial instruments on a trading venue and over-the-counter (OTC) 
transactions in financial instruments traded on a trading venue must be published in real time or as soon as technically possible. 
National supervisory authorities may allow later publication under certain conditions. They may also allow certain information 
on the transactions to be published at a later date. 

Date of publication: 21/12/2020 

https://www.esma.europa.eu/sites/default/files/library/esma70-156-3782_esma_report_on_application_of_amp_2020.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-156-3537_annual_report_on_mar_administrative_and_criminal_sanctions_2020.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-156-3537_annual_report_on_mar_administrative_and_criminal_sanctions_2020.pdf
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Aufsichtsrecht/Verfuegung/vf_201221_nachhandelstransparenz_nichteigenkapital.html?nn=9021442
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Aufsichtsrecht/Verfuegung/vf_201221_nachhandelstransparenz_nichteigenkapital.html?nn=9021442
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Aufsichtsrecht/Verfuegung/vf_201221_nachhandelstransparenz_otc.html?nn=9021442
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Aufsichtsrecht/Verfuegung/vf_201221_nachhandelstransparenz_otc.html?nn=9021442
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Aufsichtsrecht/Verfuegung/vf_201221_nachhandelstransparenz_eigenkapital.html?nn=9021442
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Aufsichtsrecht/Verfuegung/vf_201221_nachhandelstransparenz_eigenkapital.html?nn=9021442
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(ii) EU 

ESMA: Updated opinion on the assessment of pre-trade transparency waivers for equity and non-equity 
instruments 
Status: Final 
ESMA published an updated version of its opinion on the assessment of pre-trade transparency waivers for equity and non-
equity instruments under the Markets in Financial Instruments Regulation (MiFIR). Before granting a waiver of the MiFIR pre-
trade transparency obligations, national competent authorities (NCAs) must notify ESMA of the intended use of each individual 
waiver and provide an explanation regarding its functioning. ESMA is required to issue an opinion to the NCA assessing the 
compatibility of the waiver with the MiFIR requirements. The opinion sets out guidance on recurring issues that ESMA has 
identified in assessing the compliance of notified waivers. 

Date of publication: 23/12/2020 

ESMA: Updated Q&As on the implementation of investor protection topics under MiFID II/MiFIR 
Status: Final 
ESMA published updated Q&As on the implementation of investor protection topics under MiFID II/MiFIR. The update 
includes a new Q&A on ‘Information on costs and charges’ that aims to give guidance on how firms can present ex-post costs 
and charges information to clients in a fair, clear and not misleading manner. In particular, the information should be presented: 
(i) through a standalone document (which could still be sent together with other periodic documents to clients); or (ii) within a 
document of wider content, provided that it is given the necessary prominence to allow clients to find it easily. 

Date of publication: 22/12/2020 

ESMA: Consulting on MiFID II/MiFIR review report on algorithmic trading 
Status: Final 
Deadline for the submission of comments: 12/03/2021 
ESMA published a consultation paper which adopts a holistic approach to algorithmic trading under MiFID II and reviews all 
related provisions together with the aim of having the current framework operating more efficiently. The consultation: (i) 
presents an overall approach towards algorithmic trading and high frequency trading and in particular the authorisation regime 
attached to these types of market participants, together with some quantitative analysis; (ii) discusses the organisational 
requirements for investment firms that engage in algorithmic trading, including high-frequency traders; (iii) focuses on the 
organisational requirements for trading venues that enable algorithmic trading on their systems; and (iv) addresses the other 
provisions that aim at better framing the activity of algorithmic and high-frequency traders such as tick sizes and market making, 
while also discussing new issues which have recently emerged on EU markets and are very closely linked to algorithmic trading, 
such as the deployment of mechanisms called speedbumps and the sequence of trade confirmation to individual participants by 
trading venues versus the public disclosure of such transactions. ESMA will consider the feedback it receives to this consultation 
and expects to publish a final report and submit it to the EC by July 2021. 

Date of publication: 18/12/2020 

EC: Delegated Regulation on liquidity thresholds and trade percentiles used to determine the size specific 
to the instrument (SSTI) applicable to non-equity instruments under MiFIR 
Status: Adopted by EC 
The EC adopted a Delegated Regulation establishing regulatory technical standards (RTS) amending Delegated Regulation (EU) 
2017/583 (RTS 2) as regards adjustment of liquidity thresholds and trade percentiles used to determine the SSTI applicable to 
certain non-equity instruments under MiFIR. RTS 2 introduced a phased approach to both the methodology to calculate the 
liquidity of bonds and, in respect of pre-trade transparency, the SSTI of non-equity instruments, including bonds. Under this 
approach, ESMA assesses annually, for four years, if a move to another, more strict, phase is warranted. Currently stage S1 is 
active. ESMA submitted its first annual assessment and recommends to move to phase two in order to make progress towards a 
more transparent trading environment for bonds. Thus, the EC states that the Delegated Regulation aims to achieve a move to 
phase two with regard to: (i) the liquidity assessment of bonds - the move means that the average daily number of trades 

https://www.esma.europa.eu/sites/default/files/library/esma70-155-6641_opinion_on_the_assessment_of_pre-trade_transparency_waivers.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-155-6641_opinion_on_the_assessment_of_pre-trade_transparency_waivers.pdf
https://www.esma.europa.eu/press-news/esma-news/esma-updates-qa-costs-and-charges
https://www.esma.europa.eu/sites/default/files/library/esma-70-156-2368_mifid_ii_consultation_paper_on_algorithmic_trading.pdf
https://ec.europa.eu/transparency/regdoc/rep/3/2020/EN/C-2020-8824-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2020/EN/C-2020-8824-F1-EN-MAIN-PART-1.PDF
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(ADNT) will be decreased from 15 to ten, resulting in an expected increase of liquid bonds of around 50%; and (ii) the SSTI - 
the move will increase the threshold above which a pre-trade transparency waiver is available, which would primarily affect 
sovereign and covered bonds. 

If neither the Council nor the EP object to the Delegated Regulation, it will be published in the OJ and will enter into force on 
the 20th day following its publication. 

Date of publication: 18/12/2020 

CoEU: Endorsing targeted amendments to EU rules as part of capital markets recovery package 
Status: Final 
The Council of the EU (CoEU) endorsed targeted amendments to MiFID II, the Prospectus Regulation, the Securitisation 
Regulation and the CRR as part of the capital markets recovery package aimed at facilitating the EU’s economic recovery from 
the Covid-19 pandemic. The objective of these amendments to MiFID II and the Prospectus Regulation is to alleviate 
unnecessary administrative burdens in EU legislation so as to facilitate the recapitalisation of EU companies on financial 
markets, while maintaining investor protection. As for the amendments to the Securitisation Regulation and the CRR, the 
objective is to facilitate bank lending by enabling banks to better manage their balance sheets. The Council invites its Permanent 
Representatives Committee (COREPER) to approve the final compromise texts. It also asks COREPER to give its Chair the 
mandate to inform the EP that, should the Parliament adopt the compromise texts in the exact form as set out in the addenda, 
the Council would adopt the proposed amending Directive and Regulations, subject to legal-linguistic revision by both 
Institutions. 

• Council item note 
• Amendments to MiFID II 
• Amendments to the Prospectus Regulation 
• Amendments to the general securitisation framework 
• Amendments to the CRR securitisation framework 

Date of publication: 16/12/2020 

EC: Commission Delegated Regulation …/… amending Commission Delegated Regulation (EU) 
2017/565 as regards the thresholds for weekly position reporting 
Status: Adopted by EC 
The EC adopted a Delegated Regulation amending the MiFID II Delegated Regulation as regards the thresholds for weekly 
position reporting under MiFID II. If the thresholds set out in the MiFID II Delegated Regulation specifying the total number 
of open positions and their size and the total number of persons holding a position are exceeded, a trading venue is required to 
make public a weekly report with the aggregate positions held by the different categories of persons for the different commodity 
derivatives, emission allowances or emission allowance derivatives traded on their trading venue. The EC has found that these 
minimum thresholds in respect of the size of open positions do not appear to have fully delivered on the objective of providing 
market transparency to stakeholders. Therefore, it proposes to reduce and simplify the thresholds. 

Date of publication: 15/12/2020 

3.8 Securities financing transactions 
(i) EU 

ESMA: Updated guidelines on reporting under SFTR 
Status: Final 
ESMA published an updated version of its guidelines on reporting under Articles 4 and 12 of the SFTR. The updated document 
shows corrections, additions and deletions in tracked changes. The following sections contain amendments: (i) general principles 

https://www.consilium.europa.eu/en/press/press-releases/2020/12/16/capital-markets-recovery-package-council-confirms-targeted-amendments-to-eu-capital-market-rules/
https://www.consilium.europa.eu/media/47469/st13798-ad01-en20.pdf
https://www.consilium.europa.eu/media/47469/st13798-ad01-en20.pdf
https://www.consilium.europa.eu/media/47470/st13798-ad02-en20.pdf
https://www.consilium.europa.eu/media/47471/st13798-ad03-en20.pdf
https://www.consilium.europa.eu/media/47472/st13798-ad04-en20.pdf
https://ec.europa.eu/transparency/regdoc/rep/3/2020/EN/C-2020-8810-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2020/EN/C-2020-8810-F1-EN-MAIN-PART-1.PDF
https://www.esma.europa.eu/sites/default/files/library/esma70-151-2838_guidelines_on_reporting_under_sftr.pdf
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- determining the number of reportable securities financing transactions (SFTs) and action types; (ii) counterparty data; (iii) loan 
data; (iv) collateral data; and (v) operational arrangements for data access. 

Date of publication: 21/12/2020 

3.9 Short selling 
(i) EU 

ESMA: Renewing decision requiring net short position holders to report positions of 0.1% and above 
Status: Final 
ESMA renewed its decision to temporarily require the holders of net short positions in shares traded on an EU regulated 
market, to notify the relevant national competent authority (NCA) if the position reaches, exceeds or falls below 0.1% of the 
issued share capital. The measure applies from 19 December 2020 for a period of three months until 19 March 2021. ESMA 
notes that the EFTA Surveillance Authority, in cooperation with ESMA, has adopted a corresponding decision applicable to 
EEA EFTA states’ markets. 

Date of publication: 17/12/2020 

 

https://www.esma.europa.eu/file/110904/download?token=qkAcTbgW
https://www.esma.europa.eu/sites/default/files/library/esa_third_renewal_decision_under_art._281_ssr.pdf
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4. Market infrastructure 

4.1 Custody rules 
(i) EU 

EC: Consultation on the review of Regulation on improving securities settlement in the European Union 
and on central securities depositories 
Status: Consultation 
Deadline for the submission of comments: 02/02/2020 
The EC published a targeted consultation on the review of the Regulation on improving securities settlement in the European 
Union and on central securities. Under Article 75 of Regulation (EU) 909/2014 on central securities depositories (CSDR), the 
EC is required to review and prepare a general report on the CSDR and submit it to the EP and the Council - the report should 
consider a wide range of specific areas where targeted action may be necessary to ensure the fulfilment of the objectives of 
CSDR in a more proportionate, efficient and effective manner. Thus, the purpose of the consultation is to gather views and 
experiences in the implementation of the CSDR from stakeholders. The EC states that it expects to be able to assess if there has 
been any evolution in the provision of CSDR core services on a cross-border basis and whether the objective of improving this 
activity is being reached. The responses to the consultation will provide guidance to the EC in preparing the final report on the 
CSDR review. 

Date of publication: 08/12/2020 

4.2 EMIR 
(i) EU 

ESMA: Updated Q&As on the implementation of EMIR 
Status: Final 
ESMA published updated Q&As on the implementation of EMIR. The update contains a new Q&A on the status under EMIR 
of derivative contracts that were executed in a regulated market in the UK, if the market becomes a third country market not 
considered to be equivalent to a regulated market. The update also amends Q&As on the reporting to trade repositories (TRs) 
transaction scenarios as well as the scope of reporting under exchange-traded derivative (ETD) reporting questions - these 
amendments clarify the reporting technique for derivatives executed on a third-country venue and cleared on the same day. 

Date of publication: 21/12/2020 

EC: Delegated Regulations on risk management and clearing obligation under EMIR 
Status: Adopted by EC 
The EC adopted two Delegated Regulations under EMIR. Firstly, the EC adopted a Delegated Regulation that amends technical 
standards laid down in Delegated Regulation (EU) 2016/2251 as regards to the timing of when certain risk management 
procedures will start to apply for the purpose of the exchange of collateral. The amendments relate to the treatment of physically 
settled foreign-exchange (‘FX’) forward and swap contracts, intragroup contracts, equity option contracts and the 
implementation of the initial margin requirements. The proposed amendments extend the current exemptions envisaged in the 
existing Delegated Regulation for a fixed period of time, ensuring the smooth functioning of the market and a level playing field 
between counterparties established in the EU. The Delegated Regulation also addresses the treatment of OTC derivative 
contracts novated from a counterparty established in the UK to a counterparty established in a member state as a consequence 
of Brexit. Second, the EC adopted a Delegated Regulation that amends regulatory technical standards (RTS) laid down in 
Delegated Regulations (EU) 2015/2205, (EU) 2016/592 and (EU) 2016/1178 as regards the date at which the clearing 
obligation takes effect for certain types of contracts. Under Article 4(2) of EMIR, intragroup transactions may be exempted 

https://ec.europa.eu/info/consultations/finance-2020-csdr-review_en
https://ec.europa.eu/info/consultations/finance-2020-csdr-review_en
https://www.esma.europa.eu/sites/default/files/library/esma70-1861941480-52_qa_on_emir_implementation.pdf
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from the clearing obligation. The amendments in the adopted Delegated Regulation propose to extend the exemption for 
intragroup transactions in order to allow more time for the EC to adopt the necessary equivalence decisions – the EC notes that 
it would be detrimental to EU firms and economically unjustified to let this exemption expire abruptly. Furthermore, the EC 
explains that after the UK exits the transition period, counterparties established in the UK will no longer be able to provide 
certain so-called “life-cycle events” in the EU under the EU Single market rules. To address this, counterparties to these 
transactions might choose to novate their contracts to entities established and authorised in the EU – however, the new 
contracts resulting from these novations might be subject to a clearing obligation that was not applicable at the time the original 
contracts were entered into. Thus, the proposed amendments address this disincentive to transfer contracts to firms established 
in the EU by extending the current exemptions envisaged in the three existing Delegated Regulations for a fixed period of time. 

• Delegated Regulation – Risk Management 
• Delegated Regulation – Clearing Obligation 

Date of publication: 21/12/2020 

Commission Delegated Regulation (EU) 2020/2145 amending Delegated Regulation (EU) No 876/2013 
supplementing Regulation (EU) No 648/2012 as regards changes to the composition, functioning and 
management of colleges for central counterparties 
Status: Published in the OJ 
Date of entry into force: 07/01/2021 
Commission Delegated Regulation (EU) 2020/2145, amending Delegated Regulation (EU) No 876/2013 supplementing 
Regulation (EU) No 648/2012 of the European Parliament and of the Council as regards changes to the composition, 
functioning and management of colleges for Central Counterparties (CCPs), was published in the OJ. The amendments reflect 
changes to Article 18(1) of EMIR introduced by EMIR 2.2, which attributes new responsibilities to CCP colleges, including for 
outsourcing arrangements. 

The Delegated Regulation is primarily relevant for regulators. 

Date of publication: 18/12/2020 

ESMA: Draft technical standards under EMIR REFIT 
Status: Draft 
ESMA published its final draft regulatory technical standards (RTS) and implementing technical standards (ITS) on reporting 
requirements, procedures to reconcile and validate the data, and amendments to the technical standards on registration of and 
access to trade repositories (TRs) by the relevant authorities under the EMIR Refit Regulation. This final report and draft RTS 
and ITS largely reflect the original proposals included in the consultation paper and focuses on further harmonisation of the 
reporting requirements as well as enhancements in the counterparties’ and TRs’ procedures on ensuring data quality. The key 
proposals included in the technical standards are: (i) alignment with international standards - in particular the global guidance 
developed by CPMI-IOSCO on the definition, format and usage of key OTC derivatives data elements reported to TRs, 
including the Unique Transaction Identifier (UTI), the Unique Product Identifier (UPI) and other critical data elements; (ii) end-
to-end reporting in ISO 20022 XML – ESMA proposes that XML schemas developed in line with ISO 20022 methodology are 
used not only for the communication between the TRs and authorities (as is the case now), but also for reporting from TR 
counterparties, similar to the requirements in place under SFTR; (iii) harmonised data quality requirements across TRs; (iv) 
simplified rules for extension of registration from SFTR to EMIR; and (v) references to standardise the type of information and 
the timeline for setting up data access for authorities. 

Date of publication: 17/12/2020 

https://ec.europa.eu/transparency/regdoc/rep/3/2020/EN/C-2020-9147-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2020/EN/C-2020-9148-F1-EN-MAIN-PART-1.PDF
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:OJ.L_.2020.428.01.0001.01.ENG
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:OJ.L_.2020.428.01.0001.01.ENG
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:OJ.L_.2020.428.01.0001.01.ENG
https://www.esma.europa.eu/file/110916/download?token=C9MdQ0N4
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EC: Draft Delegated Regulations on rules of procedure for penalties imposed by ESMA on trade 
repositories (TRs) and third-country central counterparties (TC CCPs) 
Status: Consultation 
Deadline for the submission of comments: 04/01/2021 
To adapt the existing rules of procedures to take into account changes introduced by EMIR REFIT, the EC published a draft 
delegated regulation amending Delegated Regulation 667/2014 on the rules of procedures for penalties imposed on TRs by 
ESMA. Specifically, in respect of the content of the file to be submitted by the investigation officer to ESMA, the right to be 
heard with regard to interim decisions and the lodging of fines and periodic penalty payments. 

Furthermore, the EC has published a draft delegated regulation supplementing EMIR with regard to rules of procedure for 
penalties imposed on TC CCPs or related third parties by ESMA. If the Council and the EP do not object to the delegated 
regulations, they will be published in the OJ and will enter into force the day after its publication. 

• EC Draft Delegated Regulation – TRs 
• EC Draft Delegated Regulation – TC CCPs  

Date of publication: 07/12/2020 

(ii) International 

FSB: Report on implementation progress of OTC derivatives market reforms 
Status: Final 
The FSB published a report (dated 25 November 2020) reviewing progress made by standard-setting bodies, national and 
regional authorities and market participants towards meeting the G20 commitments for reforms to global OTC derivatives 
markets. The FSB’s findings include: (i) overall implementation of the G20’s OTC derivatives reforms is well advanced, but 
there has been limited progress since October 2019 across FSB member jurisdictions; (ii) trade reporting requirements for OTC 
derivatives transactions and interim capital requirements for non-centrally cleared derivatives (NCCDs) are in place in 23 FSB 
jurisdictions, unchanged since the last progress report. Some jurisdictions report that they have expanded the scope of their trade 
reporting requirements, reviewed the efficiency of their reporting regime or removed barriers for data sharing; (iii) platform 
trading requirements are in force in 13 jurisdictions, unchanged for the second consecutive year; (iv) 17 FSB jurisdictions already 
have comprehensive standards for mandatory central clearing requirements, unchanged since the last progress report. Steps have 
been taken in many jurisdictions and at the international level to further strengthen the resilience of central counterparties 
(CCPs); (v) margin requirements for NCCDs, are in force in 16 jurisdictions and all these adopted the one-year extension agreed 
by BCBS and IOSCO for the final two implementation phases in light of Covid-19; and (vi) only eight FSB jurisdictions 
currently have comprehensive final capital requirements in force for NCCDs with the transition period having lapsed. 

Date of publication: 03/12/2020 

 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12601-Delegated-regulation-amending-rules-of-procedures-for-penalties-imposed-on-trade-repositories-by-ESMA
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12791-Rules-of-procedures-for-penalties-imposed-on-third-country-CCPs-by-ESMA
https://www.fsb.org/wp-content/uploads/P251120.pdf


 Regulatory monitoring | 2021  

 

© Allen & Overy LLP 2021  
 

     36 

5. Anti-money laundering 

(i) Germany 

BMF: Draft law on the European interconnection of transparency registers and on the implementation of 
Directive 2019/1153 (Transparenz-Finanzinformationsgesetz Geldwäsche – TraFinG Gw) 
Status: Draft 
The German Ministry of Finance (Bundesfinanzministerium – BMF) published a Minister’s bill (Referentenentwurf) on the draft law on 
the European interconnection of transparency registers and on the implementation of Directive 2019/1153 laying down rules 
facilitating the use of financial and other information for the prevention, detection, investigation or prosecution of certain 
criminal offences (Gesetz zur europäischen Vernetzung der Transparenzregister und zur Umsetzung der Richtlinie 2019/1153 zur Nutzung von 
Finanzinformationen für die Bekämpfung von Geldwäsche, Terrorismusfinanzierung und sonstigen schweren Straftaten). The draft law converts 
the German transparency register from the previous catch-all register to a full register. This means that in future – unlike the 
previous catch-all register solution, which referred to other registers for the majority of German companies – the beneficial 
owner of all legal entities in Germany can be directly and immediately identified from the register. This not only creates the data 
requirements for the European interconnection of the transparency registers, but also considerably increases the practical and 
digital usability of the transparency register. This represents another significant step in strengthening the German anti-money 
laundering system. 

Directive (EU) 2019/1153 (EU Financial Information Directive) aims to make bank account and financial intelligence unit (FIU) 
information usable for the purposes of preventing and prosecuting serious crime, including outside the field of money 
laundering and terrorist financing. The Directive requires Member States to specifically designate competent police and law 
enforcement authorities for account register and FIU access and provides for an exchange of data with Europol via the 
designated authorities. Since German law has long granted the police and prosecution authorities comprehensive access to the 
account retrieval procedure as well as to the FIU data exchange, only the designation of the Federal Criminal Police Office 
(Bundeskriminalamt) and the Federal Office of Justice (Bundesamts für Justiz) for access to the account retrieval procedure and the 
designation of the Federal Criminal Police Office for access to the FIU data exchange are required to implement the Directive. 
Following on from this, the corresponding powers for the subsequent exchange of data with Europol are standardised. 

Date of publication: 23/12/2020 

BaFin: Circular on high-risk states 
Status: Final 
BaFin published its Circular 06/2020 (GW) on high-risk states. In the circular, BaFin provides information on third countries 
that have strategic deficiencies in their systems for combating money laundering and terrorist financing. These strategic 
deficiencies pose significant risks to the international financial system (high-risk states). 

The circular is addressed to all obliged parties under BaFin supervision in accordance with the German Anti-Money Laundering 
Act (Geldwäschegesetz – GwG) in the Federal Republic of Germany. 

Date of publication: 17/12/2020 

BaFin: General Ruling on the arrangement of the storage of data in a file system in accordance with 
Section 24c (1) of the German Banking Act (Allgemeinverfügung zur Anordnung der Speicherung von 
Daten in einem Dateisystem nach § 24c Abs. 1 KWG) 
Status: Final 
BaFin has published a new general ruling regulating that credit institutions must save the International Bank Account Numbers 
(IBAN) they have issued to payment service providers in a file system in accordance with Section 24c (1) of the German 

https://www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_VII/19_Legislaturperiode/2020-12-23-transparenz-finanzinformationsgesetz/1-Referentenentwurf.pdf?__blob=publicationFile&v=3
https://www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_VII/19_Legislaturperiode/2020-12-23-transparenz-finanzinformationsgesetz/1-Referentenentwurf.pdf?__blob=publicationFile&v=3
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Rundschreiben/2020/rs_06-2020_laenderliste_gw.html
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Aufsichtsrecht/Verfuegung/vf_201204_virtuelle_iban_gw.html
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Aufsichtsrecht/Verfuegung/vf_201204_virtuelle_iban_gw.html
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Banking Act (Kreditwesengesetz – KWG). The credit institutions must specify the names of the end customers to whom the 
payment service companies pass the virtual IBAN. 

The general ruling is aimed at credit institutions within the meaning of Section 1 (1) KWG and is effective immediately. 

Date of publication: 08/12/2020 

(ii) EU 

EBA: Methodology for carrying out risk assessments in the fight against Money Laundering/Terrorist 
Financing 
Status: Final 
The EBA published the methodology and process for carrying out risk assessments under Article 9a of the revised EBA 
Regulation. These risk assessments are part of the EBA’s new role to lead, coordinate and monitor the fight against Money 
Laundering/Terrorist Financing (ML/TF) in all EU Member States. The main objective of a risk assessment under Article 9a is 
to establish how well equipped competent authorities are to tackle emerging ML/TF risks, in terms of their capabilities and 
resources to respond to future risks that may arise as well as to intervene early and in a coordinated manner to manage those 
risks across the single market. This methodology sets out how the EBA will identify emerging ML/TF risks, and how it will 
carry out the risk assessment. The methodology also explains the review and publication process of the outcome of each risk 
assessment. 

The methodology is aimed at supervisory, rather than banks. 

Date of publication: 16/12/2020 

EBA: First report on functioning of Anti-Money Laundering and Combating the Financing of Terrorism 
colleges 
Status: Final 
The EBA published its first report on progress made by competent authorities with the setting up of colleges to enhance 
supervisory cooperation for Anti-Money Laundering and Combating the Financing of Terrorism (AML/CFT) purposes. The 
report reflects that AML/CFT supervisors are still within the two-year transition period, lasting until 10 January 2022, to set up 
the colleges. So far, colleges for ten EU banks have been established, which the EBA notes is in line with the approach set out in 
its guidelines. The report flags areas that may require more focus from competent authorities when setting up AML/CFT 
colleges in the future. It also provides examples of good practices that competent authorities should consider adopting in order 
to ensure effective cooperation within the colleges. The EBA found that competent authorities across the EU are committed to 
implementing the AML/CFT colleges framework, reflecting on their continuing progress despite the Covid-19 pandemic. The 
EBA encourages all competent authorities to make use of the practices and observations set out in the report when establishing 
or participating in the AML/CFT colleges, and make adjustments to their approach where necessary. The EBA, as a college 
member and as part of its wider coordinating and monitoring role, will continue to monitor and support competent authorities 
in this process. 

Date of publication: 15/12/2020 

EBA: Opinion on interplay between the frameworks on Anti-Money Laundering and Combating the 
Financing of Terrorism and deposit protection 
Status: Final 
The EBA published an opinion on how to strengthen the connection between the EU legal frameworks on Anti-Money 
Laundering and Combating the Financing of Terrorism (AML/CFT), and deposit protection. The proposals set out in the 
opinion are addressed to the EC and aim at informing its ongoing reviews of the AMLD and the Deposit Guarantee Schemes 
Directive (DGSD). The opinion is also addressed to the national authorities, to implement some changes already under the 
current legal framework and ahead of the potential future revisions of the AMLD and DGSD. The EBA focused on two main 
topics: (i) the roles and responsibilities of different authorities in mitigating ML/TF risks, which includes cooperation between 
the authorities and information gathering and exchange - more specifically, the EBA looked at the collection of information on 
AML/CFT for DGS pay-outs; and (ii) whether depositors should be notified when they are not eligible for a pay out in line with 

https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2020/961479/Risk%20assessment%20under%20Article%209a%20of%20the%20EBA%20Regulation.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2020/961479/Risk%20assessment%20under%20Article%209a%20of%20the%20EBA%20Regulation.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2020/961425/Report%20on%20the%20functioning%20of%20AML%20Colleges%20.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2020/961425/Report%20on%20the%20functioning%20of%20AML%20Colleges%20.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Opinions/2020/961347/EBA%20Opinion%20on%20the%20interplay%20between%20the%20AMLD%20and%20the%20DGSD.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Opinions/2020/961347/EBA%20Opinion%20on%20the%20interplay%20between%20the%20AMLD%20and%20the%20DGSD.pdf
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the existing DGSD provisions or when their pay out is deferred or suspended because of ML/TF concerns (subject to the 
introduction of a power for the financial intelligence unit to instruct a DGS, the insolvency practitioner or the credit institution 
under bankruptcy proceedings to suspend a pay out in such cases – and mindful of relevant confidentiality provisions in the 
AMLD). The opinion focuses on the provision of information to depositors linked to a DGS pay out, based on real-life 
experiences of DGS interventions where there were AML/CFT concerns. The opinion outlines the methodology used for the 
assessment, which is then followed by 11 proposals. 

Date of publication: 14/12/2020 

EC: Commission Delegated Regulation …/… on amending Delegated Regulation (EU) 2016/1675 
supplementing Directive (EU) 2015/849, as regards deleting Mongolia from the table in point I of the 
Annex 
Status: Adopted by EC 
The EC adopted a delegated regulation, amending the list of high-risk third countries with strategic anti-money laundering 
(AML) and Combating the Financing of Terrorism (CTF) deficiencies produced under Article 9(2) of Fourth Money Laundering 
Directive (MLD4). The delegated regulation amends the Annex to Delegated Regulation (EU) 2016/1675 by removing 
Mongolia from the list of third countries that have been identified as having strategic AML and CTF deficiencies. The EC has 
concluded that Mongolia no longer has strategic deficiencies in the AML and CFT framework and does not pose a significant 
threat to the financial system of the EU. 

If the Council or the EP do not object to the delegated regulation, it will be published in the OJ and will enter into force 20 days 
after its publication. 

Date of publication: 07/12/2020 

https://ec.europa.eu/transparency/regdoc/rep/3/2020/EN/C-2020-8386-F2-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2020/EN/C-2020-8386-F2-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2020/EN/C-2020-8386-F2-EN-MAIN-PART-1.PDF
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6. Payments 

6.1 Payment and settlement systems 
(i) EU 

EPC: 2020 payment threats and fraud trends report 
Status: Final 
The EPC published its payment threats and fraud trends report for this year. The report provides an overview of the most 
important threats and other “fraud enablers” in the payments landscape, including: (i) social engineering; (ii) malware; (iii) 
advanced persistent threats (APTs); (iv) (Distributed) denial of service ((D)DoS); (v) botnets; and (vi) monetisation channels. For 
each threat, an analysis is made on the impact and context, and suggested controls and mitigations are described. The report 
attempts to create awareness amongst stakeholders involved in the payments domain to allow them to adopt proper measures to 
prevent payment fraud. 

Date of publication: 07/12/2020 

EC: Speech on Interchange Fee Regulation (IFR) in a rapidly evolving payment landscape 
Status: Final 
The EC published a speech by EVP and Commissioner for Competition Margrethe Vestager on the IFR, in the context of the 
rapidly evolving payment landscape. The speech covers the EU’s policy approach in respect of the increase in the use of cashless 
and contactless payments, as well as the path taken by the EU so far, specifically in respect of the IFR. 

Date of publication: 07/12/2020 

 

https://www.europeanpaymentscouncil.eu/sites/default/files/kb/file/2020-12/EPC244-20%20v1.0%202020%20Payments%20Threats%20and%20Fraud%20Trends%20Report.pdf
https://ec.europa.eu/commission/commissioners/2019-2024/vestager/announcements/speech-evp-margrethe-vestager-interchange-fee-regulation-rapidly-evolving-payment-landscape-impact_en
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7. Institutional supervisory framework 

(i) Eurozone 

ECB: Speech on bank boards and supervisory expectations 
Status: Final 
The ECB published a speech by Elizabeth McCaul, ECB Supervisory Board Member, on bank boards and supervisory 
expectations. Highlights include: (i) governance has been one of the key areas of supervisory focus of ECB Banking Supervision 
and undeniable progress has been made in Europe since 2015 with regard to bank governance, with ECB Banking Supervision 
raising the bar in terms of what is expected of bank boards, supervisory committees and internal control frameworks and 
policies, to name just a few examples; (ii) there is still plenty of room for improvement in governance in euro area banks and the 
current Covid-19 pandemic is making it all the more important for banks to address some of these shortcomings, as they can 
seriously compromise their overall resilience; (iii) ECB Banking Supervision conducts the final quality control over the 
appointment of board members - in 2021 the ECB will implement a stricter and more intrusive approach to fit and proper 
assessments, by publishing a revised guide on fit and proper assessments clarifying the ECB’s expectations on the suitability of 
bank directors; and (iv) while the aim is for rigorous fit and proper criteria to be applied equally across all euro area banks, 
unfortunately the implementation of these criteria is not currently harmonised across all euro area countries reflecting varied 
implementation of the CRD. Fully harmonised fit and proper criteria and increased clarity on the fit and proper process is 
needed in order to ensure a level playing field. 

Date of publication: 03/12/2020 

 

 

https://www.bankingsupervision.europa.eu/press/speeches/date/2020/html/ssm.sp201203%7E4c2c39db9d.en.html
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8. Investment funds 

(i) Germany 

BMF: Draft law to strengthen Germany as a fund location and to implement Directive (EU) 2019/1160 
amending Directives 2009/65/EC and 2011/61/EU with regard to the cross-border distribution of 
undertakings for collective investments (Fondsstandortgesetz – FoG) 
Status: Draft 
The German Ministry of Finance (Bundesfinanzministerium – BMF) published a Draft law to strengthen Germany as a fund 
establishment jurisdiction and to implement Directive (EU) 2019/1160 amending Directives 2009/65/EC and 2011/61/EU 
with regard to the cross-border distribution of undertakings for collective investments (Fondsstandortgesetz – FoG). The Fund 
Establishment Jurisdiction Act is intended to bundle regulatory and tax measures to strengthen Germany’s fund location. In 
addition to the adjustment to European legal requirements, the draft law contains further proposals to make Germany more 
attractive as a fund location. 

In terms of capital markets law, the new act essentially contains: (i) further reduction of bureaucracy for fund managers, amongst 
others abolition of the use of a permanent data carrier to inform investors, unless provided for by EU law, abolition of 
numerous written form requirements, more flexibility for fund managers when changing fund rules; (ii) further digitisation of 
supervision; (iii) more flexibility for real estate fund managers; (iv) expansion of the product range for fund managers; (v) 
introduction of regulations to revoke the cross-border distribution of investment funds (Directive implementation); and (vi) 
introduction of regulations for the pre-marketing of investment funds (Directive implementation). 

In addition, the KAGB and the WpHG will be adapted to European legal Regulations (Disclosure Regulation and Taxonomy 
Regulation) in terms of greater consideration of sustainability aspects in the investment decisions of financial market players. 

Date of publication: 03/12/2020 

BaFin: BaFin applies ESMA Guidelines on performance fees in UCITS and certain types of AIFs 
Status: Final 
BaFin announced that it will apply the ESMA Guidelines on performance fees in UCITS and certain types of AIFs. ESMA had 
published the German version of these guidelines on 5 November 2020. The guidelines relate to the performance-related fee in 
UCITS and open-ended retail AIFs. This does not affect open-ended AIFs, which are European venture capital funds 
(EuVECA) or other types of venture capital AIF, European social entrepreneurship funds (EuSEF), private equity AIFs or real 
estate AIFs. 

The purpose of the guidelines is to create coherent, efficient and effective supervisory practices within the European System of 
Financial Supervision (ESFS) and to ensure that national supervisory authorities apply Union law in a uniform manner. In 
addition, the guidelines are intended to help ensure that performance-based remuneration is standardised and converged. 

Date of publication: 03/12/2020 

(ii) EU 

ESMA: Terms of reference of the Operational Working Group (OWG) of the Investment Management 
Standing Committee (IMSC) 
Status: Final 
ESMA published the terms of reference (dated 26 October 2020) of the OWG of the IMSC. ESMA states that the main 
objective of the OWG is to promote common supervisory approaches and practices across Member States by enhancing mutual 
understanding, thereby improving convergence across the EU – when conducting this work, the OWG shall endeavour to 
ensure investor protection and promote stable, orderly and efficient financial markets. ESMA notes that the main areas of focus 
will be issues related to collective investment management activity. The terms of reference lists out the main tasks assigned to 
the OWG: (i) share supervisory knowledge and experiences on queries relating to the practical application of EU legislation in 

https://www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_VII/19_Legislaturperiode/2020-12-03-fondsstandortgesetz/Referentenentwurf.pdf?__blob=publicationFile&v=3
https://www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_VII/19_Legislaturperiode/2020-12-03-fondsstandortgesetz/Referentenentwurf.pdf?__blob=publicationFile&v=3
https://www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_VII/19_Legislaturperiode/2020-12-03-fondsstandortgesetz/Referentenentwurf.pdf?__blob=publicationFile&v=3
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Meldung/2020/meldung_2020_12_03_anwendung_ESMA_GL_offene_publikumsfonds.html
https://www.esma.europa.eu/sites/default/files/library/esma34-39-992_guidelines_on_performance_fees_en.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-39-992_guidelines_on_performance_fees_de.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-47-352_owg_tor.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-47-352_owg_tor.pdf
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the area of investment management; (ii) support exchange of supervisory knowledge and experiences on real supervisory cases 
and practical supervisory issues; (iii) identify areas of divergence in supervisory practices or approaches, where further 
harmonisation might be necessary; (iv) support convergent implementation of recent or upcoming EU legislation and ESMA 
guidance into supervisory practices; (v) facilitate the organisation of ESMA supervisory workshops in the area of investment 
management and follow-up discussions on supervisory issues; (vi) develop ESMA supervisory briefings and similar operational 
documents aiming to ensure convergence in the way national supervisors approach relevant supervisory issues in practice; and 
(vii) operationalise Common Supervisory Action (CSA) and similar ESMA exercises on supervisory actions with a view to 
ensuring effectiveness and supervisory convergence. 

Date of publication: 22/12/2020 

ESMA: Final guidelines to address leverage risk in the AIF sector 
Status: Final 
ESMA published its final report containing guidelines under Article 25 of AIFMD, drafted in response to a recommendation by 
the ESRB. Article 25 provides for NCAs to identify the extent to which the use of leverage in the AIF sector contributes to the 
build-up of systemic risk in the financial system, risks of disorderly markets or risks to the long-term growth of the economy. 
The guidelines set out common criteria in order to promote convergence in the way NCAs: (i) assess the extent to which the use 
of leverage within the AIF sector contributes to the build-up of systemic risk in the financial system; and (ii) design, calibrate and 
implement leverage limits. The guidelines follow the two steps-approach introduced by IOSCO and translate this approach into 
the European framework. Furthermore, the guidelines provide NCAs with a set of indicators to be considered when performing 
their risk assessment and a set of principles that NCAs should take into account when calibrating and imposing leverage limits. 

The Guidelines will be translated into the official EU languages and subsequently published on ESMA’s website. They will 
become applicable two months after the publication of the translations. 

Date of publication: 17/12/2020 

ESMA: Guidelines on stress test scenarios under the MMF Regulation 
Status: Final 
ESMA published a final report on guidelines on stress test scenarios produced under Article 28 of the Regulation on money 
market funds (MMF Regulation). These guidelines are updated at least every year taking into account the latest market 
developments. The final report includes: (i) unchanged principle-based guidelines on stress testing the MMF or the manager of 
an MMF shall regularly conduct (sections 4.1 to 4.7 of the Guidelines); (ii) unchanged guidelines under section 4.8 of the 
Guidelines; and (iii) updated guidelines on specifications on the type of the stress tests and their calibration, so that managers of 
MMFs have the information needed to fill in the corresponding fields in the reporting template mentioned in article 37 of the 
MMF Regulation (section 5 of the Guidelines). The new 2020 parameters set out in the updated guidelines included in this final 
report will have to be used for the purpose of the first reporting period following the start of the application of the updated 
guidelines (i.e. two months after the publication of their translations). 

Date of publication: 16/12/2020 

ESMA: Update on the reporting under the Money Market Funds Regulation 
Status: Final 
ESMA updated its validation rules regarding the MMFR. This relates to the requirements of Article 37 of the MMFR that 
require MMF managers to submit data to National Competent Authorities, who will then transmit this to ESMA. ESMA states 
that the changes: (i) provide clarifications on existing validation rules in order to fix inconsistencies or ease the understanding of 
the rules; and (ii) extend the Classification of Financial Instruments (CFI) codes for eligible assets. The amended documents are: 
(a) reporting instructions; (b) validations; and (c) schemas. 

Date of publication: 04/12/2020 

https://www.esma.europa.eu/sites/default/files/library/esma34-32-552_final_report_guidelines_on_article_25_aifmd.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-49-289_2020_guidelines_on_mmf_stress_tests.pdf
https://www.esma.europa.eu/press-news/esma-news/esma-updates-reporting-under-money-market-funds-regulation
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(iii) Eurozone 

Regulation (EU) 2020/2004 of the ECB amending Regulation (EU) No 1333/2014 concerning statistics on 
the money markets 
Status: Published in the OJ 
Date of entering into force: 12/12/2020 
Regulation (EU) 2020/2004 of the ECB amending Regulation (EU) No 1333/2014 concerning statistics on the money markets 
has been published in the Official Journal of the EU (OJ). With the amendment, Article 3(1) of Regulation (EU) No 1333/2014 
is replaced by the following: “For the purposes of the regular production of money market statistics, the reporting agents shall 
report to the NCB of the Member State where they are resident on a consolidated basis, including for all their Union and EFTA 
branches as well as for their branches located in the United Kingdom, daily statistical information relating to money market 
instruments. The required statistical information is specified in Annexes I, II and III. The reporting agents shall report the 
required statistical information in accordance with the minimum standards for transmission, accuracy, compliance with concepts, 
revisions and data integrity set out in Annex IV. The NCB shall transmit the statistical information it receives from the reporting 
agents to the ECB in accordance with Article 4(2) of this Regulation.” 

Date of publication: 08/12/2020 

(iv) International 

IOSCO: Industry survey on Exchange-Traded Funds (ETFs) 
Status: Consultation 
Deadline for the submission of comments: 01/03/2021 
IOSCO published an industry survey on ETFs. To help inform its findings and policy analysis for its upcoming report to the 
IOSCO Board, IOSCO’s Committee 5 on Investment Management is asking Asset Managers and Liquidity Providers/Market-
Makers to complete a voluntary survey. The purpose of the questionnaire is to support IOSCO’s project by enhancing its 
understanding of certain aspects of ETFs, including during the market volatility in March and April and, in particular, issues 
related to fixed-income ETFs. IOSCO will consider the questionnaire responses when formulating any potential guidance 
regarding ETFs in the future. 

Date of publication: 22/12/2020 

 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32020R2004
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32020R2004
https://www.iosco.org/news/pdf/IOSCONEWS586.pdf
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9. Special topics 

9.1 Covid-19 

(a) Prudential regulation 

(i) EU 

EC: Strategy to tackle non-performing loans 
Status: Final 
The EC published a strategy proposing a range of new measures to prevent a future build-up of non-performing loans (NPLs) 
across the EU as a result of the Covid-19 pandemic. The EC proposals include: (i) requesting that the EP begin inter-
institutional negotiations to quickly reach agreement on the EC’s proposal for a Directive on credit servicers, credit purchasers 
and the recovery of collateral adopted in March 2018; (ii) mandating, in early 2021, the EBA to review its NPL data templates 
based on a consultation with market participants, both on the buyer and seller side, to take place in 2021; (iii) consulting in H1 
2021 on establishing a central data hub at European level and other alternatives to collect and store anonymised data on NPL 
transactions; (iv) consulting in H1 2021 on reviewing Pillar 3 disclosure requirements under the CRR; (v) developing guidance, 
by Q3 2021, for sellers of NPLs, in cooperation with the EBA and in discussion with other relevant stakeholders, 
recommending what constitutes a ‘best execution’ sales process for the transactions on the secondary markets; (vi) developing 
with the EBA in early 2021 a suitable approach to reduce the risk weight on purchased defaulted assets; and (vii) urging the EP 
and the Council to swiftly reach an agreement on the legislative proposal for minimum harmonisation rules on accelerated 
extrajudicial collateral enforcement, with the total exclusion of consumers from this procedure. The EC also considers that the 
exception in Article 32(4)(d)(iii) BRRD (from the default position that an institution is failing or likely to fail if extraordinary 
public financial support for that institution is required) may be applied during the Covid-19 crisis to allow Member States to 
provide financial viable institutions with a temporary capital buffer to deal with severe adverse conditions in order to boost 
confidence in the banking sector and strengthen financial stability. The EC calls on the EP, the Council and Member States to 
ensure that the strategy to address NPLs is implemented at the Union and national levels in a coordinated manner. 

Date of publication: 16/12/2020 

(ii) Eurozone 

ECB: Updated FAQs on ECB supervisory measures in reaction to the coronavirus 
Status: Final 
The ECB published another update on its FAQs on ECB supervisory measures in reaction to the Covid-19 pandemic.  

Date of publication: 04/12/2020 

(b) Conduct rules 

(i) EU 

CoEU: Endorsing targeted amendments to EU rules as part of capital markets recovery package 
Status: Final 
The Council of the EU (CoEU) endorsed targeted amendments to MiFID II, the Prospectus Regulation, the Securitisation 
Regulation and the CRR as part of the capital markets recovery package aimed at facilitating the EU’s economic recovery from 
the Covid-19 pandemic. The objective of these amendments to MiFID II and Prospectus Regulation is to alleviate unnecessary 
administrative burdens in EU legislation so as to facilitate the recapitalisation of EU companies on financial markets, while 
maintaining investor protection. As for the amendments to the Securitisation Regulation and the CRR, the objective is to 

https://ec.europa.eu/transparency/regdoc/rep/1/2020/EN/COM-2020-822-F1-EN-MAIN-PART-1.PDF
https://www.bankingsupervision.europa.eu/press/publications/html/ssm.faq_ECB_supervisory_measures_in_reaction_to_the_coronavirus%7E8a631697a4.en.html
https://www.consilium.europa.eu/en/press/press-releases/2020/12/16/capital-markets-recovery-package-council-confirms-targeted-amendments-to-eu-capital-market-rules/
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facilitate bank lending by enabling banks to better manage their balance sheets. The Council invites its Permanent 
Representatives Committee (COREPER) to approve the final compromise texts. It also asks COREPER to give its Chair the 
mandate to inform the EP that, should the Parliament adopt the compromise texts in the exact form as set out in the addenda, 
the Council would adopt the proposed amending Directive and Regulations, subject to legal-linguistic revision by both 
Institutions. 

• Council item note 
• Amendments to MiFID II 
• Amendments to the Prospectus Regulation 
• Amendments to the general securitisation framework 
• Amendments to the CRR securitisation framework 

Date of publication: 16/12/2020 

EBA: Call on banks to continue to apply conservative approach to dividends and other distributions 
Status: Final 
The EBA called on banks to continue apply a conservative approach to dividends and other distributions given that the Covid-
19 pandemic and the uncertainty on its impact on the economy are likely to continue, with possible further deterioration of asset 
quality metrics over the next quarters. The EBA urges banks envisaging any dividends or other distribution to carefully take into 
account the resulting impact on the capital trajectory. The EBA advises that the supervisory dialogue with banks in this context 
should, in particular, consider banks’ income generation capacity based on prudent projections, to ensure that banks retain ample 
resources to withstand a possible further deterioration of asset quality while continuing to support the economic recovery and 
the financing of households and corporates. The EBA states that taking into account that the stressed conditions are likely to 
continue in 2021, the variable remuneration of material risk takers for the performance year 2020 should be set at a conservative 
level. To achieve an appropriate alignment with risks stemming from the Covid-19 pandemic a larger part of the variable 
remuneration of material risk takers should be deferred for a longer period and a larger proportion should be paid out in 
instruments. The EBA calls on competent authorities to continue to monitor banks’ remuneration policies, in particular to 
ensure that they are consistent with an effective risk management and long-term interest of the bank. 

Date of publication: 15/12/2020 

(ii) Eurozone 

ECB: Asking banks to refrain from or limit dividends and continue moderation on remuneration policies 
until September 2021 
Status: Final 
The ECB recommended that banks exercise extreme prudence on dividends and share buy-backs. The ECB asks that all banks 
consider not distributing any cash dividends or conducting share buy-backs, or to limit such distributions, until 30 September 
2021. The ECB explains that the recommendation reflects an assessment of the stability of the financial system and was made in 
close cooperation with the ESRB. Given the persisting uncertainty over the economic impact of the Covid-19 pandemic, the 
ECB expects dividends and share buy-backs to remain below 15% of the cumulated profit for 2019-20 and not higher than 20 
basis points of the CET1 ratio, whichever is lower. Banks that intend to pay dividends or buy back shares need to be profitable 
and have robust capital trajectories. They are expected to contact their Joint Supervisory Team to discuss whether the level of 
intended distribution is prudent. Banks should refrain from distributing interim dividends out of their 2021 profits. The ECB 
will continue to evaluate the economic situation and will reconsider the recommendation before 30 September 2021. In a letter 
to banks the ECB has also reiterated its expectations that banks adopt extreme moderation on variable remuneration until 30 
September 2021. If they are unable to limit variable remuneration, banks should consider whether a larger part of variable 
remuneration could be deferred for a longer period of time, and also consider paying it in instruments. The ECB’s expectations 
are not intended to apply where a bank is subject to a legal obligation to pay the variable remuneration. However, banks should 
also not adopt measures that compensate staff for the reduction or loss of variable remuneration, as this would circumvent the 
relevant regulatory provisions and the ECB’s supervisory expectations. The appropriateness of institutions’ remuneration 
policies and practices will form part of the ECB’s supervisory assessment within the 2021 supervisory review and evaluation 
process. The ECB recommends that national supervisors apply the same approach to less significant banks under their direct 

https://www.consilium.europa.eu/media/47469/st13798-ad01-en20.pdf
https://www.consilium.europa.eu/media/47469/st13798-ad01-en20.pdf
https://www.consilium.europa.eu/media/47470/st13798-ad02-en20.pdf
https://www.consilium.europa.eu/media/47471/st13798-ad03-en20.pdf
https://www.consilium.europa.eu/media/47472/st13798-ad04-en20.pdf
https://eba.europa.eu/eba-continues-call-banks-apply-conservative-approach-dividends-and-other-distributions-light-covid
https://www.bankingsupervision.europa.eu/press/pr/date/2020/html/ssm.pr201215%7E4742ea7c8a.en.html
https://www.bankingsupervision.europa.eu/press/pr/date/2020/html/ssm.pr201215%7E4742ea7c8a.en.html
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supervision, as appropriate. The ECB notes that further details on the supervisory measures are provided in section 4 of its 
FAQs. 

• ECB recommendation on dividend distributions 
• ECB letter regarding remuneration policies 
• FAQs 

Date of publication: 15/12/2020 

(c) Other 

(i) EU 

EBA: Updated report on the implementation of selected Covid-19 policies 
Status: Final 
The EBA published an updated report on the implementation of selected Covid-19 policies. The implementation report includes 
questions and answers brought to the attention of the supervisory community on the guidelines on legislative and non-legislative 
moratoria on loan repayments (GL on moratoria) – this is accompanied by a summary overview of the general payment 
moratoria in place in the EU in relation to the implementation of the GL on Covid-19 reporting and disclosure. The report also 
includes considerations of criteria that institutions should adopt with regard to operational risk in the context of the Covid-19 
pandemic, enriched with respect to the previously published version to address questions raised in the meantime by institutions 
and supervisors. The common criteria provided in the report aim to reduce possible inconsistencies in the calculation of capital 
requirements and supervisory reporting related to operational risk. The report also provides clarifications on: (i) the likely 
identification of a Covid-19-triggered downturn period and its incorporation into downturn loss given default (LGD) estimation; 
and (ii) the treatment of the Covid-19 public guarantee schemes as a form of credit risk mitigation under the advanced internal 
ratings-based (A-IRB) approach.   

Date of publication: 21/12/2020 

ESRB: Recommendation on restriction of distributions and summary of 40th regular meeting 
Status: Final 
The ESRB summarised the discussions held in the 40th regular meeting of its General Board on the impact of the Covid-19 
pandemic on the EU’s economy and the financial system. The ESRB: (i) welcomed the EC’s initiatives and emphasised that 
tackling non-performing loans should be high on the agenda of all authorities; (ii) highlighted priority issues for national support 
measures such as: (a) avoiding cliff effects while phasing out measures; (b) targeting fiscal measures at solvency support to viable 
firms; (c) monitoring private debt sustainability; (d) preparing for a scenario with increased distress in the corporate sector; and 
(e) enhancing financial institutions’ balance sheet transparency; (iii) highlights an Advisory Scientific Committee insight into 
corporate insolvencies in the context of the Covid-19 pandemic, to be published in early 2021; and (iv) decided to revise and 
extend its recommendation on restriction of distributions. The revised recommendation is in line with the decisions taken in 
parallel by the EBA, ECB and EIOPA. Previously the General Board included CCPs within the scope of its recommendation. 
However, ESMA’s CCP stress test exercise confirmed the overall operational resilience of EU CCPs to common shocks and 
multiple defaults for credit, liquidity and concentration stress risks. Considering the effectiveness of the measures deployed by 
CCPs to mitigate operational risk, the General Board decided that it is no longer necessary to include CCPs within the scope of 
the recommendation. The recommendation will apply until 30 September 2021. 

Date of publication: 18/12/2020 

EBA: Reactivation of Guidelines on legislative and non‐legislative moratoria on loan repayments applied in 
the light of the Covid‐19 crisis 
Status: Final 
The EBA announced that, in light of the impact of a second Covid-19 wave and the restrictions that governments have put in 
place, it has reactivated its Guidelines on legislative and non-legislative moratoria (originally published on 2 April 2020). The 
EBA has introduced two new constraints to ensure that the support provided by moratoria is limited to bridging liquidity 

https://www.bankingsupervision.europa.eu/ecb/pub/pdf/en_ecb_2020_62_f_sign%7E6a404d7d9c..pdf?bc87edfa97b9ab56140b289cf090ea81
https://www.bankingsupervision.europa.eu/press/letterstobanks/shared/pdf/2020/ssm.2020_letter_remuneration_policies_in_the_context_of_the_coronavirus_COVID_19_pandemic.en.pdf
https://www.bankingsupervision.europa.eu/press/publications/html/ssm.faq_ECB_supervisory_measures_in_reaction_to_the_coronavirus%7E8a631697a4.en.html
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2020/923062/Report%20on%20implementation%20of%20COVID-19%20policies%20-%20update%20section%204.pdf
https://www.esrb.europa.eu/pub/pdf/recommendations/esrb.recommendation201215_on_restriction_of_distributions_during_the_COVID-19_pandemic%7E2502cd1d1c.en.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2020/GL%20amending%20EBA-GL-2020-02%20on%20payment%20moratoria/960347/EBA-GL-2020-15%20Amending%20Guidelines%20EBA%20GL%202020%2002%20on%20payment%20moratoria.pdf?retry=1
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2020/GL%20amending%20EBA-GL-2020-02%20on%20payment%20moratoria/960347/EBA-GL-2020-15%20Amending%20Guidelines%20EBA%20GL%202020%2002%20on%20payment%20moratoria.pdf?retry=1
https://eba.europa.eu/regulation-and-policy/credit-risk/guidelines-legislative-and-non-legislative-moratoria-loan-repayments-applied-light-covid-19-crisis
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shortages triggered by the new lockdowns and that there are no operational restraints on the continued availability of credit: (i) 
only loans that are suspended, postponed or reduced under general payment moratoria for not more than nine months in total, 
including previously granted payment holidays, can benefit from the application of the Guidelines; and (ii) credit institutions are 
requested to document to their supervisor their plans for assessing that the exposures subject to general payment moratoria do 
not become unlikely to pay. This requirement will allow supervisors to take any appropriate action. The EBA revised Guidelines, 
which will apply until 31 March 2021, include additional safeguards against the risk of an undue increase in unrecognised losses 
on banks’ balance sheets. 

• Consolidated version of the updated Guidelines 

Date of publication: 02/12/2020 

9.2 Brexit 
(i) Germany 

BaFin: Information for MiFID firms and asset management companies on the EU passport after Brexit 
Status: Final 
With two draft letters, BaFin published information for MiFID firms and asset management companies on the EU passport 
after Brexit referring to the EC’s notice to stakeholders of 7 July 2020 “Withdrawal of the United Kingdom and EU rules in the 
field of asset management”. BaFin warns that institutions may lose the freedom to provide services in Germany after the end of 
the transition period and therefore recommends to develop solutions to mitigate the resulting risks. If institutions intend to 
continue their business with clients in Germany, BaFin strongly recommends to contact it lest they receive cease and desist 
orders by BaFin which will be resolutely enforced. 

• Information for MiFID firms 
• Information for asset management companies 

Date of publication: 09/12/2020 

(ii) EU 

European Council: Signature of the EU-UK agreement 
Status: Final 
The European Council announced that the President of the European Council and the President of the European Commission 
signed the EU-UK trade and cooperation agreement. The agreement was then brought to the United Kingdom to be signed by 
Prime Minister Boris Johnson, before being provisionally applied as of 1 January 2021. This agreement will then be examined by 
the European Parliament and the Council, before it can be ratified by the European Union. 

The Council of the EU had adopted the agreement on 29 December 2020. 

In addition, the Council of the EU published its Council Decision (EU) 2020/2232 on the position to be taken on behalf of the 
European Union within the Joint Committee established by the Agreement on the withdrawal of the United Kingdom of Great 
Britain and Northern Ireland from the European Union and the European Atomic Energy Community as regards the adoption 
of a decision establishing a list of 25 persons who are willing and able to serve as members of an arbitration panel under the 
Agreement and on a reserve list of persons who are willing and able to serve as Union members of an arbitration panel under 
the Agreement 

Date of publication: 30/12/2020 

https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2020/GL%20amending%20EBA-GL-2020-02%20on%20payment%20moratoria/960349/Final%20report%20on%20EBA-GL-2020-02%20Guidelines%20on%20payment%20moratoria%20-%20consolidated%20version.pdf
https://ec.europa.eu/info/sites/info/files/brexit_files/info_site/asset_management_en.pdf
https://www.bafin.de/SharedDocs/Downloads/EN/Aufsichtsrecht/EU-Aufsicht/dl_its_brexit_wa3.pdf?__blob=publicationFile&v=7
https://www.bafin.de/SharedDocs/Downloads/EN/Aufsichtsrecht/EU-Aufsicht/dl_its_brexit_wa4.pdf?__blob=publicationFile&v=7
https://www.consilium.europa.eu/en/press/press-releases/2020/12/30/press-release-signature-of-the-eu-uk-agreement-30-december-2020/
https://www.consilium.europa.eu/en/press/press-releases/2020/12/29/eu-uk-trade-and-cooperation-agreement-council-adopts-decision-on-the-signing/
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=uriserv:OJ.L_.2020.437.01.0182.01.ENG
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ESMA: Reminding users of scheduled IT operations at end of Brexit transition period 
Status: Final 
ESMA published a reminder of the operations planned on its databases and systems at the end of the Brexit transition period on 
31 December 2020: (i) ESMA will continue receiving files but will not produce feedback files during the maintenance window 
for its Financial Instruments Reference Data System (FIRDS), Financial Instrument Transparency System (FITRS) and Double 
Volume Cap System (DVCAP). During the maintenance window, reporting entities should continue sending data to their NCAs 
and to ESMA; the backlog of files submitted to ESMA will be processed after completion of the operations; (ii) the maintenance 
window of the FIRDS system is planned from 31 December 2020 at 21:30 CET until 7 January 2021 at 12:00 CET. Should 
ESMA complete the operations earlier than 7 January 2021, ESMA may reopen the system earlier to minimise the downtime. 
Therefore, market participants should monitor from 5 January 2021 potential communication in this respect on ESMA’s website 
and publication of FIRDS data by ESMA; and (iii) the maintenance window of the FITRS and DVCAP systems is planned from 
31 December 2020 at 21:30 CET until Monday 11 January 2021 at 12:00 CET. Should ESMA complete the operations earlier 
than 11 January 2021, ESMA may reopen the systems earlier to minimise the downtime. Therefore, market participants should 
monitor from 7 January 2021 potential communication in this respect on ESMA’s website and publication of FITRS data by 
ESMA. ESMA will also carry out manual updates of databases and registers published directly on the ESMA website, the status 
of which will be indicated on a newly published webpage. 

Date of publication: 16/12/2020 

ESMA: Recognising Euroclear UK & Ireland Limited as a third-country CSD from 1 January 2021 
Status: Final 
ESMA announced that Euroclear UK & Ireland Limited (EUI), the central securities depository (CSD) established in the UK, 
will be recognised as a third-country CSD (TC-CSD) for a limited period after the end of the Brexit transition period. ESMA 
explains that on 25 November 2020, the EC adopted an equivalence decision determining, for a limited time period, that the 
regulatory and supervisory framework applicable to CSDs established in the UK is equivalent in accordance with CSDR. ESMA 
explains that recognition of a TC-CSD also requires the establishment of cooperation arrangements with the home supervisor. 
In this respect, ESMA has agreed a new MoU with the BoE, establishing the necessary cooperation arrangements for the 
recognition and supervision of UK CSDs under CSDR. ESMA’s decision will allow EUI to continue to provide, in the EU: (i) 
notary and central maintenance services in respect of securities constituted under the law of Ireland; and (ii) central maintenance 
services in respect of underlying securities constituted under the laws of Cyprus, Luxembourg and the Netherlands, which are 
represented in the EUI CREST system by means of depository interests. The decision applies until 30 June 2021. 

Date of publication: 11/12/2020 

EBA: Informing customers of UK financial institutions about the end of the Brexit transition period 
Status: Final 
The EBA published a statement regarding Brexit for the benefit of consumers across the EU. The EBA states, amongst other 
things, that: (i) to continue to provide financial services in the EU, UK financial institutions will need to ensure that they offer 
these services through entities that are duly authorised in the EU; (ii) where the UK financial institutions have chosen to cease 
their activities in the EU, they are required to finish off-boarding of the affected customers by the end of the transition period 
without causing detriment to consumers; (iii) after the end of the transition period, EU-based payment service providers will 
need to provide more information regarding the payer for cross-border payments and direct debits from the EU to the UK, 
compared to intra-EU transfers, which is how payments to the UK have so far been treated; (iv) under EU law, after the end of 
the transition period, consumers in the EU may maintain their existing bank accounts held with UK financial institutions, 
subject to the relevant UK legal requirements [A&O comment: and, of course, the relevant EU 27 national legal requirements] – 
however, consumers need to consider specific factors, such as whether their bank accounts are held with a UK financial 
institution authorised in the UK, or with an EU-based branch of a UK financial institution; and (v) all financial institutions 
affected by Brexit, and in particular UK financial institutions offering financial services to consumers in the EU, should 
adequately and timely inform consumers regarding the availability and continuity of the services they currently provide. 

Date of publication: 08/12/2020 

https://www.esma.europa.eu/press-news/esma-news/esma-reminds-users-scheduled-it-operations-end-brexit-transition-period
https://www.esma.europa.eu/press-news/esma-news/esma-recognise-euroclear-uk-ireland-limited-eui-after-brexit-transition-period
https://eba.europa.eu/eba-informs-customers-uk-financial-institutions-about-end-brexit-transition-period
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ESAs: Change in the status of Simple, Transparent and Standardised (STS) securitisation transactions at 
the end of the UK transition period 
Status: Final 
The ESAs published a communication to highlight the change in the status of STS securitisations transactions at the end of the 
UK transition period. The ESAs state that for a securitisation transaction to qualify as an STS securitisation, the Securitisation 
Regulation requires that the originator, sponsor and the securitisation special purpose vehicle (SSPE) be established in the Union 
– accordingly, those securitisation transactions currently labelled as STS securitisations will lose the STS status where one or all 
the securitisation parties (originator, sponsor and/or the SSPE) are established in the UK after the end of the transition period. 
The ESAs confirm that this will apply to STS asset-backed commercial paper (ABCP) securitisations and STS non-ABCP 
securitisations. ESMA is working with national competent authorities to ensure that ESMA’s STS securitisation public register is 
up to date on 1 January 2021. In addition, the ESAs note that the loss of the STS status implies that the preferential capital 
treatment available for investments in this type of securitisations will come to an end. 

Date of publication: 07/12/2020 

9.3 FinTech/Digital finance 
(i) Germany 

BMJV: Draft law on the introduction of electronic securities (Gesetz zu Einführung von elektronischen 
Wertpapieren) 
Status: Draft 
The Federal Ministry of Justice (Bundesjustizministerium – BMJV) published the government’s draft on the law on the introduction 
of electronic securities. The draft law serves to modernise German securities law and the associated supervisory law. A central 
component is the introduction of the new law on electronic securities (Gesetz über elektronische Wertpapiere – eWpG). With the 
establishment of digital securities, one of the central components of the German government’s block chain strategy and the joint 
key issues paper on electronic securities issued by the BMF and the BMJV is being implemented. According to the current legal 
situation, financial instruments that are considered securities under civil law must be securitised in a document. The paper 
certificate is the starting point for the transfer of ownership under property law and takes into account, amongst other things, 
the traffic protection of potential purchasers. In order to guarantee the marketability of securities and the legally secure 
acquisition at the same time, a suitable replacement of the paper certificate is required, e.g. by entry in a register based on block 
chain technology. The present regulatory proposal is also intended to provide prudential clarity: The Federal Financial 
Supervisory Authority (BaFin) will supervise the provision of the issue and the keeping of decentralised registers as new financial 
services under the eWpG, the German Banking Act (Kreditwesengesetz – KWG) and the Central Securities Depository Regulation 
(Zentralverwahrer-Verordnung). The draft distinguishes between the maintenance of a central electronic securities register by a 
central securities depository and the maintenance of registers for the issuance of electronic debt securities, which are made 
possible by distributed ledger technologies, amongst other things. 

Date of publication: 16/12/2020 

(ii) EU 

ESMA: Guidelines on outsourcing to cloud service providers 
Status: Final 
ESMA published a final report on its guidelines on outsourcing to cloud service providers. ESMA states that the purpose of the 
guidelines is to help firms identify, address and monitor the risks that may arise from their cloud outsourcing arrangements and 
to support a convergent approach to the supervision of cloud outsourcing arrangements across competent authorities in the EU. 
The report provides an overview of the feedback received through the responses to ESMA’s consultation on the proposed draft 

https://eba.europa.eu/esas-highlight-change-status-simple-transparent-and-standardised-sts-securitisation-transactions-end
https://eba.europa.eu/esas-highlight-change-status-simple-transparent-and-standardised-sts-securitisation-transactions-end
https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente/RegE_Einfuehrung_elektr_Wertpapiere.pdf?__blob=publicationFile&v=3
https://www.esma.europa.eu/sites/default/files/library/esma50-157-2403_cloud_guidelines.pdf
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Guidelines which closed on 1 September 2020 and explains how ESMA took the feedback that it received into account. It also 
contains the final set of Guidelines on outsourcing to cloud service providers. 

The Guidelines will be translated in the official EU languages and published on ESMA’s website – the publication of the 
translations will trigger a two-month period during which national competent authorities (NCAs) must notify ESMA whether 
they comply or intend to comply with the guidelines. 

Date of publication: 18/12/2020 

(iii) International 

IOSCO: Report on the education of retail investors regarding risks of cryptoassets 
Status: Final 
IOSCO published a report on the education of retail investors regarding risks of cryptoassets. The report describes methods that 
regulators can use to provide educational material to retail investors on the risks of investing in cryptoassets and offers four areas 
of guidance covering the following activities: (i) developing educational content about cryptoassets; (ii) informing the public 
about unlicensed or fraudulent firms; (iii) using a variety of communication channels to inform investors; and (iv) forming 
partnerships to develop and disseminate educational materials. An Appendix to the report provides examples of IOSCO 
members’ use of different investor activities and initiatives regarding cryptoassets. 

Date of publication: 22/12/2020 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD668.pdf
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10. German Omnibus Acts (Artikelgesetze) 

(i) Germany 

BMF: Draft law on the European interconnection of transparency registers and on the implementation of 
Directive 2019/1153 (Transparenz-Finanzinformationsgesetz Geldwäsche – TraFinG Gw) 
Status: Draft 
The German Ministry of Finance (Bundesfinanzministerium – BMF) published a Minister’s bill on the draft law on the European 
interconnection of transparency registers and on the implementation of Directive 2019/1153 laying down rules facilitating the 
use of financial and other information for the prevention, detection, investigation or prosecution of certain criminal offences 
(Gesetz zur europäischen Vernetzung der Transparenzregister und zur Umsetzung der Richtlinie 2019/1153 zur Nutzung von 
Finanzinformationen für die Bekämpfung von Geldwäsche, Terrorismusfinanzierung und sonstigen schweren Straftaten). For further information 
please see section 5 above. 

Date of publication: 23/12/2020 

BMF: Draft of a law to further strengthen investor protection (Gesetz zur weiteren Stärkung des 
Anlegerschutzes) 
Status: Consultation 
Deadline for the submission of comments: 15/01/2021 
The German Ministry of Finance (Bundesfinanzministerium – BMF) published a draft of a law to further strengthen investor 
protection. For further information please see section 3.4 above. 

Date of publication: 22/12/2020 

BMJV: Government draft law to strengthen financial market integrity (Gesetz zur Stärkung der 
Finanzmarktintegrität) 
Status: Draft 
The German Ministry of Justice and Consumer Protection (Bundesministerium der Justiz und für Verbraucherschutz – BMJV) 
published government’s draft (Regierungsentwurf) on the law on strengthening the financial market integrity 
(Finanzmarktintegritätsstärkungsgesetz – FISG). For further information please see section 3.1 above. 

Date of publication: 16/12/2020 

Law to reduce risks and strengthen proportionality in the banking sector (Gesetz zur Reduzierung von 
Risiken und zur Stärkung der Proportionalität im Bankensektor) 
Status: Published in the Federal Gazette 
Date of entry into force: 28/12/2020 
The Law to reduce risks and strengthen proportionality in the banking sector (Risikoreduzierungsgesetz – RiG) has been published 
in the German Federal Gazette. For further information please see section 1.1 above. 

Date of publication: 14/12/2020 

 
 
 

  

https://www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_VII/19_Legislaturperiode/2020-12-23-transparenz-finanzinformationsgesetz/1-Referentenentwurf.pdf?__blob=publicationFile&v=3
https://www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_VII/19_Legislaturperiode/2020-12-23-transparenz-finanzinformationsgesetz/1-Referentenentwurf.pdf?__blob=publicationFile&v=3
https://www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_VII/19_Legislaturperiode/2020-12-22-Anlegerschutzstaerkungsgesetz/1-Referentenentwurf.pdf?__blob=publicationFile&v=2
https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente/RegE_Finanzmarktintegriaet.pdf?__blob=publicationFile&v=2
http://www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_BGBl&jumpTo=bgbl120s2773.pdf
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