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1. Bank regulation 

1.1 Prudential regulation  

(a) Solvency/Own funds issues 

(i) EU 

EBA: Guidelines on the treatment of structural FX under Article 352(2) of the CRR 
Status: Final 
The EBA published the translation into the EU official languages of its Guidelines on the treatment of structural FX under 
Article 352(2) of the CRR.  

• German version 

Date of publication: 28/08/2020 

EBA: Guidelines on criteria for the use of data inputs in the expected shortfall risk measure under the 
Internal Model Approach 
Status: Consultation 
Deadline for the submission of comments: 12/11/2020 
The EBA published a consultation paper on draft guidelines on criteria for the use of data inputs in the risk-measurement model 
referred to in Article 325bc of the CRR under the Internal Model Approach (IMA) for market risk. The guidelines aim to clarify 
the qualitative conditions that the data related to modellable risk factors should meet to be used in the institution’s expected 
shortfall calculations. In particular, these Guidelines clarify that the data used to compute the expected shortfall risk measure 
should be: (i) accurate; (ii) appropriate; (iii) frequently updated; and (iv) complete and overall consistent in its use in the expected 
shortfall risk measure. These guidelines are part of the deliverables included in the roadmap for the new market and counterparty 
credit risk approaches published on 27 June. 

The Guidelines are relevant for all institutions which apply an internal model for market risk or intend to do so. 

Date of publication: 12/08/2020 

(ii) International 

BCBS: Consultations on principles for operational risk and operational resilience 
Status: Consultation 
Deadline for the submission of comments: 06/11/2020 
BCBS began consulting on proposed principles for operational resilience that aim to mitigate the impact of potentially severe 
adverse events by enhancing banks’ ability to withstand, adapt to and recover from them. The proposed operational resilience 
principles focus on: (a) governance; (b) operational risk management; (c) business continuity planning and testing; (d) mapping 
interconnections and interdependencies; (e) third-party dependency management; (f) incident management; and (g) resilient 
cyber security and ICT. BCBS is of the view that operational resilience is also an outcome of effective operational risk 
management. Activities such as risk identification and assessment, risk mitigation (including the implementation of controls) and 
ongoing monitoring work together to minimise operational disruptions and their effects when they materialise. Given this 
natural relationship between operational resilience and operational risk, BCBS is also consulting on proposing updates to its 
principles for the sound management of operational risk (PSMOR). Specifically, BCBS is proposing a limited number of updates 

https://eba.europa.eu/regulation-and-policy/market-risk/guidelines-on-the-treatment-of-structural-fx-under-352-2-of-the-crr
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2020/GLs%20on%20the%20treatment%20of%20structural%20FX/Translations/924254/EBA-GL-2020-09%20Guidelines%20on%20Structural%20FX_COR_DE.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2020/EBA-CP-2020-21/923213/EBA-CP-2020-21%20%28CP%20draft%20GL%20on%20criteria%20for%20the%20use%20of%20data%20inputs%20for%20the%20ES%20risk%20measure%20under%20the%20IMA%29.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2020/EBA-CP-2020-21/923213/EBA-CP-2020-21%20%28CP%20draft%20GL%20on%20criteria%20for%20the%20use%20of%20data%20inputs%20for%20the%20ES%20risk%20measure%20under%20the%20IMA%29.pdf
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to: (i) align the PSMOR with the recently finalised Basel III operational risk framework; (ii) update the guidance where needed in 
the areas of change management and ICT; and (iii) enhance the overall clarity of the principles document. 

BCBS rules in general are not legally binding. This holds true, in particular, for BCBS principles. However, they can at some 
point be implemented into legally binding EU law.   

• Principles for operational resilience 
• Revisions to the principles for the sound management of operational risk 

Date of publication: 06/08/2020 

(b) Securitisation 

(i) EU 

ESMA: Updated XML schema and reporting instructions for securitisation reporting 
Status Final 
ESMA published updated XML schema and reporting instructions for securitisation reporting. 

Date of publication: 19/08/2020 

(c) Liquidity 

(i) International 

IOSCO: Report on Liquidity Provision in the Secondary Markets for Equity Securities 
Status: Final 
IOSCO published a final report on liquidity provision in the secondary markets for equity securities. The report identifies some 
of the key elements of market making programmes that may help promote the provision of liquidity, strengthen investor 
confidence and foster fair and efficient markets. The report identifies several common themes which regulators could consider 
as key elements in relation to market making programmes and/or other liquidity provision incentive arrangements, in particular: 
(i) registration of market makers; (ii) obligations imposed on market makers; (iii) balancing the obligations and benefits of the 
programmes; (iv) monitoring compliance with the programme; and (v) public disclosure about the programmes. This report and 
the key elements identified were prepared prior to the Covid-19 pandemic. IOSCO is discussing possible future work relating to 
the impact of the pandemic on market making and liquidity in equity securities markets. 

Date of publication: 11/08/2020 

(d) Risk management/SREP/Pillar 2/Outsourcing 

(i) Eurozone 

ECB: Report on banks’ internal capital adequacy assessment process (ICAAP) practices 
Status: Final 
The ECB published a report on banks’ ICAAP practices. The report summarises the results of a structured analysis of ICAAP 
practices based on the ICAAP packages which a representative sample of significant institutions (SIs) submitted in 2019, 
describing the range of ICAAP practices observed in a sample of 37 banks. The ECB undoubtedly acknowledges that many 
banks have made a considerable effort towards improving their ICAAPs over recent years and also that they have made clear 
progress. However, the report also revealed several ICAAP areas that are less developed, all of which merit attention as, weak 
practices in those areas could undermine the overall effectiveness of the ICAAPs. 

Date of publication: 11/08/2020 

https://www.bis.org/bcbs/publ/d509.htm
https://www.bis.org/bcbs/publ/d508.htm
https://www.esma.europa.eu/press-news/esma-news/esma-provides-updated-xml-schema-and-reporting-instructions-securitisation-0
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD660.pdf
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssm.reportbanksicaappractices202007%7Efc93bf05d9.en.pdf?fa6bf450f613249b6c629fc102b0a4e7
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(e) Internal governance/“Authorised Persons Regime” 

(i) EU 

EBA: Consultation on revised guidelines on internal governance under CRD V and IFD 
Status: Consultation 
Deadline for the submission of comments: 31/10/2020 
The EBA launched a consultation to revise its guidelines on internal governance in order to take account of the amendments 
introduced by CRD V and IFD. Amongst other things, these Guidelines: (i) clarify that identifying, managing and mitigating 
Money Laundering and Terrorism Financing (ML/TF) risk is part of sound internal governance arrangements and credit 
institutions’ risk management framework; (ii) specify and reinforce the framework regarding loans to members of the 
management body and their related parties - those loans may constitute a specific source of actual or potential conflict of interest 
and, therefore, specific requirements have been explicitly included in CRD and in the same way, other transactions with 
members of the management body and their related parties have the potential to create conflicts of interest and, therefore, the 
EBA is proposing guidance on how to properly manage them; (iii) in line with the requirement to have a gender-neutral 
remuneration policy, include new guidance on the code of conduct to ensure that credit institutions take all necessary measures 
to avoid discrimination and guarantee equal opportunities to staff of all genders; and (iv) now include explicit reference to ESG 
factors. The EBA has proposed a new requirement for the management body to aim to ensure a “sustainable business model” 
that takes into account all risks, including environmental, social and governance risks. This is intended to link management body 
responsibilities and ESG factors. The risk management framework requirements have also been amended to explicitly refer to 
ESG amongst the financial and non-financial risks that must be taken into account. The EBA has published a version of the 
consultation in tracked changes, so that the amendments are easily identified. The EBA expects the amended guidelines to enter 
into force on 26 June 2021. 

Date of publication: 31/07/2020 

(f) Supervisory reporting 

(i) Germany 

Third amending Regulation to the Regulation on Financial and Risk-bearing Capacity Information (Dritte 
Verordnung zur Änderung der Finanz- und Risikotragfähigkeitsinformationenverordnung) 
Status: Published in the Federal Gazette 
Date of entry into force: 19/08/2020 
The Regulation on Financial and Risk-bearing Capacity Information provides a key element of the reporting regime for German 
credit institutions and financial services institutions. It was now amended: The Third amending Regulation to the Regulation on 
Financial and Risk-bearing Capacity Information has been published in the German Federal Gazette. The amendment of the 
Regulation serves in particular to implement two EBA guidelines. The national implementation of the guidelines 
EBA/GL/2016/10 “Guidelines on ICAAP and ILAAP information collected for SREP purposes” requires the extension of the 
FinaRisikoV by two new reporting forms. For example, information on multi-year capital planning as an element of the 
institutions’ Internal Capital Adequacy Process (ICAAP) has not yet been collected via a uniform reporting system. The same 
applies to information on the Internal Liquidity Adequacy Assessment Process (ILAAP). In particular, the new form in ICAAP 
comprises the following: (i) general information on the scenario for capital planning; (ii) normative perspective of the 
scenario/regulatory capital planning; (iii) internal capital planning (going concern approach of all types); and (iv) supplementary 
information and explanations. The new form on ILAAP contains: (i) capital market orientation; (ii) extent of liquidity 
management; (iii) performance indicators; (iv) maturity bands of the liquidity overview; (v) outflow assumptions in the liquidity 
overview; (vi) haircuts of the liquidity buffer positions; (vii) liquidity stress test; (viii) refinancing plan; and (ix) supplementary 
information and explanations. 

The implementation of the EBA/GL/2018/02 “Guidelines on the management of interest rate risk arising from non-trading 
book activities” entails the collection of further information on interest rate shock scenarios that was not provided for in the 
previous reporting forms. 

Date of publication: 18/08/2020 

https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2020/EBA%20launches%20consultation%20to%20revise%20its%20Guidelines%20on%20internal%20governance%20%28EBA/CP/2020/20%29/898012/CP%20on%20Guidelines%20on%20internal%20governance%20under%20CRD.pdf
http://www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_BGBl&jumpTo=bgbl120s1890.pdf
http://www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_BGBl&jumpTo=bgbl120s1890.pdf
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(g) Structural reform 

(i) Germany 

BaFin: Updated interpretative guidance on Article 2 of the Bank Separation Act (Abschirmungsgesetz) 
Status: Final 
BaFin published an updated version of the interpretative guidance on Article 2 of the German Act on Ringfencing and Recovery 
and Resolution Planning for Credit Institutions and Financial Groups (Gesetz zur Abschirmung von Risiken und zur Planung der 
Sanierung und Abwicklung von Kreditinstituten und Finanzgruppen), also known as the Bank Separation Act (Abschirmungsgesetz). The 
interpretative guidance has been updated as many additional questions have arisen regarding the implementation of the Bank 
Separation Act and the application of the interpretative guidance previously issued. To ensure that all institutions have the same 
information at their disposal, BaFin has now decided to make the interpretative guidance publicly available in the form of 
general questions and answers. Furthermore, the interpretative guidance has now been divided into modules. This shall make it 
more user-friendly and shall enable BaFin to more easily make subsequent amendments if necessary. 

The guidance is relevant for CRR credit institutions or groups which consist at least of one CRR credit institution which exceeds 
the thresholds provided for in Sec. 3 (2) KWG.  

• English version of the interpretative guidance 
• Compare version 
• Notes on the interpretative guidance 

Date of publication: 06/08/2020 

1.2 Recovery and resolution 
(i) EU 

EBA: Final Report on Draft ITS on disclosure and reporting on MREL and TLAC 
Status: Draft 
The EBA published its final report and final draft ITS on disclosure and reporting on the Global Systemically Important 
Institution (G-SII) requirement for own funds and eligible liabilities (TLAC) and the minimum requirements for own funds and 
eligible liabilities (MREL). The EBA sought to maximise efficiency for entities when complying with their disclosure and 
reporting obligations and to facilitate the use of information by authorities and market participants. For these purposes, MREL 
and TLAC are presented in an integrated manner, both in the reporting and disclosure templates. The reporting and disclosure 
requirements are enshrined in a single set of ITS and a mapping between the quantitative information that has to be disclosed 
and the data that has to be reported is provided. The ITS also seek to maximise the consistency and comparability of disclosures 
under these ITS with the templates and definitions included in the relevant BCBS Pillar 3 standards in order to reinforce market 
discipline. The final draft ITS were submitted to the European Commission for adoption. The provisions on the disclosures on 
TLAC apply immediately after the adoption and entry into force of the ITS. The provisions on disclosures on MREL apply from 
1 January 2024 at the earliest. The first reference date for reporting in accordance with the ITS is 30 June 2021 (reporting 
framework 3.0) for both MREL and TLAC. 

Date of publication: 03/08/2020 

(ii) Eurozone 

SRB: Operational guidance to banks on the implementation of the bail-in tool 
Status: Final 
The SRB published the ‘Expectations for Banks’ (EfB) where it outlines the role of banks in working together with resolution 
authorities to achieve resolvability. Banks should work on making themselves resolvable. The SRB supports and guides banks in 

https://www.bafin.de/SharedDocs/Downloads/DE/Auslegungsentscheidung/dl_ae_161214_abschirmungsgesetz.pdf?__blob=publicationFile&v=4
https://www.bafin.de/SharedDocs/Downloads/EN/Auslegungsentscheidung/dl_ae_161214_abschirmungsgesetz_en.pdf?__blob=publicationFile&v=6
https://www.bafin.de/SharedDocs/Downloads/DE/Auslegungsentscheidung/dl_ae_161215_abschirmungsgesetz.pdf?__blob=publicationFile&v=5
https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Auslegungsentscheidung/BA/ae_161214_abschirmungsgesetz.html
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2020/CP%20on%20ITS%20on%20disclosure%20and%20reporting%20of%20MREL%20and%20TLAC/898092/Final%20report%20on%20draft%20ITS%20on%20disclosure%20and%20reporting%20on%20MREL%20and%20TLAC.pdf
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this process through: (i) the EfB; (ii) additional operational guidance documents; and (iii) the cooperation between Internal 
Resolution Teams (IRTs) and individual banks.  

The SRB announced that it has published new documents that provide operational guidance to banks on playbooks and 
instructions for bail-in data sets, which are accompanied by an explanatory note. The SRB states that the documents are not a 
new set of SRB policies, but rather a guide to help banks ensure the required preparation for bail-in application during the 
resolution planning phase. The following documents were published: (i) a Q&A for publication of bail-in guidance; (ii) bail-in 
data instructions; (iii) bail-in data explanatory note; and (iv) operational guidance on bail-in playbooks. 

The documents are relevant for entities falling within the scope of the SRMR (i.e. mostly, but not only, credit institutions 
supervised by the ECB).  

• Q&A for publication of bail-in guidance 
• Bail-in Data Instructions  
• Bail-in Data Explanatory Note 
• Operational Guidance 

Date of publication: 10/08/2020 

(iii) International 

FSB: Questionnaire on continuity of access to FMIs for firms in resolution 
Status: Final 
The FSB published a questionnaire on the continuity of access to FMIs for firms in resolution. As one of several outcomes of a 
workshop held in May 2019, it was suggested that the process of collecting certain baseline information relevant to continuity of 
access in resolution could be streamlined through the use of a common template or questionnaire for gathering relevant 
information, which could: (i) reduce the “many to one” nature of inquiries from banks and authorities to FMIs; (ii) streamline 
the provision of this information from FMIs to firms and authorities; and (iii) streamline the information gathering process for 
firms who are members of multiple FMIs. All FMIs are encouraged to complete the questionnaire and to publish their 
responses, or to make them available in other ways to FMI service users and resolution authorities to inform their resolution 
planning. The experience will be evaluated after the first iteration in the course of 2021. FMIs and banks, as well as other 
stakeholders, will then have the opportunity to provide feedback and suggestions on the questionnaire itself and the process. 

Date of publication: 14/08/2020 

 

https://srb.europa.eu/sites/srbsite/files/qna_for_publication_of_bail-in_guidance.pdf
https://srb.europa.eu/sites/srbsite/files/srb_bail-in_data_instructions.pdf
https://srb.europa.eu/sites/srbsite/files/srb_bail-in_data_explanatory_note.pdf
https://srb.europa.eu/sites/srbsite/files/srb_operational_guidance_on_bail-in_playbooks.pdf
https://www.fsb.org/wp-content/uploads/P140820.pdf
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2. Investment firms regulation 

(i) Germany 

BMF: Draft Law on the implementation of the Investment Firms Directive (Entwurf eines Gesetzes zur 
Umsetzung der Richtlinie (EU) 2019/2034 über die Beaufsichtigung von Wertpapierfirmen) 
Status: Draft 
In December 2019, a new regime for investment firms was published on the EU level, consisting of a regulation (IFR) and a 
directive (IFD). The German Ministry of Finance (Bundesfinanzministerium – BMF) now published a draft law implementing the 
IFD, i.e. Directive (EU) 2019/2034 on the supervision of investment firms (the Investment Firms Directive – IFD), called Law 
on the supervision of investment firms (Gesetz zur Beaufsichtigung von Wertpapierfirmen – Wertpapierfirmengesetz  – WpFG).  

Currently, investment firms are, in principle, subject to a similar prudential regime as credit institutions, namely under 
CRR/CRD. In Germany, CRD is implemented, in particular, in the German Banking Act (Kreditwesengesetz – KWG). However, in 
contrast to credit institutions, investment firms have a business model with a different risk profile, as they do not accept 
deposits. In order to take account of the specific requirements for business models and different risk profiles of investment 
firms, specific requirements for supervision and capital requirements of investment firms were being developed by IFD/IFR. 
These requirements will vary in proportion to the size of the investment firms. 

The German Ministry of Finance has decided to implement IFD not only by inserting amendments into the KWG, but by 
creating a completely new regime for investment firms, the WpFG. In proportion to the size and importance of investment 
firms for financial stability, the WpFG essentially contains: (i) requirements relating to initial capital; (ii) requirements relating to 
the organisation of business and certain notification obligations; (iii) supervisory powers of the competent supervisory 
authorities, in particular with regard to the solvency of investment firms and capital and liquidity requirements; (iv) criteria for 
assessing the appropriateness of internal capital requirements; (v) requirements for the executive board and supervisory bodies 
of investment firms with regard to internal corporate governance; and (vi) rules on remuneration policy for certain categories of 
investment firm employees. 

The WpFG is relevant to all investment firms as they will first need to assess in which category of investment firms they fall and 
what new rules they need to comply with, if any. 

Date of publication: 17/08/2020 

 
 

https://www.bundesfinanzministerium.de/Content/DE/Gesetzestexte/Gesetze_Gesetzesvorhaben/Abteilungen/Abteilung_VII/19_Legislaturperiode/2020-08-17-Gesetz-Umsetzung-Richtlinie-Beaufsichtigung-Wertpapierfirmen/1-Referentenentwurf.pdf?__blob=publicationFile&v=3
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3. Market regulation/Conduct rules 

3.1 Consumer protection rules 
(i) Germany 

BMJV: Draft law amending the model for information on withdrawal of general consumer loan contracts 
(Entwurf eines Gesetzes zur Änderung des Musters für eine Widerrufsinformation für Allgemein-
Verbraucherdarlehensverträge) 
Status: Draft 
The German Ministry of Justice and Consumer Protection (Bundesjustizministerium – BMJV) published a draft law amending the 
model for information on withdrawal of general consumer loan contracts. The model needs to be adapted to take into account a 
ruling of the European Court of Justice (ECJ) of 26 March 2020 in case C-66/19. 

Under the Consumer Credit Directive (CCD), the withdrawal period for consumer contracts does not start until the consumer 
has received all the compulsory contractual information. Since the start of the period must be indicated, the contractual 
information on withdrawal must also contain information on the necessary mandatory information. In order to avoid 
overloading the information on withdrawal, the German legislator decided at the time when designing the model not to list the 
extensive mandatory information in full. Instead, the model named the most important compulsory information and referred to 
Section 492(2) of the Civil Code (Bürgerliches Gesetzbuch – BGB), which refers to Article 247(6) to (13) of the Introductory Act to 
the Civil Code (EGBGB), in which the compulsory information is fully implemented. In its judgment of 26 March 2020 in case 
C-66/19, the ECJ ruled that such a reference, as contained in the model withdrawal information (so-called “cascade reference”), 
is incompatible with Article 10(2)(p) of the CCD. 

Date of publication: 28/08/2020 

3.2 Transparency requirements/Shareholder requirements 
(i) Germany 

Law on the further implementation of the Amending Directive on the Transparency Directive with regard 
to a uniform electronic format for annual financial reports (Gesetz zur weiteren Umsetzung der 
Transparenzrichtlinie-Änderungsrichtlinie im Hinblick auf ein einheitliches elektronisches Format für 
Jahresfinanzberichte) 
Status: Published in the Federal Gazette 
Date of entry into force: 19/08/2020 
The Law on the further implementation of the Amending Directive of the Transparency Directive with regard to a uniform 
electronic format for annual financial reports has been published in the German Federal Gazette. The Law amends – amongst 
other laws – the Securities Trading Act (Wertpapierhandelsgesetz – WpHG) and the Investment Act (Vermögensanlagengesetz – 
VermAnlG). 

With (retroactive) effect from 1 January 2020, certain capital market companies have to prepare their annual financial reports in a 
European Single Electronic Format (ESEF). The European Commission has laid down the corresponding format requirements 
on a binding basis. The aim is to simplify reporting for the benefit of issuers, investors and competent authorities and to 
facilitate the accessibility, analysis and comparability of the accounting documents contained in an annual financial report. The 
new regulations therefore oblige the capital market companies concerned to disclose their annual and consolidated financial 
statements as well as their management and group management reports electronically in the “ESEF”. In accordance with 
European law, the new format requirements are to be applied for the first time to annual and consolidated financial statements 
as well as management and group management reports prepared for the financial year beginning after 31 December 2019. 

Date of publication: 18/08/2020 

https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente/RefE_Widerruf_Verbraucherdarlehen.pdf?__blob=publicationFile&v=2
http://www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_BGBl&jumpTo=bgbl120s1874.pdf
http://www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_BGBl&jumpTo=bgbl120s1874.pdf


 Regulatory monitoring | 2020  

 

© Allen & Overy LLP 2020  
 

     12 

4. Market infrastructure 

4.1 Custody rules 
(i) EU 

ESMA: Final report on further postponing CSDR settlement discipline 
Status: Final 
ESMA published a final report on draft RTS definitively postponing the date of entry into force of the settlement discipline 
regime under the Central Securities Depositories Regulation (CSDR) until 1 February 2022. The postponement is due to the 
impact of the Covid-19 pandemic on the implementation of regulatory projects and IT deliveries by central securities 
depositaries and a wide range of market participants. It also follows a request from the European Commission in July 2020. The 
further postponement is in addition to Commission Delegated Regulation (EU) 2020/1212 (see below). 

Date of publication: 28/08/2020 

Commission Delegated Regulation (EU) 2020/1212 amending Delegated Regulation (EU) 2018/1229 
supplementing the Central Securities Depositories Regulation (CSDR) with regard to RTS on settlement 
discipline 
Status: Published in the OJ 
Date of entry into force: 27/08/2020 
Commission Delegated Regulation (EU) 2020/1212 of 8 May 2020 amending the Commission Delegated Regulation (EU) 
2018/1229 (RTS on settlement discipline), was published in the OJ. The entry into force of the RTS on settlement discipline has 
been delayed from 13 September 2020 to 1 February 2021. 

Date of publication: 24/08/2020 

 

https://www.esma.europa.eu/sites/default/files/library/esma70-156-3490_final_report_-_csdr_rts_on_settlement_discipline_-_postponement_until_1_february_2022.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32020R1212
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32020R1212
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32020R1212
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5. Anti-money laundering 

(i) Germany 

BMJV: Draft law to improve the criminal law fight against money laundering (Gesetz zur Verbesserung der 
strafrechtlichen Bekämpfung der Geldwäsche) 
Status: Draft 
The Federal Ministry of Justice (Bundesjustizministerium – BMJV) published a draft law to improve the criminal law fight against 
money laundering. It serves to implement the Directive (EU) 2018/1673 of the European Parliament and of the Council of 
23 October 2018 on combating money laundering by criminal law that came into force on 2 December 2018. The Directive lays 
down minimum rules on the definition of criminal offences and sanctions to combat money laundering and must be transposed 
into national law by 3 December 2020. 

Date of publication: 11/08/2020 

(ii) EU 

EBA: Response to the EC’s consultation on an Anti-Money Laundering/Combating the Financing of 
Terrorism (AML/CFT) action plan and the establishment of an EU level AML/CFT supervisor 
Status: Final 
The EBA published its response to the EC’s consultation on an AML/CFT action plan and the establishment of an EU level 
AML/CFT supervisor. In its response, the EBA sets out technical points that policy-makers should consider when deciding on 
the scope and powers of an EU-level supervisor for AML/CFT. The EBA is of the view that a comprehensive assessment of 
the current EU AML/CFT framework is necessary to ensure that the EU and its component parts are equipped to tackle 
ML/TF more effectively and efficiently. Specifically, the EBA recommends that the EC: (i) harmonise the EU’s legal framework 
to reduce the risk of gaps created by divergent approaches to incorporating EU AML/CFT law into national law; (ii) combine an 
ongoing role for national AML/CFT authorities with an EU-level AML/CFT supervisor in a ‘hub and spoke’ approach that 
builds on national AML/CFT authorities’ expertise and resources, and complement this with effective EU-level oversight for a 
consistent approach with comparable outcomes; and (iii) leverage on the EU’s existing AML/CFT infrastructure, including the 
EBA’s policy, data and information technology resources as well as the EBA’s European and international supervisory 
cooperation networks. The EBA has also published a letter to Valdis Dombrovskis (Executive Vice-President of the EC), 
summarising the response. 

• EBA Response 
• EBA Letter 

Date of publication: 19/08/2020 

https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente/RefE_Geldwaesche_Bekaempfung.pdf?__blob=publicationFile&v=1
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Other%20publications/2020/923773/EBA%20response%20to%20the%20consultation%20on%20the%20Commission%27s%20AMLCFT%20action%20plan%20final%20for%20publication.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/About%20Us/Missions%20and%20tasks/Correspondence%20with%20EU%20institutions/2020/923781/2020%2008%2019%20Letter%20to%20EVP%20Dombrovskis%20re%20AML%20Action%20Plan.pdf
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6. Payments 

6.1 Bank accounts/Payment services 
(i) EU 

EC: No right for banks to refuse access to basic bank accounts based on consumers’ location within the 
EU 
Status: Final 
The EP published an answer from the EC responding to a written question. The question (dated 2 July) starts by explaining that 
banks are not entitled to refuse access to basic bank accounts simply on the grounds that applicants are not resident in the 
country where they are located, based on Article 15 of the Payment Accounts Directive (PAD) – in practice, however, banks 
frequently avail themselves of an exception to this rule where granting access to a basic payment account would effectively be in 
breach of EU anti-money laundering law. Partly as a result of this, individuals and companies may still encounter difficulties in 
opening a bank account outside their country of residence. Thus, the question posed is if the EC considers that automatic refusal 
of access to a basic payment account is at odds with the principles of the internal market. In its answer, the EC states that it 
agrees that automatic refusal to a consumer of a payment account with basic features on the grounds of his residence in another 
Member State is not in accordance with the PAD or EU money laundering laws. 

• EP Question 
• EC Answer 

Date of publication: 07/08/2020 

 

 

 

https://www.europarl.europa.eu/doceo/document/P-9-2020-003945_EN.html
https://www.europarl.europa.eu/doceo/document/P-9-2020-003945-ASW_EN.pdf
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7. Investment funds 

(i) Germany 

BaFin: Application of the updated ESMA guidelines on reporting under Article 37 of the MMF Regulation 
Status: Final 
BaFin announced that it will apply the German translation of the guidelines published by ESMA regarding notifications to the 
competent authorities under Article 37 of the Regulation on Money Market Funds. The purpose of these guidelines is to 
establish consistent, efficient and effective supervisory practices. For example, the guidelines aim to ensure that national 
supervisory authorities apply Article 37 of the MMF Regulation and the Implementing Regulation on Reporting in a consistent 
manner. Pursuant to Article 37 of the MMF Regulation, the MMF manager reports to its supervisory authority at least annually 
certain information on the nature and characteristics of the MMF, on portfolio indicators and on stress test results. The 
Guideline provides guidance on how to report this information. It addresses the data fields and provides examples. 

Date of publication: 13/08/2020 

(ii) EU 

ESMA: Risk parameters in ESMA’s guidelines on stress test scenarios under the Money Markets Fund 
Regulation (MMFR) to be updated 
Status: Final 
ESMA published a statement to announce that it will update risk parameters in its 2019 guidelines on stress test scenarios under 
the MMFR. ESMA has assessed whether the scenarios envisaged in the 2019 guidelines are still appropriate and finds that 
applying the 2019 scenarios in the current market environment generally leads to absolute levels of stress similar to the levels 
observed in March 2020. However, for some parameters, the 2019 scenarios have been exceeded by the extreme market 
movements observed during the Covid-19 crisis and the relevant factors will be updated accordingly. ESMA will calibrate the 
risk parameters in collaboration with the European Systemic Risk Board (ESRB) and the ECB. ESMA expects to publish the 
2020 update of the guidelines in Q4. 

Date of publication: 27/08/2020 

ESMA: Recommending priority topics in AIFMD review 
Status: Final 
ESMA published a letter to the EC in respect of reviewing the AIFMD. The letter shares ESMA’s views in the Annexes on the 
key topics of the AIFMD review where it sees the need to consider amendments to the framework for alternative investment 
funds in Europe. In many cases, these suggestions also require consideration of changes to the Undertakings for the Collective 
Investment in Transferable Securities (UCITS) framework. The letter includes recommendations for changes in 19 areas 
including: (i) harmonising the AIFMD and UCITS regimes; (ii) delegation and substance; (iii) liquidity management tools; (iv) 
leverage; (v) the AIFMD reporting regime and data use; and (vi) the harmonisation of supervision of cross-border entities. 
Annex I sets out the key issues in the legislative framework where ESMA recommends revisions and Annex II sets out more 
specifically the key reporting issues where improvements could be made. ESMA is asking the EC to support the areas identified 
in the letter in order to improve the effectiveness and soundness of the AIFMD. The EC will present their stance on ESMA’s 
recommendations in their consultation report on AIFMD II, which is expected to be published in September. 

Date of publication: 18/08/2020 

 

https://www.bafin.de/SharedDocs/Veroeffentlichungen/DE/Meldung/2020/meldung_2020_08_13_ESMA_GL_Art37-GeldmarktfondsVO.html
https://www.esma.europa.eu/sites/default/files/library/esma34-49-173_guidelines_mmf_reporting_de.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-49-184_mmfr_stress_test_statement.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-49-184_mmfr_stress_test_statement.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-32-551_esma_letter_on_aifmd_review.pdf
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8. Special topics 

8.1 Covid-19 

(a) Prudential regulation 

(i) EU 

EBA: Updating its work programme for 2020 in light of the Covid-19 pandemic 
Status: Final 
The EBA published a revised work programme for 2020 to reflect projects that it has postponed as a result of the Covid-19 
pandemic. The revised work programme outlines the prioritisation principles for the revision, as well as the EBA’s initiatives to 
monitor the Covid-19 crisis. The principles are: (i) freezing of publication of new consultation papers, unless considered critical; 
(ii) limiting minimum interaction with industry (only voluntary exercises with industry were planned); (iii) data collection for the 
purpose of ad-hoc analysis to support policy options/investigations being put on hold until further notice; and (iv) publishing 
final Regulatory Technical Standards/Implementing Technical Standards (RTS/ITS) on a case-by-case basis, depending on their 
degree of finalisation and expected time of implementation. The EBA states that these principles have been followed across all 
policy work in order to face the more complex working situation as well as to alleviate the burden on banks. 

Date of publication: 14/08/2020 

EBA: Guidance on impact of CRR adjustments in response to the COVID‐19 pandemic on supervisory 
reporting and disclosure 
Status: Final 
The EBA published documents relating to the CRR Amending Regulation. Firstly, the EBA published a final report on draft ITS 
on supervisory reporting by institutions. The EBA has further updated the ITS to accommodate minor technical changes made 
by the CRR Amending Regulation on own funds, non-performing exposure (NPE) backstop and leverage ratio. The EBA has 
drafted the ITS to apply from 28 June 2021, with the exception of specific requirements concerning the leverage ratio buffer. 
Secondly, the EBA has published guidelines on supervisory reporting and disclosure requirements in compliance with the CRR 
Amending Regulation. The EBA has issued these guidelines to provide clarification and help institutions implement the 
reporting and disclosures that are linked to the regulatory measures adopted in the context of Covid-19. The guidelines clarify 
how to report the CRR Amending Regulation adjustments that have an impact on templates related to the leverage ratio, own 
funds and credit risk. The clarification provided in these guidelines will apply until the reporting reference date of 31 May 2021 
and until and including the last disclosure reference date prior to 28 June 2021. Finally, the EBA has also published amended 
guidelines on uniform disclosures under Article 473a of the CRR on the transitional period for mitigating the impact of the 
introduction of IFRS 9 on own funds to ensure compliance with the CRR Amending Regulation. In light of the urgency of the 
situation, the EBA is not consulting on the ITS or guidelines. 

• Final report on the draft ITS on supervisory reporting (CRR quick fix in the light of Covid-19) 
• Guidelines on supervisory reporting and disclosure requirements in compliance with the CRR ‘quick fix’ in response to the 

Covid‐19 pandemic 
• Guidelines amending Guidelines EBA/GL/2018/01 to ensure compliance with the CRR “quick fix” due to Covid-19 

pandemic 

Date of publication: 11/08/2020 

https://eba.europa.eu/sites/default/documents/files/document_library/923593/EBA%202020%20Work%20Programme%20-%20Revised%20%281%29.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Draft%20Technical%20Standards/2020/ITS/Revised%20final%20draft%20ITS%20on%20reporting%20for%20v3.0/923100/Final%20report%20on%20the%20draft%20ITS%20on%20supervisory%20reporting%20v3.0%20-%20CRR%20quick%20fix.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2020/GLs%20on%20supervisory%20reporting%20and%20disclosure%20requirements%20in%20compliance%20with%20CRR%20%E2%80%9Cquick%20fix%E2%80%9D/923102/Guidelines%20on%20supervisory%20reporting%20and%20disclosures%20-%20CRR%20quick%20fix.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2020/GLs%20on%20supervisory%20reporting%20and%20disclosure%20requirements%20in%20compliance%20with%20CRR%20%E2%80%9Cquick%20fix%E2%80%9D/923102/Guidelines%20on%20supervisory%20reporting%20and%20disclosures%20-%20CRR%20quick%20fix.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2020/GLs%20to%20amend%20disclosure%20guidelines%20EBA/GL/2018/01/923101/Guidelines%20amending%20EBAGL201801%20to%20ensure%20compliance%20with%20the%20CRR%20%E2%80%9Cquick%20fix%E2%80%9D%20due%20to%20COVID%201%209%20pandemic.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2020/GLs%20to%20amend%20disclosure%20guidelines%20EBA/GL/2018/01/923101/Guidelines%20amending%20EBAGL201801%20to%20ensure%20compliance%20with%20the%20CRR%20%E2%80%9Cquick%20fix%E2%80%9D%20due%20to%20COVID%201%209%20pandemic.pdf
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EBA: Clarity on the implementation of the reporting and disclosure framework in the context of Covid-19 
measures 
Status: Final 
The EBA published an updated version of its report on the implementation of selected Covid-19 policies, including a new FAQs 
section which provides answers to technical and interpretive questions raised by supervisors and institutions following the 
publication of the guidelines on Covid-19 reporting and disclosure. Given that new issues may continue to arise, the EBA states 
that it may update the report at a later stage. 

Date of publication: 07/08/2020 

8.2 FinTech 
(i) Germany 

BMJV and BMF: Draft law on the introduction of electronic securities (Gesetz zu Einführung von 
elektronischen Wertpapieren) 
Status: Draft 
The Federal Ministry of Justice (Bundesjustizministerium – BMJV) together with the Federal Ministry of Finance 
(Bundesfinanzministerium – BMF) published a draft law on the introduction of electronic securities. The draft law serves to 
modernise German securities law and the associated supervisory law. A central component is the introduction of the new law on 
electronic securities (Gesetz über elektronische Wertpapiere – eWpG). With the establishment of digital securities, one of the central 
components of the German government’s block chain strategy and the joint key issues paper on electronic securities issued by 
the BMF and the BMJV is being implemented. According to the current legal situation, financial instruments that are considered 
securities under civil law must be securitised in a document. The paper certificate is the starting point for the transfer of 
ownership under property law and takes into account, amongst other things, the traffic protection of potential purchasers. In 
order to guarantee the marketability of securities and the legally secure acquisition at the same time, a suitable replacement of the 
paper certificate is required, e.g. by entry in a register based on block chain technology. The present regulatory proposal is also 
intended to provide prudential clarity: The Federal Financial Supervisory Authority (BaFin) will supervise the provision of the 
issue and the keeping of decentralised registers as new financial services under the eWpG, the German Banking Act 
(Kreditwesengesetz – KWG) and the Central Securities Depository Regulation (Zentralverwahrer-Verordnung). The draft distinguishes 
between the maintenance of a central electronic securities register by a central securities depository and the maintenance of 
registers for the issuance of electronic debt securities, which are made possible by distributed ledger technologies, amongst other 
things. 

Date of publication: 11/08/2020 

(ii) EU 

EBA: Consultation on the use of RegTech solutions and ways to support the uptake of RegTech across the 
EU 
Status: Consultation 
Deadline for the submission of comments: 30/09/2020 
The EBA launched a RegTech industry survey to invite all relevant stakeholders, such as financial institutions and information 
and communications technology (ICT) third-party providers, to share their views and experience on the use of RegTech 
solutions, on a best effort basis. The aim of the survey is to better understand the ongoing activity in this area, raise awareness 
on RegTech within the regulatory and supervisory community, and inform any relevant future policy discussion. The EBA is 
also seeking ways to facilitate the adoption and scale-up of RegTech solutions across the EU whilst acknowledging and looking 
to address the underlying risks. In its survey, the EBA focuses on: (i) mapping and understanding the existing RegTech 
solutions; (ii) identifying the main barriers and risks related to the use of RegTech solutions; and (iii) identifying potential ways to 
support the uptake of RegTech across the EU. The EBA has prepared two separate RegTech questionnaires: one is to be 
completed by financial institutions, and the other one by ICT third-party providers. Both questionnaires are composed of a 
general part, aimed at collecting aggregate information on all types of RegTech solutions in use, and a more detailed part, 

https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2020/923062/Report%20on%20implementation%20of%20COVID-19%20policies%20-%20update%20section%204.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2020/923062/Report%20on%20implementation%20of%20COVID-19%20policies%20-%20update%20section%204.pdf
https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente/RefE_Einfuehrung_elektr_Wertpapiere.pdf?__blob=publicationFile&v=1
https://eba.europa.eu/financial-innovation-and-fintech/fintech-knowledge-hub/regtech-industry-survey
https://eba.europa.eu/financial-innovation-and-fintech/fintech-knowledge-hub/regtech-industry-survey
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focussing on individual RegTech solutions in four specific areas of focus: (a) Anti-Money-Laundering/Combating the Financing 
of Terrorism – ongoing monitoring of the business relationship and/or transaction monitoring; (b) creditworthiness 
assessments; (c) compliance with security requirements and standards (information security, cybersecurity, payment services); 
and/or (d) supervisory reporting. The EBA expects to report on the use of RegTech solutions in the first half of 2021. 

Date of publication: 12/08/2020 

(iii) International 

BIS: Speech on leveraging technology to support supervision – challenges and collaborative solutions 
Status: Final 
BIS published a speech by Benoît Cœuré (Head of the BIS Innovation Hub) on leveraging technology to support supervision, 
providing a broad overview of the challenges that remain for suptech and regtech to be embraced more widely, as well as 
highlighting the potential future if efforts are coordinated. Amongst other things, the speech outlines: (i) benefits of regtech and 
suptech; (ii) challenges for digital transformation; and (iii) building trusted platforms of collaboration – specifically, on improving 
trusted interaction with innovative financial players to facilitate innovative technologies and business models for financial 
services. 

Date of publication: 19/08/2020 

 

  

https://www.bis.org/speeches/sp200819.pdf
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