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Introduction

Allen & Overy’s report identifies widespread — yet
inconsistently applied — instances of differential treatment
according to relationship status across 21 separate areas
of Hong Kong law and government policy. Differential
treatment extends beyond individuals in alternative
relationships, such as cohabiting couples, civil partnerships
and same-sex marriages, hampering effective law
enforcement as well as Hong Kong’s broader society.
These findings are the result of an unprecedented review

of legislation in Hong Kong, across 537 Ordinances.

As social views change in Hong Kong, people increasingly
accept the legitimacy of relationships other than opposite-
sex marriage. There is greater acceptance of couples who
choose to live together without being married. Support is
also growing for anti-discrimination protections for lesbian,

gay, bisexual, transgender, and intersex (LGBTI+) people.

Yet opposite-sex marriage remains the only broadly legally
recognised voluntary personal relationship in Hong Kong,
Couples in alternative relationships such as civil partnerships
or cohabitation relationships — whether opposite-sex or
same-sex — as well as couples in same-sex marriages formed
in other jurisdictions, do not enjoy many of the same rights
and benefits as similarly situated people in opposite-sex
marriages. And despite sharing the same emotional,
financial, and social bonds as opposite-sex spouses,

they are not subject to the same obligations.

Against this backdrop, Hong Kong’s Equal Opportunities
Commission (EOC) engaged Allen & Overy to identify and
analyse areas of Hong Kong legislation and policy in which
an individual’s relationship status impacts their legal rights
and obligations. Allen & Overy’s findings are documented in
‘The Recognition and Treatment of Relationships
under Hong Kong law’, a report released in June 2019.

Join the conversation
#Equality4Couples

The report details the serious impact differential

treatment based on relationship status can have on
individuals, the Government, and the public in Hong Kong.
At the individual level, couples in non-marital cohabiting
relationships cannot access reproductive technology. Neither
cohabiting couples nor couples in same-sex marriages can
apply for public rental housing as an ordinary family. If a
person dies without a will, their cohabitee, unlike an
opposite-sex spouse, has no automatic right to the

deceased’s estate.

But while differential treatment impinges on the rights of
individuals in alternative relationships, its repercussions do

not end there.

The Government’s failure to recognise and codify alternative
relationships also limits the reach of policy and hampers
effective law enforcement. Market misconduct laws, to give
one example, categorise the disclosure of certain prohibited
information for the benefit of one’s opposite-sex spouse as
illegal. Identical behaviour — with identical consequences —
may be more difficult to punish when the would-be
criminals are in a same-sex marriage. Allen & Overy’s report
catalogues these and other ways differential treatment affects

individuals, the Government, and the public.

To compile the report, Allen & Overy’s international team
of lawyers acted pro bono, supported by a team from
Morgan Stanley and specialist advisors.

We hope the report will allow local stakeholder groups and
other institutions to engage in discussions about whether
particular areas of the law may benefit from reform and, if

so, how such reforms may be pursued.

Please visit www.allenovery.com/EOC for the full report.
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The emotional, financial and social bonds between
individuals in alternative relationships are often
identical to those between opposite-sex spouses
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Background

THE
DISCRIMINATION
LAW REVIEW

In 2016, the EOC Discrimination Law Review examined all anti-discrimination laws relating to
marital status. It found that protections from discrimination on the grounds of marital status and
family status only apply to individuals in opposite-sex marriages. No comparable safeguards protect
those in alternative relationships.

The review highlighted other areas of policy and law that discriminate on the grounds of
relationship status. The lack of legal recognition for alternative relationships, it concluded, enables
that discrimination.

CHANGING
SOCIAL
ATTITUDES

With some exceptions, Hong Kong law does not recognise same- or opposite-sex civil
partnerships, cohabitation relationships, or same-sex marriages formed in foreign jurisdictions.

Increasingly, however, Hong Kong’s society does.

— As early as 2008, 51 per cent of respondents to a survey conducted by the Department of Social
Work and Social Administration at The University of Hong Kong accepted the legitimacy of
long-term, non-marital unions. The department concluded that in Hong Kong, where the
number of people who have never married has increased significantly over the past 25 years,
people “are ready to accept more diverse definitions of family”.

— More recently, the Family Council’s 2017 Family Survey indicated that 49.1 per cent of
people aged 15-34 and 47 per cent of those aged 35-54 accepted the legitimacy of
cohabiting unions.

— A similar trend is evident in society’s changing view of LGBTI+ relationships. A 2018 survey by
the Centre for Comparative and Public Law at The University of Hong Kong indicated growing
public support for anti-discrimination measures for LGBTI+ people. Where 58 per cent of
respondents favoured legislating against sexual orientation discrimination in 2013, that number
rose to 69 per cent in 2018. Nearly four-fifths — 78 per cent — agreed same-sex couples should
enjoy at least some of the rights of opposite-sex couples, a 5 per cent increase since 2013. And
where just 38 per cent supported same-sex marriage in 2013, this figure climbed to 50.4 per cent
in 2018.
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CURRENT

ACTIONS

In recent years, individuals in alternative relationships have launched a series of legal challenges
against differential legal treatment. In November 2018, one applicant filed a judicial review to
quash the Hong Kong Housing Authority’s decision that the applicant and his same-sex spouse
wete ineligible to apply for public rental housing as an ordinary family. Earlier that year, a
woman launched a judicial review into the unavailability of marriage and civil partnerships for
same-sex couples. In November 2018, two men launched separate legal challenges against
Hong Kong’s restriction of marriage to opposite-sex couples and its refusal to recognise

same-sex marriages from overseas.

Some challengers have met success. In July 2018, the Court of Final Appeal ruled the Director
of Immigration had acted unlawfully in declaring the same-sex civil partner of an eligible
sponsor ineligible for a dependant visa. Civil partners and same-sex couples who have married

outside Hong Kong now have the right to apply for dependant visas.

Morte recently, in June 2019, the Court of Final Appeal ruled in favour of a civil servant
challenging the Secretary for the Civil Service’s decision not to provide medical and dental
benefits to the petitioner’s same-sex spouse, and the Commissioner of Inland Revenue’s
decision that the couple were not entitled to elect for joint assessment for salaries tax.
Directions arising from the ruling are yet to be given, but in the future, same-sex spouses of
civil servants should enjoy the same medical and dental benefits as their opposite-sex

counterparts while taxpayers will be eligible for joint assessment with their same-sex spouses.

ALLEN & OVERY’S

REPORT

Against this background, the EOC commissioned Allen & Overy to produce a report on the
recognition and treatment of relationships under Hong Kong law.

Allen & Overy conducted a keyword search of eLegislation, the official database of Hong
Kong legislation, using terms such as “related persons”, “marital”, and “family”. Those search
terms identified more than 1,700 provisions across 537 Ordinances and pieces of subsidiary
legislation. The team of lawyers also conducted a keyword search across the contents of public
forms and related content retrieved from the websites of selected government departments to

identify policies relevant to the report.

Allen & Overy analysed these provisions and policies to understand how individuals are treated

according to whether they are in:

— an opposite-sex marriage

— a same-sex martiage formed outside Hong Kong

— an opposite-sex ot same-sex civil partnership formed outside Hong Kong

— an opposite-sex or same-sex cohabitation relationship.

allenovery.com
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Findings

Allen & Overy uncovered widespread — yet inconsistently applied — instances of
differential treatment according to relationship status across Hong Kong legislation
and government policy. In particular, the report identified 21 areas in which a person
receives differential treatment depending on their relationship status.

ANTI-

DISCRIMINATION CHILDREN

COMPENSATION

CRIMINAL
MATTERS AND
PRISONERS

EMPLOYMENT

IMMIGRATION
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Allen & Overy found that the impact of differential treatment extends beyond
individuals in alternative relationships. In addition, by minimising the reach

of government policy and hampering effective law enforcement, it affects
Hong Kong’s broader society as well.
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Limited and differential
recognition of relationships

With some exceptions, Hong Kong legislation and
government policies exclude cohabitation relationships, civil
partnerships, and same-sex marriages formed outside Hong
Kong from the rights, benefits, and obligations of opposite-
sex married couples. This is notwithstanding that the
emotional, financial, and social bonds between individuals in
alternative relationships are often identical to those between

opposite-sex spouses.

The research also identified multiple inconsistencies in
Hong Kong’s legal recognition of alternative relationships.
Some of the provisions analysed do acknowledge
cohabitation relationships. For instance, in anti-domestic
violence safeguards and in company laws around fair
dealing, the law considers cohabitation relationships —
regardless of partners’ genders — equivalent to opposite-sex
marriages. In other cases where the law recognises
cohabitation, it stipulates that the partners involved must be
of opposite sexes. The Mandatory Provident Fund Schemes
Authority, for example, can grant benefits to cohabiting
partners only where they live as “man and wife”.

Even within specific ateas such as anti-discrimination,

recognition of alternative relationships is uneven. Following

the EOC’s recommendations, the Government is expanding
anti-racial discrimination legislation to protect

cohabiting individuals from discrimination motivated by
their partner’s race. Yet, protection from discrimination
based on family status is only available to individuals in
opposite-sex marriages. While cohabitees are protected
from discrimination and harassment caused by a

partner’s disability, they have no legal recourse against
discrimination resulting from their caring for a terminally

ill partner.

Complicating matters further, Hong Kong’s legislation
contains no standard definition of a cohabitation
relationship. Even where these relationships are
acknowledged, this is not done in a consistent manner.
For instance, the eligibility of a deceased person’s
cohabitee for compensation under different schemes
can differ depending on how long the couple lived
together, the manner which they lived together and

their respective genders.
By adopting a universal definition of a cohabitation
relationship, Hong Kong would eliminate

these discrepancies.




Impact

Allen & Overy outline many instances where differential treatment according to
relationship status may negatively impact individuals’ lives, and negatively impact
society, by limiting the Government’s ability to implement policy and diminishing
the power of law enforcers to identify and prosecute criminal activity.

The impact on individuals

In many cases, the law prevents civil partners and cohabitees — regardless of the parties’ genders — as well as

those in same-sex marriages, from accessing the rights opposite-sex spouses enjoy. Despite the emotional,

financial, and social similarities between marital and non-marital unions, couples in alternative relationships

are denied the right to:

— jointly adopt children
— access reproductive technology
— receive immediate notification if a partner dies in prison

— succeed to a deceased partner’s estate if that partner dies

without a will

— object to the removal of a deceased partner’s body parts

for medical research or education

— apply for, and live together in, public rental housing as an
“ordinary family”

— apply for certain allowances and deductions that can lower

a couple’s tax burden.

The married person’s

HKD132,000 HKDZM!OOO, allowance is only
Basic allowance Married person’s currently available to
allowance

opposite-sex spouses

An individual’s relationship status can also affect their rights in the workplace in several ways:

— Unlike a married employee, an individual in an alternative
relationship has no legal protections if they are treated less
favourably by their employer as a result of caring for their
terminally ill partner.

— If a permanent resident’s dependants accompany that
resident to work outside Hong Kong, they are entitled to
certain benefits. But where opposite-sex spouses are
categotised as dependants, civil partners, cohabitees, and

Same-Sex spouses may not be.

— The Employment Ordinance also compels employers to
make long service payments to the opposite-sex spouses
of deceased employees, where the deceased was employed
under a continuous contract for at least five years prior to
their death. Dependant partners who were not married

enjoy no such entitlement.

— Where an individual employed by their opposite-sex
spouse’s business cannot seck payment from the
Protection of Wages on Insolvency Fund in the event the
business becomes insolvent and cannot pay the wages it
owes, no such exclusion applies to a business owner’s civil

partner, cohabitee, or same-sex spouse.

— Where an employer providing accommodation for an
employee in an opposite-sex marriage and their family can
lawfully deduct the value of the rent from that employee’s
wages, they have no such right when the accommodation
is used solely by the employee’s civil partner, cohabitee, or

same-Ssex spouse.

allenovery.com
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The impact on the Government and the public

Differential treatment according to relationship status affects broader society as well as individuals. Because legislation
regulatly neglects to consider relationships other than opposite-sex marriage, the Governments cannot administer certain
policies to their fullest extent, and law enforcers may have greater difficulty prosecuting crimes than they would if the
criminal parties were legally married. Several examples of the harm this oversight may cause the Government, creditors,

victims of crime, and the general public are outlined below.

— The law recognises it as rape where a man induces a — Market misconduct laws criminalise the disclosure of
married woman to have sexual intercourse with him by certain types of prohibited information for the benefit of
impersonating her husband. Because the law does not a person’s close associates. Because these laws only
recognise alternative relationships, this offence does not recognise opposite-sex spouses and cohabitees as close
apply if a man induces a woman to have sexual intercourse associates, it is more difficult to prosecute illegal conduct
with him by impersonating her cohabiting partner. This where an informant is in a same-sex relationship.
may make it more difficult for the law to prosecute men — Individuals with an interest in 5 per cent of the voting
who commit objectionable acts against women in shares of a listed corporation in Hong Kong are not
alternative relationships. required to publicly announce a non-marital partner’s

— Bigamy committed by a married person is a punishable interests and short positions in those shares. Likewise,
offence, but prosecution is impossible where the original directors and chief executive officers of listed corporations
or subsequent partnerships are not opposite-sex martiages. need not publicly disclose a non-marital partner’s interests

— The creditors of a bankrupt have less protection against and short positions in those corporations shares and
unfair preferences where the debtor is in an alternative debentures. In both cases, the law — working on the
relationship. The statutory presumption that a gift to a assumption of shared finances, a principle often equally

spouse is an unfair preference, and the extension of the operational in non-marital unions —would compel

. . . . . . 1 1 o 1 1
period ending in bankruptey in which unfair preferences these parties to disclose a spouse’s interests. The public

can be given, do not apply whete the gift was made to a therefore risks being less informed about shareholders’,

directors’, and chief executive officers’ interests

non-marital partner.

in listed corporations, when those individuals are

in alternative relationships.

Please visit
www.allenovery.com/EOC
for the full report.
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