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Appetite for strategic deals to bring about further 
consolidation across different industries continued in 
2017. In response, antitrust authorities intervened  
in significantly more transactions than in 2016.  
More than 38 transactions were frustrated  
(ie prohibited or abandoned) due to antitrust concerns, 
with a total value of over EUR130 billion. At least 
155 deals were subject to interference in the form of 
remedies. And authorities continued to clamp down  
on companies that failed to comply with procedural 
merger control rules, imposing record fines.  
Antitrust therefore continues to increase its impact  
on M&A across the globe.
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We have collected and analysed data on merger control activity for 2017 
from 26 jurisdictions, focussing in particular on the U.S., EU and China. 

Scope of the report
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Introduction 
In 2017 the trend of increased intervention by antitrust authorities continued.  
More deals were frustrated (prohibited or abandoned), representing a much higher 
value than in 2016, and the number of deals subject to remedies remained consistently 
high. In addition, the focus on enforcement of procedural merger control rules 
showed no sign of abating.

Antitrust authorities faced pressure from politicians and 
parts of academia to take a tough stance on consolidation,  
in particular in deals involving large conglomerates. We saw 
the European Commission in particular responding to these 
demands with clear statements of impartiality, reiterating 
that its merger assessment is focussed only on antitrust 
issues, and not wider political or social concerns. 

In the U.S., the delay in appointing the new heads of the 
Department of Justice (DOJ) and Federal Trade Commission 
(FTC) means that it is too early to determine the impact of 
the Trump administration on merger control policy and 
enforcement. At the time of writing Makan Delrahim has 
been in his post as Assistant Attorney General of the DOJ’s 
Antitrust Division for only four months, and President 
Trump has only just put forward four nominees to fill the 
majority of the five FTC Commissioner spots. What we did 
see in 2017, however, is the continued appetite of U.S. agencies 
to challenge mergers.

This included the controversial decision of the DOJ to  
sue to block AT&T’s planned acquisition of Time Warner, 
the first court challenge against a vertical merger in decades. 
More generally vertical mergers have been in the spotlight 
on both sides of the Atlantic, with a number of global deals 
facing scrutiny in multiple jurisdictions. 

We also saw continued political momentum to reconsider 
public interest considerations within merger control.  
The UK proposed a number of measures to strengthen  
the Government’s powers to scrutinise the national security 
implications of particular types of domestic and foreign 
investments, including a reduced threshold for review of 
mergers in certain military and advanced technology sectors. 
The European Commission also published proposals for a 
common approach to foreign direct investment screening 
across the EU, although the framework is at this stage 
intended to sit alongside EU and national merger regimes. 
More is expected on these proposals in 2018.

In this report we present the results of our analysis of last 
year’s application of merger control rules by the antitrust 
authorities in 26 jurisdictions. We give you insights into  
the key merger control trends in 2017 as well as the story 
behind them.

With all this in mind, 2018 is already shaping up to be a 
fascinating year.   
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Antitrust frustrated significantly 
more M&A in 2017: at least 
38 deals with a value of over 
EUR130bn

Antitrust authorities 
maintained a high level  
of interference in M&A  
by requiring remedies  
in 155 deals 

Antitrust intervention focussed 
on certain sectors: Industrial & 
Manufacturing, Life Sciences, 
Telecoms and Transport 

Overall the balance shifted  
in favour of behavioural 
remedies, but this was not the 
case across all jurisdictions 

Vertical mergers  
are in the spotlight 

95% of all reviewed deals 
received unconditional 
clearance at phase 1 

In-depth review periods 
remain unpredictable and  
increased in key jurisdictions 

Fines for breaches  
of procedural merger  
control rules continued  
to break records 
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Antitrust frustrated significantly more M&A 
in 2017: over 38 deals with a total value of at 
least EUR130bn
In 2017 we saw a step change in the response of antitrust 
authorities to large, complex mergers and significant industry 
consolidation. More than 38 deals with a total value of over 
EUR130bn were frustrated in 2017 as a result of antitrust 
concerns. Of these, 22 were formally prohibited, and 16 
were abandoned after the parties learned of the authority’s 
antitrust concerns (either to avoid a prohibition or escape 
potentially far-reaching remedies). 

These figures are significantly higher when compared to 
2016. The total number of deals frustrated increased by  
23% (from 31), including a nearly threefold rise in the 
number of formal prohibitions (up from eight). The value 
of transactions frustrated rocketed by 88% (from EUR69bn). 
When compared to total global M&A in 2017, the value of 
deals frustrated by antitrust only represents around 5%,1  
but this is more than double the 2% we saw in each of 2015 
and 2016. And considering that the figure only covers deals 
which did not go ahead in the 26 jurisdictions surveyed,  
and only where the deal value was made public, in reality the 
actual proportion is likely to be even higher. Antitrust, therefore, 
continues to increase its impact on M&A across the globe. 

71% of the value of frustrated deals in 2017 can be 
attributed solely to the U.S., where the federal antitrust 
authorities have continued their trend of challenging 
mergers in the courts. In two instances the parties decided 
not to go ahead with the transaction after the agency filed  
its challenge.2 A further five cases made it to trial. Four deals 
were formally blocked following the issuance of a preliminary 
or permanent injunction, including the two high-profile 
insurance cases, Aetna/Humana and Anthem/Cigna,  
and one transaction which the government initially lost in the 
lower court but won on appeal.3 In the fifth case,4 the FTC 
in December won a preliminary injunction but this matter has 
not yet concluded as the parties have appealed the decision.

In the U.S. we also saw more activity from state antitrust 
authorities (which is in addition to the federal data presented 
in this report). In July, for example, the California Attorney 
General challenged Valero’s proposed acquisition of two 
Northern California bulk petroleum terminals, despite the 
FTC declining to take action against the deal. The parties 
abandoned the transaction to avoid going to full trial. The case 
underlines the role of state attorneys general in merger 
enforcement, particularly in deals raising local concerns.  
It will be interesting to see if they will play an even stronger 
role as the Trump administration progresses.

Turning to the EU, after the first formal prohibition under 
Commissioner Vestager in 2016, last year two more deals 
were blocked. First, the European Commission prohibited 
the merger between Deutsche Börse and London Stock 
Exchange after concluding it would have created a  
“de facto monopoly” in the markets for clearing fixed 
income instruments, rejecting at the last minute a remedy 
the European Commission had been prepared to accept. 
Second, the proposed takeover of Cemex Croatia by 
HeidelbergCement and Schwenk was blocked over concerns 
the deal would lead to price increases in Croatia. In both 
transactions the parties offered remedies to try to secure merger 
clearance, but the European Commission concluded that they 
were insufficient to fully address its concerns. These cases 
show the importance of devising a remedy package which is 
robust enough to satisfy the authority, and market testing. 

In addition to the U.S. and EU, deals were prohibited in five 
other jurisdictions, with Brazil and South Africa being 
particularly worthy of note. The Brazilian Administrative 
Council for Economic Defense (CADE) blocked three 
deals, including the completed acquisition by JBJ of Mataboi 
(a final blow for the parties which had already been fined for 
gun-jumping in 2016). This marks a tangible increase in 

20172016 Deals prohibited: 22
Deals abandoned: 16
Total value: EUR130bn

Deals prohibited: 8
Deals abandoned: 23
Total value: EUR69bn
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enforcement: prior to 2017 there were only two prohibitions 
in total under the current rules. The decisions coincide  
with a new CADE president, who took office in June –  
we will wait and see if this apparently more interventionist 
approach continues under his watch. In South Africa the 
Competition Commission prohibited ten deals (an increase 
of 150% from 2016). 

Looking at deals abandoned in 2017, the jurisdictions where 
antitrust concerns caused parties to pull out of transactions are 
broadly the same as in 2016. On a global level, Knorr-Bremse 
abandoned its public offer for Haldex after the Haldex 

board withdrew its support and it became clear that merger 
clearances would not be obtained within the acceptance 
period. A merger in each of the U.S. and Poland was 
abandoned but then restructured (excluding the problematic 
assets), re-notified and cleared, demonstrating that an initial 
abandonment does not necessarily signal the end of a deal. 
While there were no full deals abandoned in the EU in 2017, 
we unusually saw Lufthansa abandon part of its acquisition 
of assets from Air Berlin due to concerns over one aspect  
of the transaction – it will be interesting to see whether any 
more of these types of cases come up in the future.

DEALS PROHIBITED

DEALS ABANDONED  

by volume

by volume, allocated to jurisdiction where antitrust concerns led to parties’ decision to abandon the deal
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1  Source: Thomson Reuters “Mergers and Acquisitions Review”, Full Year 2017, which reports value of worldwide completed M&A as USD2,969,418m.
2  DraftKings/FanDuel and Deere/Precision Planning.
3   Advocate Health Care/Northshore University HealthSystem. The fourth was EnergySolutions/Waste Control Specialists. As a technical  matter, these deals were abandoned following the 

issuance of the preliminary or permanent injunction.
4  Sanford Health/Mid Dakota Clinic.
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In 2017 we saw antitrust authorities face pressure from 
politicians and parts of academia to take a tough stance on 
consolidation, in particular high value deals involving large 
global conglomerates. One of the key issues raised was 
whether the perceived high levels of wealth inequality as  
well as growing levels of concentration in certain industries 
were somehow a result of lax enforcement of antitrust rules, 
including merger control. 

Our research does not suggest that this is the case. As noted 
above, in 2017 we have seen antitrust authorities build on 
the efforts of previous years by continuing to intervene in 
M&A, including in complex industry consolidations.  
This overall demonstrates a strong enforcement record.

And, certainly from an antitrust authority’s perspective,  
big is not necessarily bad, and is not the only focus of 
enforcement activity. Looking at frustrated cases in 2017  
we saw no correlation between the value of an individual 
deal and its potential anti-competitive effects. While the 
overall value of deals frustrated (ie prohibited or abandoned) 
in 2017 went up to EUR130bn from EUR69bn in 2016, 
many of the deals included in this total were of lower value.  
52% of deals frustrated (where deal value was made public) 
had a value of less than EUR500m. The cement deal 
prohibited in the EU is a good example, with a transaction 
value of only EUR230m. And the parties to these frustrated 
deals were not always large conglomerates – many cases 
(particularly the deals frustrated in EU Member States and 
South Africa) involved smaller local or regional companies. 

Is big bad?

5 Where deal value was publicly available.

DEALS FRUSTRATED (PROHIBITED AND ABANDONED)

by deal value5

8%

25%

42%

20172016

33%

19%

33%

14%

25%
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With more industry consolidation on the 
cards in 2018, public debate may continue 
to focus on whether antitrust authorities 
should step in. We will watch with interest  
to see if and how authorities respond.
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 Remedies following phase 1  Remedies following in-depth investigation  Remedies where not possible to split phase 1 and in-depth 

Antitrust authorities maintained a high level 
of interference in M&A by requiring remedies 
in 155 deals
CASES RESULTING IN REMEDIES FOLLOWING PHASE 1 AND IN-DEPTH INVESTIGATIONS

2016 2017

6 The number of phase 1 conditional clearances for Japan and South Korea is not known. 
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In 2017 we continued to see significant interference by 
antitrust authorities in the form of (often far-reaching) 
remedies. A total of 155 deals were only cleared after the 
parties and authorities had agreed on conditions designed to 
address antitrust concerns. This breaks down to 59 at phase 
1, and 62 following an in-depth investigation. The remaining 
34 deals relate to remedies imposed in South Africa.7  
This is comparable to the situation in 2016, where a total  
of 159 transactions resulted in remedies (60 at phase 1,  
67 after an in-depth investigation and 32 in South Africa) – 
the uptick in remedies cases identified in last year’s report 
therefore appears to have stabilised at this higher level.

In the EU we reported in 2016 that there was a clear 
increase in the number of conditional clearances by the 
European Commission (up by five to 25). In 2017, however, 
the total number of cases in the EU resulting in remedies 
reduced to 20. The drop is concentrated at phase 2, where 
the number of remedy cases fell from six to two. In one of 
these cases (Dow/DuPont) the global divestments accepted 
by the European Commission were taken into account by  
a number of other antitrust authorities (including in  
Brazil, India and Mexico) when carrying out their reviews. 
This highlights an increasing trend for authorities to 
coordinate on remedies in global deals.

The EU Dow/DuPont remedies decision was also key to 
the continued debate over the role of innovation in merger 
control analysis. The European Commission’s analysis 
focussed on the potential impact of the deal on the parties’ 
general ability to innovate (and not just the effect on specific 
pipeline products). It found that innovation would be 
significantly reduced post-merger, a conclusion which played 
a crucial role in crafting the remedies package – the parties 
ultimately had to agree to divest almost all of DuPont’s 
global R&D activities in order to get clearance. 

In the U.S. we saw 23 cases resulting in remedies in 2017, 
broadly in line with previous years. The push of the U.S. 

antitrust agencies to litigate problematic cases rather than 
settling them with remedies has continued, and in 2017 all 
of the complaints filed by the FTC or the DOJ have either 
been litigated or abandoned (often both) and none of them 
has ended in a consent decree. 

China’s Ministry of Commerce (MOFCOM) had a busy 
year in terms of remedies – seven cases ended in conditional 
clearances in 2017, compared to only two in each of 2015 
and 2016. This marks the highest ever annual total for 
remedies cases. Interestingly, all seven deals were global in 
nature, and foreign-to-foreign, demonstrating that 
MOFCOM continues to have the confidence to intervene  
in international transactions where they have an impact on 
Chinese markets.

In the UK, we continued to see the Competition and 
Markets Authority (CMA) increasing its interference in 
deals, imposing remedies in 16 cases in all (up from 14 in 
2016). At phase 1, 13 deals resulted in conditional 
clearances, 30% more than in 2016 (10) and 63% higher 
than 2015 (8). At phase 2 it is interesting to note that all 
three conditional clearances came in completed deals –  
this acts as a warning to merging parties when dealing with 
voluntary merger regimes such as the UK, Australia and 
Singapore, that completing a transaction prior to receiving 
clearance runs the risk that parts of the deal may need to be 
“unscrambled” to address issues that may arise.

Elsewhere we have seen numbers of remedy cases remain 
broadly the same. The Common Market for Eastern and 
Southern Africa (COMESA) saw a slight drop in 
conditional clearances from six to four, but is still showing 
its willingness to interfere with deals, despite being a new 
regime. With 34 conditional clearances, South Africa had  
the largest number of deals that were subject to remedies 
(up from 32 in 2016). But, as reported previously, this high 
number is mainly due to the authority’s policy of regularly 
imposing employment-related remedies on merging parties. 

20172016 Total deals subject  
to remedies: 155

Total deals subject  
to remedies: 159

7 Based on published decisions.
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ANTITRUST/REGULATORY CONDITIONS IN PRIVATE M&A

Who bears the risk?

2017 was a seller’s market, and as a result we saw sellers 
pushing back hard on execution risk. 

According to our research on trends in private M&A,  
80% of high value deals (over USD500m) and 71%  
of mid-market deals (USD250m-500m) were subject to 
antitrust/regulatory conditions in 2017.8 This compares  
to 73% and 79%, respectively, in 2016.

In 24% of deals that were subject to an antitrust condition, 
purchasers gave a “hell or high water” commitment to take  
all actions necessary to get the deal cleared. Private equity 
sellers, in particular, insisted on these obligations, and they 
have become standard in auction scenarios. A further 6%  
of deals contained conditions under which the purchaser 
was required to agree to divestments in order to obtain 
clearance, although these were limited to, for example, 
divestments not exceeding a specified monetary amount,  
or a certain percentage of the target group’s revenues. 

We also continued to see sellers requiring reverse break fees 
(payable by the purchaser to the seller) of up to 10% of deal 
value, with the fee often being paid into an escrow account at 
signing. In December we saw, for example, CVS announce  
its agreement to buy Aetna for around USD69bn, with a 
reverse break fee of USD2.1bn. Our research shows that 
reverse break fees are now used in around 19% of all conditional 
private M&A deals (comparable with 2016 levels), with the 
average fee being USD22m, or 6% of the deal value. 

The general resistance of sellers to execution risk, coupled 
with the fact that multiple merger approvals are often 
needed in global transactions (Bayer/Monsanto, for example, 
reportedly requires merger clearance in around 30 jurisdictions) 
makes careful planning by purchasers crucial. Having a well 
thought out merger control strategy, including timings for 
initial engagement with antitrust authorities and filings, 
should maximise the chances of a smooth approval process.

< USD250m 47%

USD250-500m 71%

> USD500m 80%

8  “Global trends in private M&A”, research based on over 900 private M&A deals on which A&O has acted. Please contact your usual A&O contact if you would like to learn more about the results.

by deal value
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We compared Thomson Reuters data9 for global M&A activity 
(completed deals, by volume) in 2017 with the sector split 
for deals subject to antitrust intervention in 2017. In the last 
two reports we concluded that Telecoms, Life Sciences and 
Transport & Infrastructure deals accounted for the highest 
ratio of antitrust intervention in 2015 and 2016. It continued 
to be the case in 2017 that deals in these sectors were subject 
to a higher share of intervention than their proportion of 
overall M&A deals would suggest. 

Telecoms deals represented 5% of total deals subject to 
antitrust intervention, while only making up 1% of all global 
M&A. Antitrust intervention in this sector was spread 
across a number of jurisdictions (including the U.S., Canada, 
India, South Africa and the UK) and mostly took the form 
of remedies, with the exception of a pagers merger in the 
UK which was abandoned after the antitrust concerns were 
identified during phase 1.10

For Transport & Infrastructure the figure was 7% of 
antitrust intervention in 2017, compared to only 3% of 
overall M&A activity. Intervention here focussed primarily 
on shipping cases – remedies were imposed in both the  
EU and China in Maersk Line/Hamburg Süd, and the  
South African Competition Commission blocked a deal 
between Japanese shipping companies.11

Finally, Life Sciences accounted for 13% of antitrust 
intervention but only 7% of global M&A deals. Much of  
the intervention in this sector was focussed in the U.S., 
where the FTC won a preliminary injunction to block the 
Advocate Health/NorthShore University deal (the parties 
then abandoned the transaction) and imposed remedies  
in a number of pharmaceuticals transactions, and in  
South Africa, where the Competition Commission prohibited 
a number of hospital and pharmaceuticals mergers.

But it is in the Industrial & Manufacturing sector where we 
see a new trend for focussed antitrust intervention in 2017. 

In previous years, the ratio of deals subject to antitrust 
intervention in this sector was broadly equal to the 
proportion of global M&A. In 2017, however, Industrial & 
Manufacturing made up 29% of antitrust intervention,  
but only 19% of overall M&A activity. This suggests that 
companies in this sector are becoming more willing to try 
their hand at more complex consolidation, in markets  
that are already reasonably concentrated. The Heidelberg 
Cement/Schwenk/Cemex case, blocked by the European 
Commission and discussed earlier in this report, is a  
good example of this. As are the agro-chemical 
megamergers, which we have placed in this category –  
we saw remedies imposed across the globe in Dow/DuPont,  
ChemChina/Syngenta and Agrium/Potash Corp in 2017, 
and Bayer/Monsanto looks set to follow this course in 2018. 

Looking forward, we may well see the Technology sector 
featuring more heavily in this section of our analysis  
(in 2017 it only accounted for 6% of antitrust intervention, 
compared to 16% of global M&A deals). Qualcomm/NXP, 
for example, obtained conditional clearance from the 
European Commission and Korean Fair Trade Commission 
in early 2018, and at the time of writing is still under review 
in China, where remedies seem likely in the coming  
weeks/months. If the over USD121bn acquisition by 
Broadcom of Qualcomm then follows, we are set to see yet 
more scrutiny of this sector. We should also learn during 
2018 if the European Commission plans to take forward 
proposals to amend the EU merger control rules (eg by 
introducing a deal value threshold) so they capture 
significant transactions which do not meet the current 
turnover-based jurisdictional thresholds. If it does, more 
deals in the technology/digital economy sector will fall to be 
scrutinised in the EU. In the meantime, at EU Member State 
level, both Germany and Austria have introduced a merger 
control threshold based on deal value. They will therefore 
act as the “test” jurisdictions for this model. 

9  Thomson Reuters sector data has been re-named to correspond with our categorisations.
10 Capita/UK one-way wide-area paging services business of Vodafone.
11 In early 2018 the Competition Tribunal agreed remedies in this case after the parties challenged the prohibition.

allenovery.com

15



Balance shifts in favour of behavioural 
remedies, but not for all jurisdictions
TOTAL CONDITIONAL CLEARANCES SPLIT BY TYPE OF REMEDY

In 2017 we saw the overall balance tip in favour of remedies 
involving behavioural commitments. Over half of all deals 
cleared conditionally involved a behavioural element  
(ie commitments relating to future conduct of the parties), 
either standalone or in combination with a structural 
divestment (so-called “hybrid” remedies). This is in contrast 
with previous years, where we reported that while the use of 
behavioural remedies was on the rise, pure divestments 
remained the most common type of merger remedy. It is  
a surprising result, especially given that antitrust authorities 
have traditionally preferred structural remedies as they allow 
concerns to be addressed in a clear-cut manner, without the 
need for ongoing monitoring. While it is difficult to pinpoint 
a single reason for this shift, it may in part be a result of an 
increase in the number of vertical mergers reviewed in 2017 
(see later for more details).

In total behavioural remedies were accepted in 82 remedy 
cases (53%), which includes 18 hybrid cases (12%). This is 
up from 74 cases (49%) in 2016, which included 12 hybrid 
cases (8%).12

In last year’s report we noted that the number of remedies 
involving behavioural commitments accepted at phase 1  
had risen steadily in 2016 to 31 cases (52%), including two 
hybrid cases (3%). We saw these levels reduce slightly  
in 2017, to 27 cases (46%), including seven hybrid (12%).  
But despite this dip the numbers remain high, with behavioural 
or hybrid remedies being accepted at phase 1 in a number  
of jurisdictions, including the EU, France, UK, COMESA, 
India and Singapore. This suggests that authorities may  
be changing their traditional view that phase 1 is not an 
appropriate forum for accepting ongoing commitments 
(given the usually tight timeframe for getting a remedies 
package agreed within the phase 1 deadline).

For deals subject to in-depth investigations, remedies 
involving behavioural commitments were accepted in  
25 cases (40%), including eight hybrid cases (13%).  

This is an increase on 2016 figures (21 cases (31%), 
including nine hybrid (13%)). But we didn’t see this increase 
reflected in all jurisdictions – in the EU, for example,  
no behavioural remedies were accepted at phase 2 in 2017. 
The same was true for the UK. And in the U.S. the agencies  
continued their strong preference for structural remedies, 
with divestments being required in 91% (21 of 23)  
remedies cases.

By contrast, in China we saw a return to MOFCOM’s more 
traditional practice of favouring behavioural commitments: 
six out of seven remedies cases in 2017 involved a 
behavioural element (in contrast to 2016, where MOFCOM 
conditionally cleared two cases, both with structural 
remedies). Interestingly, in one case in 2017, MOFCOM 
employed (for the first time since 2013) its controversial 
“hold-separate” remedy – see the box below.

Elsewhere, we saw behavioural or hybrid remedies being 
accepted frequently in India (seven of nine cases) and Brazil  
(four of five cases), and also in South Africa (30 of 34 
conditional clearances) where many commitments were 
aimed at protecting employees against job losses. 

Other types of remedy accepted in 2017 included price  
caps or agreements to sell at non-discriminatory prices, 
commitments not to have exclusivity clauses in contracts, 
and requirements to maintain capacity. In each case they 
were highly dependent on the circumstances of the deal in 
question and the concerns identified by the authority. 
Unsurprisingly, the majority of vertical (and conglomerate) 
mergers giving rise to antitrust concerns in 2017 resulted in 
remedies that were behavioural in nature. Broadcom/Brocade, 
for example, a global deal which raised both vertical and 
conglomerate issues, was cleared after in-depth reviews in 
the U.S., EU and China, in each case with remedies which 
included commitments to maintain interoperability between 
the parties’ products and to ring-fence confidential information.

by volume

Structural 47% Behavioural 41% Hybrid 12%
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12 Including only published decisions in South Africa.
13 Excluding any phase 1 conditional clearances, in relation to which data is not available.
14 It is not possible to split between phase 1 and in-depth investigations in South Africa.

TYPE OF REMEDY SPLIT BY JURISDICTION

China: the revival of the hold-separate remedy
The hold-separate remedy is one which is uniquely employed 
in China. Parties to the deal in question are required to remain 
independent of each other in relation to various parts of their 
businesses, even post-completion, for a certain period.  
In Advanced Semiconductor Engineering/Siliconware 
Precision Industries, MOFCOM required the parties to hold 
separate operations including HR, finance, management, 
pricing and sales.

Interestingly, the remedy will automatically expire after two 
years, a clear improvement from previous cases (albeit one 
which does not totally remove the controversial nature of the 
remedy) where parties had to apply to MOFCOM for removal 
of the conditions.  
This approval often came later than the specified period, 
sometimes by years. It will be interesting to see if there are 
any more instances of hold-separates in China in 2018. 

The use of upfront buyer and fix-it-first remedies in divestment cases
These are situations where the merging parties negotiate and 
conclude agreements giving effect to a divestment remedy 
before the authority conditionally clears the main transaction 
(fix-it-first) or after obtaining conditional clearance but before 
being allowed to complete the main deal (upfront buyer).  
In last year’s report we noted that such remedies were being 

used more often, particularly in the U.S., EU, UK and China. 
We have seen these authorities continuing to employ upfront 
buyers and fix-it-first remedies in 2017, at a comparable  
rate to 2016 (in the U.S. 15 out of 21 divestment remedies 
involved an upfront buyer or fix-it-first; in the EU it was 6 out 
of 17, the UK 6 out of 14 and China 1 out of 3). 

Structural
 Phase 1      In-depth

Behavioural
 Phase 1      In-depth

Hybrid
 Phase 1      In-depth

by volume

allenovery.com

17



TOTAL ANTITRUST INTERVENTION BY NATURE OF CONCERN

Vertical mergers are in the spotlight

Antitrust intervention in vertical or conglomerate mergers  
is relatively rare. But in 2017 they have been put firmly  
in the spotlight as a result of a number of high-profile  
deals, and most notably the challenge in the U.S. to the  
AT&T/Time Warner merger. 

Vertical mergers involve parties operating at different levels 
of the supply chain. In conglomerate mergers parties will 
generally be active in different but related markets.  
Vertical and conglomerate mergers are naturally less likely  
to have an adverse effect on competition than deals 
involving competitors, and in fact may produce significant 
efficiencies and be pro-competitive. However, antitrust 
concerns can arise, particularly where such mergers give  
rise to “foreclosure”, ie where as a result of the merger,  
rivals’ access to supplies or markets is hampered or removed. 

In 2017, 12% of deals subject to antitrust intervention in the 
jurisdictions surveyed raised concerns that were primarily 
vertical or conglomerate (8% and 5%, respectively). This is 
slightly up on the 2016 figure of 10%. As expected, these are 
not huge volumes, but the large-scale nature of many of 
these types of mergers in recent years, plus the fact that they 
have often taken place in mature, concentrated markets,  
has firmly put them on the radar of the antitrust authorities.

As noted earlier, many vertical or conglomerate mergers 
which raise antitrust concerns end in behavioural remedies, 
such as Broadcom/Brocade. However, this is not always the 
case and prohibitions, particularly in vertical cases, are not 
unheard of. In 2016, for example, the UK CMA required the 
completed acquisition by Intercontinental Exchange (ICE) 
of Trayport to be unwound over concerns that ICE could 
use its ownership of Trayport’s trading platform to reduce 
competition between itself and rivals in wholesale energy 
trading. In 2017 the European Commission’s prohibition  

of the merger between Deutsche Börse and London Stock 
Exchange turned in part on vertical concerns, namely that 
the merged entity would have had the ability and incentive 
to divert transaction feeds to its own securities depository 
and foreclose competitors.

The TMT sector has in recent years seen a number of 
high-profile mergers which have raised vertical concerns  
for antitrust authorities. In 2016 the European Commission 
conditionally cleared Liberty Global’s acquisition of a 
controlling stake in De Vijver after the parties agreed to 
license De Vijver’s channels to rival TV distributors on fair, 
reasonable and non-discriminatory terms. Late last year  
we saw the EU’s General Court annul the European 
Commission’s 2014 decision to conditionally approve the 
acquisition of Ziggo by Liberty Global, ruling that the 
European Commission failed to give reasons for not 
analysing the possible vertical anti-competitive effects on  
the potential market for premium pay TV sports channels.

In the U.S., the antitrust assessment of vertical mergers is 
very much front and centre following the DOJ’s decision  
in November 2017 to challenge the proposed acquisition  
by AT&T of Time Warner. According to the complaint,  
the DOJ is concerned that “the combined company would use its 
control over Time Warner’s valuable and highly popular networks to 
hinder its rivals by forcing them to pay hundreds of millions of dollars 
more per year for the right to distribute these networks”. It also 
considers the firm could use its increased power to slow 
industry transition to new video distribution models, 
resulting in less innovation. This marks the first time in a 
number of decades that a U.S. agency has challenged a 
purely vertical merger and the move has sparked 
controversy. There has been speculation as to the reasons 
for the challenge, particularly following statements made by 
Donald Trump on the campaign trail. The effectiveness of 

by volume

Horizontal 88%

Conglomerate 5%

Vertical 
8%
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the remedies agreed in relation to the 2011 merger between 
Comcast and NBCUniversal are thought to have played a role 
in the DOJ’s views on AT&T/Time Warner. Whatever the 
circumstances, the outcome will be fascinating and will no 
doubt feature heavily in next year’s edition of the report. 

AT&T/Time Warner, together with a number of other 
vertical and conglomerate global mergers currently 

undergoing in-depth antitrust reviews across the globe  
(such as eyewear merger Essilor/Luxottica), mean that the 
spotlight will continue to shine on these types of deal. It will 
be interesting to see how these cases pan out, especially if 
views differ across authorities as to the best way to address 
any concerns, making cross-jurisdictional coordination on 
remedies more difficult. Watch this space.
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95% of all reviewed deals received 
unconditional clearance at phase 1

In 2017 95% of deals were cleared at phase 1 without 
requiring remedies. This is consistent with the figures  
for 2015 and 2016. In 18 of the jurisdictions surveyed,  
90% or more of the notified transactions were cleared 
unconditionally without an in-depth investigation. 

The UK is a clear outlier. Only 66% of the mergers 
reviewed in the UK received unconditional phase 1 
clearance, down from 75% in 2015 and 67% in 2016 –  
for more information see the box below.  

Another  outlier is COMESA at 79%. However only  
19 cases were decided in 2017 with three being subject to 
remedies in phase 1 and one conditionally cleared after an 
in-depth review. The limited number of cases under review 
make it hard to draw firm conclusions on the decisional 
practice of the authority, and it will be interesting to see  
if and how the figures change as the regime continues  
to establish itself. 

For in-depth investigations (in all jurisdictions surveyed 
except China, South Korea and South Africa, for which  
no relevant split could be made), the proportion of deals 

cleared unconditionally in 2017 was 48%. This is up  
slightly from 44% in 2016. However, as in previous years, 
the picture remains extremely varied across jurisdictions  
and is for the most part dependent on the circumstances  
of the cases under review. 

In the EU we have seen in recent years that the proportion of 
in-depth probes ending in unconditional clearances is low – 
13% (one case) in each of 2015 and 2016. In 2017 the data 
is even more stark – there were no unconditional phase 2 
clearances, indicating that the European Commission is 
focussing in-depth investigations on cases it firmly considers 
to raise antitrust concerns. 

In China around 98% of all cases were cleared unconditionally 
in 2017. Only seven out of 332 cases were subject to remedies 
and there were no prohibitions. Although (as mentioned 
earlier) the number of remedy cases is the highest ever seen 
in a single year, our experience confirms and the facts show 
that the overall landscape is one in which unconditional 
clearance is by far the most likely outcome.

2015
Unconditional phase 1 
clearances: 95%

The benefits of a voluntary regime
The relatively low (and falling) level of mergers cleared 
unconditionally at phase 1 in the UK (66%) could indicate a 
lower threshold for referral to an in-depth investigation in the 
UK than in other jurisdictions. However in our view this is 
better explained by the voluntary nature of the UK merger 
regime, meaning that enforcement is selective and targeted. 
In the UK, there were 61 phase 1 decisions in 2017. This is 
much lower when compared to a similar economy such as 
France, where the figure was 205. However, we know that 

more cases do cross the desk of the CMA without being 
subjected to a full merger review. In mid-2016 the CMA 
issued guidance encouraging parties to submit a short 
“briefing note” explaining why they do not intend to make  
(or have not made) a notification. This note is used by the 
CMA to make a preliminary assessment as to whether to 
open an investigation. As the new process continues to bed 
down, we are likely to see further reductions in the number  
of (non-problematic) transactions being notified to the CMA.

2016
Unconditional phase 1 
clearances: 97%

2017
Unconditional phase 1 
clearances: 95%
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15  Excluding China, South Korea and South Africa for which no split could be made. 
16 Number of unconditional in-depth clearances based on best estimates.

OUTCOMES OF IN-DEPTH INVESTIGATIONS15

A rising concern: the review of transactions that do not meet jurisdictional 
thresholds or which have received unconditional clearance
In 2017 we saw a number of instances of antitrust authorities 
“calling in” deals where the jurisdictional thresholds were not 
met, or seeking to look again at mergers that they had 
previously cleared.

In the U.S., we saw an unusual case of the DOJ challenging 
Parker-Hannifin’s completed acquisition of Clarcor, a deal 
which had already cleared the U.S. review process.  
Following closing, the DOJ opened an investigation, 
reportedly in response to customer complaints, and then  
filed a civil suit to partially unwind the transaction.  
Parker-Hannifin settled the suit, agreeing to divest the 
overlapping business. This settlement was closely followed 
by challenges in three cases which did not meet the HSR 

thresholds, with agencies requiring remedies in two cases 
and suing to block a third which is ongoing.

In Canada, the Competition Bureau called in the Dow/DuPont 
merger, even though the parties were under no obligation  
to file. However, the parties each had significant operations  
in Canada, and the Bureau was looking at other similar  
deals in the sector. It cleared the merger with conditions in  
phase 1. We saw similar cases of deals being called in where 
thresholds were not met in Ireland and in Brazil (marking the 
first time in six years that CADE has made use of its power  
to call in potentially anti-competitive transactions within a year 
of closing).
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In-depth review periods remain unpredictable 
and increased in key jurisdictions 
DURATION OF IN-DEPTH INVESTIGATIONS17

17 Excluding South Africa, for which no relevant split could be made.
18 There were no unconditional clearances after an in-depth investigation in the EU in 2017.
19 No data available for unconditional in-depth investigations. There were no prohibitions in China in 2016 or 2017.
20 Duration of unconditional clearances after an in-depth investigation is not known.

As seen in previous years, the large majority of cases 
(namely those that are cleared unconditionally in phase 1) 
obtain clearance within 30 working days. At one end  
of the spectrum we saw Hungary, Spain and Germany, 
where phase 1 unconditional reviews were concluded in an 
average of 14 or 15 working days in 2017. At the opposite 
end were Romania (41 working days), COMESA (50) and 
Australia (52). Most other jurisdictions fell in the middle, 
with average periods of 20 to 24 working days. In general 
there is little variation in these periods year on year,  
although in line with efforts by authorities across the globe 
to streamline merger review periods we are starting to see 
slight improvements in a number of jurisdictions. One key 
exception in 2017 was Australia, where at 52 working days, 
the average investigation period for a phase 1 unconditional 
clearance was more than double the previous two years.  
This is the result of a growing trend by the Australian 
Competition and Consumer Commission (ACCC) to delay 

its final decision in order to consider information provided 
by the parties. 

By contrast, for in-depth investigations we see large 
variations between jurisdictions and often significant 
changes year on year. Periods to receive unconditional 
clearances following an in-depth investigation ranged from 
an average of 58 working days (Turkey) to 144 working days 
(the Netherlands). For conditional in-depth clearances the 
range was an average of 30 working days (Italy) to 229 working 
days (Canada). Prohibitions generally took over 100 working 
days, with the in-depth investigation period for deals 
blocked in the U.S. averaging 467 working days.

And this is not the end of the story – on top of the in-depth 
investigation, parties also need to take into account the 
initial phase 1 period, and the pre-notification periods  
that are required in many jurisdictions, compounding the 
potential impact on the deal timetable. We are continuing  
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AVERAGE DURATION OF MERGER REVIEWS ACROSS ALL JURISDICTIONS SURVEYED

to see long periods of pre-notification in cases that are 
expected to go into a second phase. For example, in the  
EU the parties to Dow/DuPont engaged in over six 
months’ pre-notification and in ChemChina/Syngenta  
it was nearly eight months.

We saw the European Commission continue to make regular 
use of its “stop the clock” powers, suspending the review  
by asking the parties for additional information. In nearly 
half of the in-depth reviews initiated or concluded  
by the European Commission in 2017 (five out of 11)  
the European Commission has suspended the timetable. 
Suspensions have ranged from seven to 96 working days.  
The effect is that in-depth reviews often go beyond the  
125 working day maximum period set out in the EU Merger 
Regulation, introducing significant uncertainty for merging 
parties into what used to be a relatively predictable 
timetable. We are expecting this trend to continue in 2018.

In China, the picture has been mixed in 2017 – for more 
details see the box below. 

Turning to the U.S., in-depth investigation periods have 
increased significantly in 2017. The average duration of 
investigations resulting in remedies was 216 working days 
from notification to the decision. This is 9% (or 18 working 

days) longer than in 2016, and 28% (or 47 working days) 
longer than 2015. Deals that were challenged by the U.S. 
agencies but then abandoned due to antitrust concerns  
took on average around 308 working days to get to the  
point where the parties pulled out, nearly 100 working days 
longer than in 2016. And the four formal prohibitions took 
on average 488 working days from estimated date of 
notification until the injunction. 

The U.S. antitrust agencies are aware of this pattern and  
the DOJ has announced that it wants to increase the speed 
and reduce the burden of merger reviews, in particular by 
streamlining the heavy document submission requirements 
during a Second Request.21 These statements will be welcomed 
by merging parties and their advisers, although it remains  
to be seen how easy these ideas will be to implement in 
practice. They are also inconsistent with the intentions  
of some other antitrust authorities (such as the ACCC), 
which are looking to ramp up their information 
requirements. The current experience of parties to large 
global complex deals is that the administrative burden of 
numerous parallel merger investigations can be enormous 
(eg over four million pages of documents have reportedly 
been submitted to the European Commission in its ongoing 
review of Bayer/Monsanto).22

China: a mixed picture in 2017
The good news is that last year cases benefitting from the 
simplified procedure were practically all cleared within phase 
1 (96%) and, on average, 15 working days from the date 
MOFCOM accepted that the filing was complete. We have 
seen this period reduce from 17 working days in 2015 and 
16 working days in 2016. MOFCOM remains committed to 
reducing its investigation periods for simplified cases.

But for investigations resulting in remedies, nearly all  
(five out of seven) could not be resolved within the maximum 

time period provided for in the Chinese merger rules  
(ie 180 calendar days from the date that MOFCOM accepts 
the filing). Parties in these cases had to withdraw their  
filings at the end of phase 3 and re-file in order to get the 
green light. One case took 456 calendar days, 2.5 times 
longer than the 180 day limit. While this is not an unusual 
occurrence in China, the fact that it has happened in so 
many cases in 2017 is noteworthy. We will watch this closely 
over the coming year. 

21  Merger Reviews: Do They Take Too Long? Donald Kempf, Remarks prepared for the American Bar Association Antirust Section Fall Forum, 17 November 2017.
22 According to the Chief Executive of Bayer, Werner Bauman.

Phase 1 In-depth investigation (including phase 1)

Unconditional Conditional Unconditional Conditional Prohibition

2016 19 56 124 181 224

2017 21 82 90 209 205

by outcome (working days)
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JURISDICTIONS WHERE FINES WERE IMPOSED IN 2017

Fines for breaches of procedural merger 
rules continued to break records

Number Value of fines (EURk)

EU 1 110,000

France 1 40,000

Brazil 2 11,877

U.S. 3 1,328

China 9 308

Hungary 3 273

Poland 2 203

South Africa 2 199

India 9 118

UK 1 23

Spain 1 20

Slovakia 1 3

Total 35 164,400

In both 2015 and 2016 we noted the increased appetite of 
the antitrust authorities to enforce the procedural merger 
rules. 2017 continues this trend, with fines of EUR164.4m 
being imposed on merging parties found to have breached 
procedural merger control rules in the jurisdictions 
surveyed. This represents a 36% increase when compared  

to 2016. The focus of these fines has, however, been rather 
different in the past 12 months. 

In 2016, the vast majority of fines (EUR104.7m in 38 cases) 
were imposed on parties who failed to notify, or who 
notified but breached a “standstill” obligation by not waiting 
to receive merger clearance before implementing their  
deals (“gun-jumping”). By contrast in 2017, only EUR2.5m  
of fines were imposed in 29 cases for such breaches,  
with authorities in the U.S., Brazil and India in particular 
imposing smaller fines for these types of infringement.

Merging parties should not, however, assume that antitrust 
authorities are becoming any less strict when it comes  
to enforcing the requirement to notify or the standstill 
obligation. New authorities, such as the COMESA 
Competition Commission, are starting to clamp down if 
they suspect a breach. Some authorities did in fact increase 
their enforcement records in 2017 – in China, for example, 
MOFCOM published nine fines for failure to file, totalling 
EUR308,000, more than twice the number of cases in 2016. 
This includes a penalty on Canon, marking the first failure 
to file fine imposed by MOFCOM in a foreign-to-foreign 
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transaction. And a number of investigations are ongoing, 
most notably in the EU, where the European Commission 
last year sent allegations of gun-jumping to both Altice and 
Canon. On top of all this, large fines have been imposed  
in jurisdictions other than those surveyed in this report, 
including in Mexico and Lithuania. Overall, fines in these 
other jurisdictions reached EUR2.5m in 2017. 

Where we saw a real uptick in enforcement activity by antitrust 
authorities in 2017, however, was the provision of incomplete, 
incorrect or misleading information, and the breach of 
remedy commitments in conditionally cleared deals.

There were four fines imposed, totalling EUR110.3m,  
for the provision of incomplete, incorrect or misleading 
information by merging parties. The record-breaking 
EUR110m fine imposed by the European Commission  
on Facebook in relation to its acquisition of WhatsApp 
represents the vast majority of this amount – see the box  
for further details. The European Commission has been 
particularly focussed on this issue in 2017, and has ongoing 
cases against Merck and Sigma-Aldrich, and against  
General Electric. In both cases the European Commission  
is alleging that the companies’ failure to provide information 
impacted the ultimate outcome of the merger review. In the 

UK, the CMA penalised Hungryhouse EUR23,000 for 
failing to comply with requests for information in relation  
to its acquisition by Just Eat, the first fine of its type.

A further two fines, amounting to EUR51.6m, were 
imposed for breach of commitments entered into in cases 
cleared with remedies. The French competition authority 
fined Altice and SFR Group EUR40m for failing to honour 
commitments made when SFR was taken over by 
Numericable in 2014. In Brazil, CADE imposed fines of 
EUR10.9m on JBS and Rodopa. We have also seen unusual 
steps being taken in the U.S. to encourage compliance with 
remedies – in October the DOJ announced it would require 
General Electric to make daily “incentive payments” until it 
had completed the required divestments relating to its 
acquisition of Baker Hughes.

We expect this trend of strict enforcement by antitrust 
authorities to continue, and for more large fines to be 
imposed. In particular, all eyes will be on the EU where the 
outcome of the ongoing cases relating to both gun-jumping 
and the provision of incorrect information are likely to 
shape the landscape of enforcement of procedural merger 
rules in 2018.

EU: record-breaking EUR110m fine imposed on Facebook for providing 
incorrect or misleading information
In May 2017 the European Commission imposed a record 
fine on Facebook in relation to its acquisition of WhatsApp in 
2014. The case centred on statements made by Facebook 
to the European Commission which were inconsistent with 
an announcement by WhatsApp after the deal had been 
cleared (relating to linking of WhatsApp users’ phone 
numbers with Facebook users’ identities). The European 
Commission found that Facebook had provided incorrect  
or misleading information during the investigation.

At EUR110m the fine is a record high, but it seems it could 
have been even higher if Facebook hadn’t acknowledged  
its infringement and waived certain procedural rights, or if  
the breach had impacted on the decision to clear the deal.  
The case highlights the importance of merging parties 
providing full and accurate information to antitrust  
authorities, not just in the initial filing but throughout  
the whole review process.

2016 2017
Failure to file/gun-jumping: EUR104.7m
Incorrect/misleading/incomplete 
information: EUR1.2m
Breaching commitments: EUR15.4m

Failure to file/gun-jumping: EUR2.5m
Incorrect/misleading/incomplete 
information: EUR110.3m
Breaching commitments: EUR51.6m
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Named in Global Competition Review as a ‘Global Elite’ firm,  
we are ranked third in GCR’s top 100 competition practices for 2018. 
Our global antitrust team has a breadth and depth of experience that 
makes us a pre-eminent adviser to clients on their key M&A projects 
across the world. In the last five years, we have advised on more than 
1,350 M&A deals worth over USD1,090bn.

We have been involved, acting for notifying parties or interveners,  
in some of the most high-profile and complex merger control cases in recent 
years, including 21st Century Fox/Sky, 21st Century Fox/The Walt 
Disney Company, FedEx/TNT, Imperial Tobacco/Reynolds American, 
Liberty Global/Ziggo, Tullet Prebon/ICAP, Saudi Aramco/Lanxess, 
Worldpay/Vantiv, WIND/3 Italia JV and the acquisition of a 
controlling stake in De Vijver Media by Liberty Global.

Our involvement in these cases demonstrates our ability to secure 
exceptional results for clients against difficult odds. We have particular 
expertise in identifying innovative remedies which are likely to satisfy 
regulators’ concerns in the most challenging cases. We also have unrivalled 
experience in successfully guiding high-profile transactions through national 
public interest reviews and sector-specific regulatory approval procedures.
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